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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia 

No.  28770-C 

NELDA  SHANAHAN, 

Plaintiff, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  corpora- 
tion, FIRST  DOE,  SECOND  DOE  and 
THIRD  DOE, 

Defendants. 

COMPLAINT 

(Wrongful  Death) 

Plaintiff  complains  of  defendants  and  for  cause 
of  action  alleges : 

I. 

At  all  times  herein  mentioned  defendant  South- 
ern Pacific  Company  was  and  now  is  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  Kentucky,  authorized  to  transact  business 
in  California,  and  operating  a  system  of  railways 
within  California. 

II. 

At  all  times  herein  mentioned  defendants  First 
Doe,  Second  Doe  and  Third  Doe,  and  each  of  them, 
were  agents  and  employees  of  defendant  corpora- 
tion. 

III. 

The  names  of  defendants  First  Doe,  Second  Doe 
and  Third  Doe  are  fictitious  names  and  plaintiff 
prays  that  at  such  time  as  the  true  names  of  each 
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of  said  defendants,  so  named,  are  ascertained, 
plaintiff  have  leave  of  court  to  amend  this  com- 
plaint accordingly. 

IV. 

Plaintiff  is  the  widow  of  one  Ellis  E.  Shanahan 
and  the  sole  heir  at  law  of  said  Ellis  E.  Shanahan, 
deceased. 

V. 

On  or  about  December  27,  1948,  shortly  before 
8:00  o'clock  a.m.  of  said  day,  said  Ellis  E.  Shana- 
han was  operating  a  certain  automobile  along 
Howard  Street,  a  public  street  and  thoroughfare  in 
the  vicinity  of  the  tracks  and  right-of-way  of  de- 
fendant corporation  in  Anderson,  California. 

At  about  said  time  and  place,  defendants  so  main- 
tained and  operated  the  crossing  signal  and  vehicle 
warning  device  of  defendant  corporation  in  such  a 
careless,  reckless  and  negligent  manner  as  to  cause 
a  certain  locomotive  and  train  of  defendant  cor- 
poration, then  and  there  carelessly,  recklessly  and 
negligently  proceeding  in  a  southerly  direction 
along  said  tracks  and  right-of-way,  to  strike  and 
collide  without  warning  with  said  automobile,  with 
great  force  and  violence,  demolishing  said  automo- 
bile and  causing  said  Ellis  E.  Shanahan,  the  oper- 
ator thereof,  to  receive  and  sustain  serious  bodily 
injuries,  from  which  injuries  said  Ellis  E.  Shana- 
han died. 

VI. 

As  a  proximate  result  of  the  death  of  said  Ellis 
E.  Shanahan,  plaintiff  was  and  has  been  deprived 
of  the  support,  maintenance,  society  and  comfort  of 
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said  deceased  and  was  and  lias  been  thereby  dam- 
aged in  the  sum  of  Seventy-five  Thousand  Dollars 
($75,000.00). 

VII. 
By  reason  of  the  death  of  said  Ellis  E.  Shanahan, 
plaintiff  was  compelled  to  and  did  incur  certain 
necessary  expenses  to  date  incident  to  said  fatal  m- 
juries  and  said  death,  the  exact  amount  of  which  is 
not  presently  known. 

VIII. 

AU  of  said  damages  resulted  solely  and  proxi- 
mately from  the  carelessness,  recklessness  and  neg- 
ligence of  defendants  as  hereinabove  alleged. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendants for  general  damages  in  the  amount  of 
$75,000,00,  special  damages  incurred,  costs  of  suit, 
and  such  other  and  further  relief  as  is  meet  and 
proper  in  the  premises. 

HADSELL,  SWEET,  INGALLS 
&  MURMAN, 

/s/  SIDNEY  P.  MURMAN, 

Attorneys  for  Plaintiff. 

[Endorsed]:    Filed  April  6, 1949. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COMPLAINT 

Comes  Now,  Southern  Pacific  Company,  a  Dela- 
ware corporation  (incorrectly  named  in  the  com- 
plaint as  a  Kentucky  corporation),  one  of  the 
defendants  above  named,  and  answering  the  com- 
plaint of  plaintiff  on  file  herein,  shows  as  follows: 

I. 

At  all  times  mentioned  in  the  complaint  and 
herein  defendant  Southern  Pacific  Company  was  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Delaware,  with 
a  principal  place  of  business  in  the  State  of  Cali- 
fornia, in  the  City  and  County  of  San  Francisco, 
and  was  qualified  to  do  business  and  doing  business, 
and  operating  a  railway  system  in  the  State  of  Cali- 
fornia and  other  States.  On  December  27,  1948,  at 
approximately  7:45  a.m.,  Ellis  E.  Shanahan  was 
driving  and  operating  a  certain  automobile  in  a 
general  westerly  direction  on  Howard  Street,  a 
public  street  in  Anderson,  California,  and  defend- 
ant Southern  Pacific  Company  was  operating  a  cer- 
tain train  in  a  general  southerly  direction  along  the 
railroad  tracks.  As  said  train  approached  the  in- 
tersection of  said  Howard  Street  and  said  railroad 
tracks,  Ellis  E.  Shanahan  drove  said  automobile 
upon  said  tracks  and  collided  with  the  locomotive 
of  said  train.  J.  A.  Steinbrock,  the  engineer,  and 
Philip  S.  Kofer,  the  fireman  of  said  train,  were  em- 
ployed by   defendant   Southern   Pacific   Company. 
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In  said  collision,  Ellis  E.  Shanahan  was  immedi- 
ately killed,  and  said  automobile  was  demolished. 
At  the  time  that  Ellis  E.  Shanahan  so  drove  said 
automobile  on  to  said  tracks,  said  crossing  was  pro- 
tected by  certain  warning  signals  which  were  oper- 
ating properly  according  to  their  construction  and 
design,  and  actuated  by  the  approach  of  said  train. 

II. 

Defendant  Southern  Pacific  Company  is  without 
information  or  belief  on  the  subject  sufficient  to 
enable  it  to  answer  the  allegations  of  Paragraphs 
IV,  VI  and  VII,  or  the  allegations  of  Paragraphs 
II  and  III  of  the  complaint  in  respect  of  ficti- 
tiously named  persons  or  defendants,  and  on  such 
ground  denies  each  and  every  such  allegation.  De- 
fendant Southern  Pacific  Company  denies  each  and 
every  allegation  of  the  complaint  not  hereinabove 
admitted  or  denied,  and  denies  that  it,  or  any  of  its 
officers,  agents,  servants  or  employees  was  negli- 
gent in  the  premises,  or  in  respect  of  any  matter 
alleged  in  the  complaint,  and  denies  that  any  negli- 
gence thereof  was  a  cause,  proximate  or  otherwise, 
of  said  accident  or  of  the  injuries  or  damages,  if 
any,  alleged  in  the  complaint. 

And  For  a  Second,  Separate  and  Independent 
Answer  and  Defense  to  the  complaint,  and  to  each 
alleged  cause  of  action  thereof,  defendant  Southern. 
Pacific  Company  shows  as  follows : 

I. 

Defendant  here  repeats  and  alleges  all  of  the  mat- 
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ters  set  forth  in  Paragraph  I  of  the  first  answer 
and  defense  above,  and  incorporates  them  herein 
by  reference  the  same  as  though  fully  set  forth  at 
length.  Ellis  P.  Shanahan  was  negligent  in  these 
matters  set  forth  in  the  complaint,  and  negligently 
drove,  operated,  maintained  and  controlled  said  au- 
tomobile, and  negligently  disregarded  warnings  of 
the  approach  of  said  train,  with  the  result  that  said 
automobile  collided  with  said  locomotive  of  said 
train.  Said  conduct  of  Ellis  P.  Shanahan,  as  afore- 
said, proximately  caused  and  contributed  to  said 
accident,  and  to  the  injuries  and  damages,  if  any, 
alleged  in  the  complaint. 

And  for  a  Third,  Separate  and  Independent  An- 
swer and  Defense  to  the  compliant,  defendant 
Southern  Pacific  Company  shows  as  follows : 

I. 

Defendant  here  repeats  and  alleges  all  of  the  mat- 
ters set  forth  in  paragraph  1  of  the  first  answer 
and  defense  above,  and  incorporates  them  herein  by 
reference  the  same  as  though  fully  set  forth  at 
length.  Ellis  P.  Shanahan  was  negligent  in  those 
matters  set  forth  in  the  complaint,  and  negligently 
drove,  operated,  maintained  and  controlled  said  au- 
tomobile, and  negligently  disregarded  warnings  of 
the  approach  of  said  train,  with  the  result  that  said 
automobile  collided  with  the  locomotive  of  said 
train.  Said  conduct  of  Ellis  P.  Shanahan  was  the 
sole  cause,  and  the  sole  proximate  cause  of  said 
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accident,  and  of  the  injuries  and  damages,  if  any, 
alleged  in  the  complaint. 

Wherefore,  defendant  Southern  Pacific  Company, 
a  corporation,  prays  that  plaintiff  take  nothing  by 
her  complaint  on  file  herein;  that  defendant  have 
judgment  for  its  costs  of  suit  incurred  herein,  and 
for  such  other,  further,  and  different  relief  as,  the 
premises  considered,  is  proper. 

/s/  A.  B.  DUNNE, 

DUNNE  &  DUNNE, 

Attorneys  for  Defendant 
Southern  Pacific  Company. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :    Filed  June  15,  1949. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  find  in  favor  of  the  Defendant. 

/s/  M.  J.  LANNES, 
Foreman. 

[Endorsed] :    Filed  December  30,  1949. 
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In  the  Soutliern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia 

No.  28770-G- 

NELDA  SHANAHAN, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  corpora- 
tion, 

Defendant. 

JUDGMENT  ON  VERDICT 

This  cause  having  come  on  regularly  for  trial  on 
the  19th  day  of  December,  1949,  before  the  Court 
and  a  Jury  of  twelve  persons  duly  impaneled  and 
sworn  to  try  the  issues  joined  herein ;  Sydney  Mur- 
man,  Esq.,  appearing  as  attorney  for  plaintiff,  and 
Mitchell  Boyd,  Esq.,  appearing  as  attorney  for  de- 
fendant, and  the  trial  having  been  proceeded  with 
on  the  19th,  21st,  22nd,  27th,  28th,  29th  and  30th 
days  of  December  in  said  year,  and  oral  and  docu- 
mentary evidence  on  behalf  of  the  respective  par- 
ties having  been  introduced  and  closed,  and  the 
cause,  after  arguments  by  the  attorneys  and  the  in- 
structions of  the  Court  having  been  submitted  to 
the  Jury  and  the  Jury  having  subsequently  ren- 
dered the  following  verdict,  which  was  ordered  re- 
corded, viz.:  ''We,  the  Jury,  find  in  favor  of  the 
Defendant,  M.  J.  Lannes,  Foreman,"  and  the 
Court  having  ordered  that  judgment  be  entered 
herein  in  accordance  with  said  verdict  and  for 
costs ; 
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Now,  therefore,  by  virtue  of  the  law  and  by  rea- 
son of  the  premises  aforesaid,  it  is  considered  by 
the  Court  that  plaintiff  take  nothing  by  this  action, 
and  that  defendant  go  hereof  without  day,  and  that 
said  defendant  do  have  and  recover  of  and  from 
plaintiff  its  costs  herein  expended  taxed  at  $ 

Dated :    January  3,  1950. 

/s/  C.  W.  CALBREATH, 
Clerk. 

Entered  in  civil  docket,  January  3,  1950. 
[Endorsed]  :     Filed  January  3,  1950. 


[Title  of  District  Court  and  Cause.] 

NOTICE 

To  Messrs.  Hadsell,  Sweet,  Ingalls  &  Murman,  405 
Montgomery  Street,  San  Francisco  4,  Califor- 
nia. 

Messrs.    Dunne    &    Dunne,    333    Montgomery 
Street,  San  Francisco  4,  California. 

You  Are  Hereby  Notified  that  on  January  3, 
1950,  a  Judgment  on  Verdict  was  entered  of  record 
in  this  office  in  the  above-entitled  case. 

San  Francisco,  California,  January  3,  1950. 

C.  W.  CALBREATH, 

Clerk,  U.  S.  District  Court. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  A  NEW  TRIAL 

Now  comes  plaintiff  above-named  and  moves  this 
court  for  an  order  setting  aside  the  verdict  and 
judgment  entered  herein  on  December  30,  1949,  and 
for  a  further  order  granting  a  new  trial  in  the 
above-entitled  cause  for  the  following  reasons : 

(1)  Irregularity  in  the  proceedings  of  the  court 
by  which  plaintilf  was  prevented  from  having  a  fair 
trial. 

(2)  Irregularity  in  the  proceedings  of  the  jury 
by  which  plaintiff  was  prevented  from  having  a 
fair  trial. 

(3)  Irregularity  in  the  proceedings  of  the  ad- 
verse party  by  which  plaintiff  was  prevented  from 
having  a  fair  trial. 

(4)  Orders  of  the  court  by  which  plaintiff  was 
prevented  from  having  a  fair  trial. 

(5)  Abuse  of  discretion  by  which  plaintiff  was 
prevented  from  having  a  fair  trial. 

(6)  Misconduct  of  the  jury. 

(7)  Surprise  which  ordinary  prudence  could 
not  have  guarded  against. 

(8)  Newly  discovered  evidence  material  to 
plaintiff  which  plaintiff  could  not,  with  reasonable 
diligence,  have  discovered  and  produced  at  the  trial. 
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(9)  Insufficiency  of  the  evidence  to  justify  the 
verdict. 

(10)  Errors  in  law  occurring  at  the  trial  and 
excepted  to  by  the  plaintiff. 

(11)  Errors  in  the  court's  instructions. 

(12)  Verdict  for  the  defendant  is  contrary  to 
law  and  against  the  evidence. 

Except  where  affidavits  are  required,  said  motion 
will  be  based  upon  all  the  files,  records  and  min- 
utes of  the  court  in  said  action. 

Dated:   January  5,  1950. 

HADSELL,  SWEET,  INGALLS 
&  MURMAN, 

/s/  SYDNEY  P.  MURMAN, 

Attorneys  for  Plaintiff. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :    Filed  January  9, 1950. 


District  Court  of  the  United  States,  Northern  Dis- 
trict of  California,  Southern  Division 

At  a  stated  term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Fri- 
day, the  28th  day  of  April,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  fifty. 
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Present:  The  Honorable  Herbert  W.  Erskine, 
District  Judge. 

[Title  of  Cause.] 

I  PLAINTIFF'S  MOTION  FOE  A  NEW 

TRIAL  DENIED 

Plaintiff's  motion  for  a  new  trial  heretofore  hav- 
ing been  submitted  to  the  Court  for  consideration 
and  decision,  now,  due  consideration  having  been 
had,  it  is  Ordered  that  said  motion  be  and  the  same 
p    is  hereby  denied. 


[Title  of  District  Court  and  Cause.] 

NOTICE 

To  Messrs.  Hadsell,  Sweet,  Ingalls  &  Murman,  At- 
torneys, 405  Montgomery  Street,  San  Fran- 
cisco, Calif. 

Messrs.    Dunne,   Dunne   &  Phelps,   Attorneys, 
333  Montgomery  Street,  San  Francisco,  Calif. 

You  Are  Hereby  Notified  that  on  April  28,  1950, 
Judge  Herbert  W.  Erskine  denied  the  motion  for 
new  trial  in  the  captioned  case. 

San  Francisco,  California,  May  1,  1950. 

C.  W.  CALBEEATH, 

Clerk,  U.  S.  District  Court. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  UNITED  STATES 
COURT  OF  APPEALS 

Pursuant  to  Rule  73,  R.  C.  P.,  notice  is  given  that 
plaintiff  appeals  to  the  L^nited  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  judgment  on 
verdict  entered  herein  by  the  above-entitled  court 
on  January  3,  1950,  in  favor  of  defendant  Southern 
Pacific  Company  and  against  plaintiff. 

Dated:  May 22, 1950. 

/s/  DAN  HADSELL, 

/s/  SYDNEY  P.  MURMAN, 

HADSELL,  SWEET,  INGALLS 
&  MURMAN, 
Attorneys  for  Plaintiff. 

[Endorsed] :    Filed  May  22, 1950. 
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[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 
Know  All  Men  by  These  Presents : 

That  We,  Nelda  Shanahan,  an  individual,  as 
Principal,  and  The  Fidelity  and  Casualty  Company 
of  New  York,  a  body  corporate,  duly  Incorporated 
under  the  laws  of  the  State  of  New  York  and  au- 
thorized to  act  as  surety  under  the  act  of  Congress 
approved  August  13,  1894,  as  amended  by  the  act 
of  Congress  approved  March  23,  1910,  whose  prin- 
cipal office  is  located  in  the  City  of  New  York,  and 
authorized  to  act  as  surety  in  the  State  of  Cali- 
fornia, as  Surety,  are  held  and  firmly  bound  unto 
the  above-named  defendants  in  the  sum  of  Two 
Hundred  Fifty  and  No/lOOths  ($250.00)  Dollars, 
lawful  money  of  the  United  States  of  America,  to 
which  payment  well  and  truly  to  be  made  we  bind 
ourselves,  jointly  and  severally,  our  successors  and 
assigns,  firmly  by  these  presents. 

Sealed  with  our  seals,  signed  and  dated  this  17th 
day  of  May,  1950. 

Whereas,  the  above-named  plaintiff,  Nelda  Shan- 
ahan, has  petitioned  for  and  been  allowed  an  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  from  an  order  entered  in  said 
cause  January  3,  1950; 

Now,  Therefore,  the  Condition  of  This  Obligation 
is  such  that  if  the  said  plaintiff,  Nelda  Shanahan, 
shall  prosecute  its  appeal  to  effect,  and  answer  all 
costs  if  it  fail  to  make  its  plea  good,  then  this  obli- 
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gation  to  be  void ;  otherwise  in  full  force  and  virtue. 
It  is  expressly  agreed  by  the  surety  hereto  that, 
in  case  of  a  breach  of  any  condition  hereof,  the 
above-entitled  court  may,  on  notice  to  said  surety 
of  not  less  than  ten  days,  proceed  summarily  in  the 
above-entitled  action  to  ascertain  the  amount  which 
said  surety  is  bound  to  pay  on  account  of  such 
breach,  and  render  judgment  therefor  against  it, 
and  award  execution  therefor. 

NELDA  SHANAHAN, 

By/s/  NELDA  SHANAHAN, 
Principal. 

THE  FIDELITY  AND 

CASUALTY  COMPANY  OF 
NEW  YORK, 

[Seal]  By  /s/  F.  M.  REIMERS, 

Its  Attorney, 
Surety. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

On  this  17th  day  of  May,  in  the  year  One  Thou- 
sand Nine  Hundred  and  Fifty,  before  me,  C.  J. 
Treganowen,  Notary  Public  in  and  for  the  said  City 
and  County  of  San  Francisco,  residing  therein,  duly 
commissioned  and  sworn,  personally  appeared  F.  M. 
Reimers,  known  to  me  to  be  the  Attorney  of  The 
Fidelity  and  Casualty  Company  of  New  York,  the 
Corporation  that  executed  the  within  instrument, 
and  known  to  me  to  be  the  person  who  executed  the 
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said  instrument  on  behalf  of  the  Corporation 
therein  named  and  acknowledged  to  me  that  such 
Corporation  executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  ,set  my 
hand  and  affixed  my  official  seal  in  the  County  of 
San  Francisco,  the  day  and  year  in  this  certificate 
first  above  written. 

[Seal]        /s/  C.  J.  TREGANOWEN, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  expires  October  26,  1952. 
[Endorsed] :    Filed  May  22,  1950. 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia 

Before:  Hon.  Herbert  W.  Erskine, 
Judge. 

No.  28770 


NELDA  SHANAHAN, 


Plaintiff, 


vs. 


SOUTHERN  PACIFIC  RAILROAD  CO., 
a  Corporation, 

Defendant. 

PARTIAL  REPORTER'S  TRANSCRIPT 

Monday,  December  19,  1949 
Appearances : 

SYDNEY  MURMAN,  ESQ., 

For  the  Plaintiff. 

MITCHELL  BOYD,  ESQ., 

For  the  Defendant. 

Mr.  Boyd:  If  your  Honor  please,  as  I  stated 
to  Judge  Goodman  this  morning,  we  are  not  ready 
to  proceed  to  trial  at  this  time.  Mr.  Dunne,  who  is 
to  try  this  case,  as  I  told  Judge  Goodman,  went  to 
trial  last  week  in  the  murder  case  of  the  State  Court, 
which  will  be  finished  Wednesday  possibly.  Mr. 
Phelps  of  our  office  is  in  Sacramento  on  a  criminal 
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matter  and  we,  as  I  told  Judge  Goodman,  are  not 
ready  to  proceed  at  this  time  with  this  case.  I 
don't  think  jury  cases  are  usually  tried  this  week, 
either  in  State  or  Federal  courts,  and  we  are  right 
at  this  time — I  can  proceed  with  the  empanelling 
of  the  jury  this  morning.  I  am  not  familiar  with 
the  case.  I  spent  last  week  myself  in  the  State 
court.  I  don't  know  whether  your  Honor  wants  to 
proceed  with  the  case  at  this  time  or  whether 

The  Court:  If  Judge  Goodman  has  sent  it  over 
here  to  this  Court  to  try,  I  am  really  all  ready  to 
proceed,  and  I  think  we  could  empanel  the  jury 
and  perhaps  we  could  be  ready  tomorrow  or  to- 
morrow afternoon. 

Mr.  Boyd:  Mr.  Dunne  won't,  your  Honor.  The 
testimony  is  to  close  today.  He  would  possibly  be 
ready  Wednesday.  He  wants  to  try  the  case  be- 
cause he  is  the  man  in  the  office  who  is  prepared  in 
the  case  and  ready  to  try  it.  Mr.  Phelps  won't  be 
back  from  Sacramento  until  tomorrow. 

Mr.  Murman:  If  the  Court  please,  I  had  no 
warning  of  the  case  not  going  forward  this  morn- 
ing. I  have  five  [1*]  witnesses  from  Redding.  I 
represent  a  widow,  and  she  has  been  put  to  con- 
siderable expense  to  bring  witnesses  from  Redding 
this  morning.  Mr.  Boyd  and  myself  have  had  some 
consultation  about  the  case  back  in  October.  It  will 
be  a  great  expense  to  the  plaintiff  if  we  don't  go 
forward. 

Mr.  Boyd:  That  is  a  matter  of  expense.  That 
could  be  taken  care  of. 

Mr.  Murman:     We  are  ready  to  go.     We  have 

*Page    numbering    appearing    at    top    of    page    of    original 
Reporter's  Transcript. 
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our  witnesses.  It  has  been  great  expense  to  the 
plaintiff  to  bring  them  here  and  we  are  prepared 
to  go  forward  this  morning. 

The  Court:  You  submitted  all  these  issues  to 
Judge  Goodman  already? 

Mr.  Boyd:  I  submitted  them  this  morning,  and 
Judge  Goodman  said  we  were  to  take  it  up  with 
your  Honor. 

The  Court:  Would  it  be  all  right  with  you,  Mr. 
Murman,  to  empanel  the  jury  and  continue  the  mat- 
ter until  Wednesday?    How  long  will  it  take? 

Mr.  Boyd :  It  is  a  crossing  accident  case.  I  esti- 
mated to  Judge  Goodman  last  week  when  we  had  a 
discussion  as  to  whether  it  should  go  forward  this 
morning;  it  would  take  possibly  three  days  at  the 
most,  if  that. 

The  Court:  That  would  be  Wednesday,  Thurs- 
day and  Friday. 

Mr.  Boyd :  Yes,  it  would,  and  could  terminate  by 
Friday. 

The  Court:  The  additional  cost  of  witnesses, 
bring  [2]  your  witnesses  back  for  Wednesday.  I 
can  assess  against  the  defendant. 

Mr.  Boyd:    That  would  be  agreeable. 

Mr.  Murman:     That  would  be  helpful. 

The  Court:  We  will  go  ahead  with  the  selection 
of  the  jury  now.  There  is  no  use  bringing  all  these 
ladies  and  gentlemen  back  again;  might  as  well 
only  bring  twelve  back ;  go  ahead  with  the  selection 
of  the  jury  and  continue  the  matter  until  Wednes- 
day morning  at  9 :30  and  get  a  good  start. 

Mr.  Boyd :    It  is  possible  three  days  may  dispose 
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of  it.  I  am  inclined  to  doubt  it.  Mr.  Murman  has 
five  witnesses.  We  have  possibly  twice  that  num- 
ber of  witnesses.  I  think  maybe  the  matter  would 
not  be  concluded  before  Christmas  and  I  hate  to 
keep  the  jury  here. 

Mr.  Murman :  We  are  ready  to  go  this  morning, 
and  have  had  quite  a  bit  of  cost  about  the  matter. 

The  Court:  We  will  select  the  jury  now  and 
continue  the  jury  until  Wednesday,  and  if  we  can't 
get  through  by  Christmas  we  will  have  to  put 
it  over  until  after  Christmas.    Call  the  jury. 

(Thereupon,    a    jury    was    empanelled    and 
sworn.) 

The  Court :  I  want  to  say  in  this  case  if  there  is 
additional  cost  of  these  witnesses  returning  in  con- 
nection with  this  postponement  I  want  the  defend- 
ant to  pay  those  costs.  [3] 

Mr.  Boyd:  We  will,  your  Honor,  no  question 
about  that.  We  are  embarrassed  that  this  hap- 
pened. We  tried  to  explain  to  Judge  Goodman  a 
couple  of  weeks  ago  this  would  probably  happen, 
and  with  the  Cooley  case — we  were  to  proceed  to 
trial  on  the  12th,  and  then  His  Honor  shoved  the 
Cooley  case  ahead  and  had  to  change  plans. 

Mr.  Murman :  Of  course,  we  originally  asked  for 
the  19th  and  Judge  Goodman  said  he  couldn't  try 
it  on  the  19th,  but  would  on  the  12th ;  then  when  it 
couldn't  go  on  on  the  12th  it  was  placed  on  the  19th. 

The  Court:  I  am  sympathetic  with  lawyers  that 
find  themselves  in  those  cases,  that  is  why  I  gave 
you  the  order. 
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Mr.  Murman:  If  I  had  got  any  notice  Friday- 
maybe  we  could  have  done  something  about  it.  [4] 

Wednesday,  December  21,  1949 

(A  jury  was  duly  impanelled  and  sworn  and 
the  following  proceedings  were  had.) 

The  Court:    Stipulate  all  the  jurors  are  present. 

Mr.  Murman:    Yes,  your  Honor. 

The  Court:  Will  you  stipulate  that  hereafter  so 
that  I  don't  have  to  repeat  it? 

Mr.  Phelps :  Certainly,  unless  one  of  us  calls  at- 
tention to  the  fact  that  one  of  the  jurors  is  absent. 

The  Court:  I  want  to  say,  ladies  and  gentlemen 
of  the  jury,  I  asked  you  to  be  here  at  9:30  and  I 
was  here  at  9:30  so  that  we  could  convene,  but  one 
of  the  jurors  was  not  here  and  has  kept  us  all  wait- 
ing. Now,  I  am  sorry  about  it,  but  it  wasn't  the 
fault  of  anybody  but  the  one  juror;  and  hereafter 
when  we  fix  an  hour  or  time  for  commencement  of 
the  session,  if  it  is  not  agreeable  to  anyone  I  don't 
mind  your  asking  me,  but  I  would  like  to  have  you 
here  at  the  time  specified.  We  have  lost  20  min- 
utes in  the  trial  of  this  case.  Will  you  proceed 
with  your  opening  statement? 

Mr.  Murman:    Yes,  your  Honor. 

Mr.  Phelps :  May  it  please  the  court,  I  am  sorry 
to  interrupt,  but  I  was  about  to  say  I  would  like  to 
request  an  order  excluding  witnesses. 

The  Court:    All  right. 

Mr.  Murman:  May  I  have  Mrs.  Shanahan  re- 
main in  the  court  room  ? 
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Mr.  Phelps:    Certainly. 

The  Court  :  All  right. 

Mr.  Murman:  Will  plaintiff's  witnesses— will 
there  be  a  place  outside  the  court  room  for  them  to 
remain  ? 

The  Crier:    Yes. 

(The  witnesses  left  the  court  room.) 

Opening  Statement  on  Behalf  of  Plaintiff 

Mr.  Murman:     If  the  Court  please,  and  ladies 
and  gentlemen  of  the  jury,  it  now  becomes  the  duty 
of  plaintiff's  attorney  to  outline  to  you  ladies  and 
gentlemen  what  the  plaintiff  expects  to  prove  in 
this  case.    The  scene  of  this  accident  is  laid  in  the 
northern  part  of  the  Sacramento  Valley,  the  little 
town  of  Anderson,  a  rather  small  hamlet  between 
Redding  and  Red  Bluff,  about  11  miles  south  of 
Redding,  I  believe.    The  time  is  about  a  year  ago, 
the  first  working  day  after  Christmas.     On  that 
particular  day  the  crack  Southern  Pacific  passen- 
ger train,  the  Beaver,  was  going  through  the  black, 
dark,  misty  morning  toward  San  Francisco  at  a 
rate  of  about  70  miles  an  hour.     The  train  was 
about  half  an  hour  late.    It  had  gone  through  Red- 
ding on  its  way  south  and  was  due  to  pass  through 
Anderson. 

As  the  train  came  towards  Anderson,  a  freight 
train  went  on  the  siding  on  the  west  siding  of  An- 
derson. I  have  here  a  map  of  the  area  of  this  acci- 
dent. Perhaps  this  will  be  of  some  help  if  I  talk 
in  part  from  this  map.  To  explain  the  map,  ladies 
and  gentlemen  of  the  jury,  we  have  an  arrow  that 
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jDoints  generally  in  a  northerly  direction.  Of 
course,  south  is  generally  to  the  left  of  the  map,  as 
you  look  at  it,  north  is  generally  to  the  right  of  the 
map  as  you  look  at  it;  west  is  generally  to  the  top, 
and  east  is  generally  to  the  bottom. 

As  I  said,  this  train,  the  Beaver,  No.  13,  was 
speeding  on  its  way  to  San  Francisco,  and  the  main 
line  track  of  the  Southern  Pacific  through  the  town 
of  Anderson  is  the  center  track,  as  shown  here  on 
this  map.  At  the  time  that  the  train  approached 
Anderson  there  was  a  freight  train  on  this  west 
siding,  east  and  west,  was  stretched  across  the 
North  Street  crossing  and  Ferry  Street  crossing. 

It  was  a  misty  morning,  requiring  the  use  of 
windshield  wipers.  It  was  also  daylight  saving 
time,  so  that  the  times  in  this  case  are  generally 
one  hour  different  from  the  standard  time,  which 
would  be  an  hour  earlier. 

As  this  train  approached  Anderson,  Mr.  Shana- 
han arose  to  go  to  work.  He  was  a  zone  deputy 
collector  of  the  Internal  Revenue  Department.  His 
place  of  business  was  in  the  vicinity  of  Anderson, 
but  the  main  office  was  in  Redding.  He  left  Mrs. 
Shanahan  somewhere  around  9:30,  daylight  saving 
time,  on  that  morning,  normally  6:30.  He  came 
from  his  home  in  the  general  direction  of  East  Cen- 
ter Street,  with  the  intention,  apparently,  of  cross- 
ing the  tracks  to  West  Center  Street,  which  is 
Highway  99,  to  go  north  to  Redding.  Beyond  that 
we  don't  know  much  about  what  Mr.  Shanahan  did 
that  morning.  We  shall  show  by  other  witnesses, 
since  Mr.  Shanahan  was  killed,  that  Mr.  [4]  Shana- 
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han  was  killed,  that  Mr.  Shanahan  was  seen  right 
at  the  vicinity  of  the  Southern  Pacific  depot,  just 
about  opposite  Howard  Street.  At  that  time  he 
was  driving  a  Plymouth  coupe  automobile — I  be- 
lieve it  was  a  Plymouth — and  he  was  seen  to  turn 
and  go  in  the  direction  of  the  Howard  Street 
crossing. 

We  shall  show^  that  as  he  approached  the  crossing 
he  slowed  down  and  came  to  a  stop  just  about  at 
the  point  where  the  railroad  right-of-way  line 
crosses  the  Center  Street  crossing  area.  We  shall 
show  that  he  was  seen  at  that  point  to  wipe  the  in- 
side of  his  windshield,  it  being  a  cold,  misty  morn- 
ing; apparently  some  steam  had  gotten  on  them, 
and  that  he  remained  stopped  there  for  about  a 
minute  or  so;  that  this  was  about  a  quarter  of 
eight,  daylight  saving  time,  normally  a  quarter  of 
seven.  After  remaining  stopped  there  and  going 
through  the  motion  of  wiping  his  windshield,  he 
slowly  went  forward  over  the  crossing.  We  will 
show  as  he  got  on  the  east  track  there  suddenly 
appeared  a  light  beam,  and  as  he  went  a  little  bit 
further,  that  is,  as  he  went  from  the  east  track  to 
the  west  track  and  was  on  the  west  track — ^that  is, 
the  main-line  track — there  was  a  whistle  blown,  and 
that  a  train  hit  the  car  and  it  was  thrown  40  feet 
down  the  right-of-way  and  demolished,  and  Mr. 
Shanahan  was  thrown  120  feet  down  the  right-of- 
way  and  killed  instantly. 

Ladies  and  gentlemen,  we  shall  show  that  there  is 
a  wig-wag  at  this  point  where  I  am  about  placing 
the  pointer,   [5]  an  ordinary  wig-wag  signal,  and 
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that  the  witnesses  who  saw  Mr.  Shanahan  at  the 
time,  as  I  have  just  outlined  to  you,  did  not  see  a 
wig-wag  in  operation.  We  shall  show  that  there  is 
a  double  flash  signal  up  at  this  intersection  which 
was  in  operation.  It  is  a  signal  that  had  two  red 
flashing  lights  that  flash  alternately;  however,  that 
it  could  not  be  used  because  the  freight  train  was 
across  the  track.  We  shall  show  from  the  point  Mr. 
Shanahan  stopped  and  wiped  his  windshield  that 
the  visibility  of  the  track  is  impaired  by  the  depot. 
In  other  words,  although  he  stopped  up  at  the  main 
track  and  apparently  looked  and  listened,  he  could 
not  see  far  enough  up  the  main  track  to  see  up  in 
the  area  to  the  north  part  of  town. 

Now,  we  shall  show  that  Mr.  Shanahan,  as  I  said, 
was  a  deputy  zone  collector  of  the  Internal  Revenue 
Department  and  that  he  was  earning  approximately 
$4100  a  year.  We  shall  show  that  Mr.  Shanahan 
had  been  married  for  many  years  and  that  Mrs. 
Shanahan  was  dependant  upon  him  for  her  support. 
We  shall  show  that  at  the  time  he  was  killed  he 
was  earning  the  amount  which  I  have  stated  to  you, 
and  that  his  life  expectancy  was  approximately  18 
years  had  he  lived;  that  he  was  about  at  that  time 
55  years  of  age.  We  shall  show  that  Mrs.  Shanahan 
is  of  the  age  of  43  and  that  her  life  expectancy  was 
longer  than  his,  of  course.  We  shall  show  that,  by 
virtue  of  his  death,  under  the  circumstances,  the 
circumstances  which  I  have  mentioned  here,  'the 
wig-wag  signal  was  not  operating  and  [6]  he  came 
to  a  stop  and  apparently  looked  and  listened  as  he 
would  be  required  to  do  in  the  use  of  ordinary  care. 
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We  shall  show  you  that  Mr.  Shanahan  was  de- 
prived of  his  earnings  for  that  period,  which  would 
approximately  be  $76,000  had  he  lived  out  his  life. 
In  that  connection  we  shall  show  you  he  had  a  civil 
service  rating  with  the  United  States  Government 
and  that  he  normally  would  have  been  employed 
throughout  the  balance  of  his  life  expectancy,  up  to 
the  age  of  70,  at  least,  at  which  time,  as  any  Fed- 
eral employee  is  required,  he  would  retire  and  take 
a  pension.  However,  he  had  some  15  years  ahead 
of  him  before  he  would  have  reached  that  age. 

Having  shown  you  those  facts,  ladies  and  gentle- 
men, we  will  ask  you  of  course  to  bring  in  a  ver- 
dict for  the  plaintiff  in  the  amount  of  damages 
which  she  is  claiming,  namely,  $75,000. 

This  is  a  wrongful  death  action  and  it  is  incum- 
bent upon  the  plaintiff — we  will  shoulder  the  bur- 
den of  proof  to  show,  first  of  all,  that  the  defendant 
here  was  negligent  in  the  operation  of  its  train,  and 
the  crossing  signal  was  not  operating  at  the  time; 
furthermore,  that  by  virtue  of  Mr.  Shanahan 's 
death,  Mrs.  Shanahan  has  suffered  pecuniary  loss, 
not  only  from  earnings  but  from  the  loss  of  com- 
panionship and  his  living  with  her  for  the  balance 
of  their  lives.  That,  ladies  and  gentlemen,  is  briefly 
what  the  plaintiff  expects  to  prove  in  this  case.  [7] 

The  Court:  Do  you  want  to  make  an  opening 
statement  now? 

Mr.  Phelps :  If  the  court  please,  I  should  like  to 
reserve  my  opening  statement  until  the  close  of  the 
plaintiff's  case.  Apparently — you  recall  the  jury 
was  selected  when  I  was  not  here,  but  I  presume  the 
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court  advised  the  jury  that  in  the  ordinary  pro- 
cedure plaintiff  puts  on  his  case  first,  then  the  de- 
fendant puts  on  his  case.  I  would  like  to  reserve 
my  opening  statement  until  that  time.    Thank  you. 

Mr.  Murman:  If  the  court  please,  a  Mr.  Wick- 
field  has  come  into  the  courtroom.  I  do  not  intend 
to  use  him  as  a  witness  on  plaintiff's  case.  I  was 
conferring  with  Mr.  Phelps  as  to  whether  he  could 
remain.  Mr.  Phelps  has  no  objection  to  his  remain- 
ing in  the  court  room,  if  the  court  please. 

Mr.  Phelps :     That  is  right,  your  Honor. 

Mr.  Murman :     Plaintiff  will  call  Mr.  Hendrix. 

TOMMY  A.  HENDRIX 
a  witness  called  on  behalf  of  the  plaintiff,  sworn. 

The  Clerk:  State  your  name  to  the  court  and 
jury,  please.  A.     Tommy  A.  Hendrix. 

Direct  Examination 
By  Mr.  Murman : 

Q.  You  have  appeared  here,  have  you,  in  re- 
sponse to  a  subpoena  which  has  been  issued  by  the 
plaintiff?  A.    Yes.  [8] 

Q.     Where  do  you  live,  Mr.  Hendrix  ? 


A 

Q 

A 

Q 

A 

Q 

A 


/  Anderson,  California. 

How  long  have  you  lived  in  Anderson? 

Since  1945. 

Prior  to  that  did  you  live  somewhere  else  ? 

I  was  in  the  service. 

What  is  your  business  ? 

Lumber  grader. 
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Q.     Where  are  you  employed? 

A.     Fir  and  Pine  Planing  Mill. 

Q.     Where  is  that  %  A.     In  South  Redding. 

Q.  Where  is  Redding  in  connection  with  An- 
derson % 

A.     About  11  miles  north  of  Anderson. 

Q.  You  had  to  go  from  Anderson  to  Redding  to 
work,  is  that  right  ?  A.     That  is  right. 

Q.  Did  you  know  Mr.  Shanahan,  the  husband 
of  the  plaintiff  in  this  case  ?  A.    Yes,  I  did. 

Q.  How  long  had  you  known  him  prior  to  his 
death? 

A.     I  knowed  him  since  the  latter  part  of  1945. 

Q.     About  hoW'  old  would  you  say  he  was  ? 

A.     I  would  say  he  was  between  45  and  50. 

Q.  Did  he  seem  to  be  in  apparent  good 
health?  A.     Yes. 

Mr.  Phelps:  I  object  to  that,  calling  for  a  con- 
clusion of  the  witness.  You  can  possibly  get  that 
some  other  w^ay.  This  witness,  what  does  he  know 
about  it  ? 

Mr.  Murman:  Well,  he  knew  him  five  years.  I 
think  he  is  competent  to  testify  how  he  appeared, 
your  Honor. 

The  Court:     Yes,  I  think  so. 

Q.  (By  Mr.  Murman)  :  Will  you  answer  the 
question,  Mr.  Hendrix?  A.     Pardon? 

Q.  Will  you  answer  the  question?  Was  he  in 
apparently  good  health? 

A.    Yes,  he  seemed  to  be  in  very  good  health. 

Q.    When  did  you  last  see  him  before  his  death  ? 
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A.  It  was  about  a  week  before.  It  was  the  week 
before  he  was  killed,  on  a  Saturday.  We  were  out 
at  a  pinochle  party 

Q.  Never  mind  where  you  were  at,  but  you  saw 
him  at  that  occasion?  A.     Yes. 

Q.  At  that  time  he  was  in  apparently  good 
health?  A.    Yes. 

Q.     Do  you  recall  December  27,  1948? 

A.    Yes,  sir. 

Q.     Where  were  you  on  the  morning  of  that  day? 

A.     I  was  going  to  work. 

Q.  Where  were  you  before  you  left  for 
work  ?  [10]  A.    At  home. 

Q.     About  what  time  did  you  leave  your  home  ? 

A.     About  7:30. 

Q.  Was  that  standard  time  or  daylight  saving 
time?  A.     Daylight  saving  time. 

Q.  Normally  it  would  be  an  hour  early,  is  that 
correct?  A.     That  is  right. 

Q.    Was  it  dark  at  the  time  you  left  home? 

A.     Yes,  it  was  dark. 

Q.  How  did  you  leave  your  home,  in  an  auto- 
mobile or  how?  A.     In  my  own  automobile. 

Q.  Which  side  of  the  railroad  tracks  was  your 
home  on,  was  your  home  located  on  at  that  time? 

A.  It  would  be  on  the  east  side  of  the  railroad 
tracks. 

Q.  So  that  how  did  you  go  from  Anderson  to 
Eedding  ?  A.     On  Highway  99. 

Q.    Which  side  is  Highway  99  on? 
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A.     The  west  side. 

Q.     So  you  had  to  cross  the  track  ? 

A.     That  is  right. 

Q.  As  a  matter  of  fact,  when  you  left  home  in 
the  dark  at  about  7:30  of  that  morning,  how  was 
the  weather? 

A.     It  was  dark,  it  was  misty. 

Q.    When  you  say  misty,  what  do  you  mean  ? 

A.     Kind  of  stormy.  [11] 

Q.    Did  you  have  to  use  your  windshield  wiper? 

A.    Yes,  I  did. 

Q.    Was  it  cold? 

A.  Well,  it  was  cold  enough  I  had  my  defroster 
going  on  the  inside  of  the  car  to  keep  it  from 
steaming  up. 

Q.  Coming  from  home  at  what  part  of  Center 
Street  do  you  cross  the  tracks  ? 

A.  I  went  up  Howard  Street  to  North  Street 
and  was  going  to  cross  the  railroad  tracks  at 
North  Street. 

Q.  Do  you  mean  by  that  you  came  up  Howard 
Street  to  Center  Street  and  went  north  on  Center 
Street  to  North  Street? 

A.     That  is  right,  up  to  the  North  Street  crossing. 

Q.    What  did  you  see  there  ? 

A.  As  I  started  north  there  on  to  the  crossing 
there  was  a  railroad  train  along  there  blocking — it 
was  blocked  by  a  freight  train. 

Q.  Where  was  the  freight  train  with  respect  to 
the  track  ?  By  the  way,  how  many  tracks  are  there 
at  the  North  Street  crossing? 
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A.     There  are  three  there. 

Q.  Three?  Where  was  the  freight  train  with 
respect  to  those  tracks'? 

A.     Sitting  on  the  far  west  track. 

Q.    How  did  you  see  the  freight  train? 

A.  I  pulled  up  to  the  crossing  there  and  my 
headlights  shone  [12]  on  the  train. 

Q.  Had  you  seen  it  before  your  headlights  lighted 
up  the  train? 

A.    No,  but  I  had  seen  the  bell  signal. 

Mr.  Phelps:  I  object  to  that  and  ask  that  re- 
mark go  out  as  not  responsive. 

Mr.  Murman :     I  have  no  objection. 

The  Court:  All  right,  the  part  that  says,  "I  had 
seen  the  bell  signal,"  that  may  go  out. 

Q.  (By  Mr.  Murman)  :  You  say  you  pulled 
up  to  the  North  Street  crossing  and  your  head- 
lights lighted  up  the  freight  train  ? 

A.     That  is  right. 

Q.  That  was  the  first  time  you  had  seen  the 
freight  train?  A.     Yes. 

Q.  Did  you  see  anything  else  at  that  crossing 
as  you  pulled  up  there  ? 

Mr.  Phelps:  Objected  to  as  incompetent,  irrele- 
vant, and  immaterial,  what  else  w^as  seen  at  that 
crossing.  It  isn't  the  crossing  where  the  accident 
occurred.    Nothing  to  do  with  this. 

The  AVitness :     I  seen  the  signal  working  there. 

Mr.  Murman:  When  you  say  ''the  signal,"  you 
mean  something  along  the  crossing  there? 
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A.     Yes,  there  is  a  bell  signal  there. 

Q.     How  could  you  see  if?  [13] 

A.     There  is  a  red  light  flashes  off  and  on. 

Q.  After  you  saw  that  signal  and  saw  the  freight 
train,  what  did  you  do? 

A.  I  turned  around  on  North  Street  and  north 
on  Center  Street  and  came  back  down  to  Ferry 
Street. 

Q.  That  is  the  next  street  south  of  North  Street, 
is  that  right  ?  A.     That  is  right. 

Q.     What  did  you  do  that  for'? 

A.  I  was  going  straight  across  there,  but  it  was 
also  blocked  so  I  went  down 

Q.     Just  a  moment.  What  was  it  blocked  by? 

A.     By  the  freight  train. 

Q.     Could  you  see  it  from  Center  Street? 

A.  Yes.  There  were  some  cars  on  the  main 
highway  along  there,  the  lights  of  cars,  you  could 
see  the  lights  from  them  underneath  it. 

Q.  You  mean  the  freight  train  was  in  front  of 
the  lights,  is  that  it? 

A.  No,  just  as  the  cars  went  by  you  could  see 
the  reflection  of  the  lights  from  the  cars  going  by. 

Q.     On  the  other  side  of  the  freight  train? 

A.    That  is  right. 

Q.     Then  what  did  you  do  ? 

A.  I  went  on  down  Center  Street  to  the  Howard 
Street  crossing.  [14] 

Q.  That  is  the  next  street  south  of  Ferry  Street, 
is  that  correct  ?  A-     That  is  right. 
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Q.  What  did  you  do  at  the  Howard  Street  cross- 
ing'? 

A.  I  went  across  Howard  Street  crossing  and 
then  I  stopped  at  the  foot  of  the  incline  and  looked 
to  see  if  the  signal  was  working,  and  it  w^asn't. 

Mr.  Phelps:  I  object  to  this,  no  foundation, 
incompetent,  irrelevant  and  inmiaterial,  not  down 
to  the  time  and  place  of  the  accident,  has  nothing 
to  do  with  this  accident.  This  matter  comes  before, 
not  related  to  the  particular  issue,  nothing  to  do 
with  it. 

Mr.  Murman :  You  understand,  Mr.  Phelps,  this 
was  about  10  or  15  minutes  before  the  accident  oc- 
curred. 

Mr.  Phelps:  You  w^ould  develop  it  from  your 
witness.    That  is  one  of  the  points  of  my  objection. 

The  Court:  Will  you  show  about  the  time  the 
accident  occurred? 

Mr.  Murman :  Yes,  your  Honor,  not  by  this  wit- 
ness but  another  witness. 

The  Coui't:  Show  now  when  the  accident  oc- 
curred. 

Mr.  Murman :     About  a  quarter  to  eight. 

The  Court:     This  is  7:30? 

Mr.  Murman:  A  little  after  7:30.  As  I  under- 
stand it  the  witness  left  his  home  at  7:30  and  this 
was  after  he  had  [15]  left  home. 

Q.     Is  that  correct  ?  A.     That  is  right. 

Q.  About  what  time  would  you  judge  you  got 
to  the  crossing? 

A.    I  would  say  around  7 :37. 
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Mr.  Phelps :  So  we  will  understand  my  point  in 
my  objection  I  want  to  inquire,  Mr.  Murman  I 
think  stated  that  this  was  about  10  or  15  minutes 
before  the  accident? 

Mr.  Murman:  Even  closer  to  the  time  of  the 
accident.  The  witness  says  it  was  7:37  when  he 
was  there,  and  this  accident  happened  at  7:45,  ap- 
proximately, which  would  be  just  eight  minutes  later. 

Mr.  Phelps :  I  think  7 :47  is  the  time  of  the  acci- 
dent, but  it  is,  at  any  rate,  10  minutes  before  this. 

Mr.  Murman:     All  right,  not  over  10  minutes. 

Mr.  Phelps:  My  objection  still  stands,  if  your 
Honor  please,  as  being  remote  and  having  nothing 
to  do  with  the  accident,  and  I  ask  that  all  this  tes- 
timony go  out. 

The  Court:     Overruled.    Go  ahead. 

Q.  (By  Mr.  Murman) :  You  say  you  crossed 
the  Howard  Street  crossing  and  noticed  that  the 
signal  wasn't  working? 

Mr.  Phelps:  Objected  to  as  leading  and  sug- 
gestive. 

Mr.  Murman:     He  had  already  testified  to  that. 

Mr.  Phelps.  I  am  not  making  the  objection  not 
for  the  purpose  of  this  question,  but  to  continue 
that  objection  so  [16]  that  you  will  frame  your 
questions  so  they  are  not  leading. 

Mr.  Murman:     I  will  try  to  do  that,  Mr.  Phelps. 

Q.  (By  Mr.  Murman)  :  After  you  got  across 
the  crossing,  what  did  you  do,  Mr.  Hendrix? 

A.  I  turned  north  on  Highway  99,  which  is 
Center  Street,  east,  and  went  towards  Redding. 
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Q.    At  that  time  was  it  still  dark?  A.    Yes. 

Q.     Was  it  still  misty?  A.    Yes. 

Q.     Were  you  still  using  your  windshield  wiper? 

A.     That  is  right. 

Q.  What  did  you  do,  continue  north  toward  Red- 
ding? A.     I  went  north  on  up  to  Redding. 

Q.  You  have  many  that  trip  many,  many  times, 
have  you  ?  A.     That  is  right. 

Q.     Does  the  highway  follow  the  railroad  track? 

A.     It  does,  yes,  all  the  way  in  to  Redding. 

Q.  At  that  time  after  you  left  Anderson  and 
went  north  to  Redding,  did  you  see  a  train  at  that 
time? 

A.  Yes,  I  met  a  passenger  train  about  five  miles 
south. 

Q.     Going  which  direction? 

A.  About  five  miles  south  of  Redding,  coming 
south. 

Q.     Towards  Anderson?  A.     Yes.  [17] 

Q.  You  stated  that  as  you  went  across  Howard 
Street  crossing  the  signal  was  not  seen  to  be  op- 
erating.   Did  you  see  any  flagmen  anywhere? 

A.     No. 

Q.  Mr.  Hendrix,  I  show  you  four  photographs 
and  ask  you  to  look  at  them  and  tell  me  if  you  can 
what  they  are  pictures  of. 

A.  This  is  a  picture  of  Anderson,  part  of  An- 
derson here. 

Q.     What  part  of  Anderson? 
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A.  Taken  just  this  side — the  south  end  of  the 
depot. 

Q.     South  end  of  the  depot? 

A.     This  is  a  picture 

Q.  Before  we  get  to  the  next  picture,  in  which 
direction  is  the  camera  pointed? 

A.     Kind  of  towards  the  northwest. 

Q.  So  this  would  be  south  and  would  be  using 
the  camera  pointed  towards  the  northwest? 

A.     That  is  right. 

Mr.  Murman :  I  will  ask  that  this  be  marked  for 
identification,  if  the  court  please,  as  plaintiff's  ex- 
hibit next  in  order. 

(Whereupon  photograph  of  Anderson  was 
marked  Plaintiff's  Exhibit  No.  3  for  identifica- 
tion.) 

The  Witness:  This  is  a  picture  of  West  Center 
Street  from  the  south. 

Q.  (By  Mr.  Murman) :  So  that  the  camera 
points  in  the  same  [18]  general  direction,  too? 

A.    Yes. 

Q.  But  it  is  further  from  the  depot,  is  that  cor- 
rect? A.     That  is  right. 

Mr.  Murman:  I  will  ask  this  be  marked  plain- 
tiff's exhibit  next  in  order. 

(Photograph  of  Anderson  referred  to  was 
thereupon  marked  Plaintiff's  Exhibit  No.  4  for 
identification.) 

A.     This  is  a  picture  of  the  depot  and  the  Howard 
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Street  crossing  from  the — it  would  be   from   the 
south — from  the  west  to  the  north,  kind  of  north- 
east. 

Q.  In  other  words,  the  camera  was  pointed  to 
the  northeast,  but  it  is  still  south  of  the  depot  ? 

A.     That  is  right. 

Q.  On  which  side  of  the  railroad  tracks  was  the 
camera  placed? 

A.     It  w^ould  be  on  the  west  side. 

Mr.  Murman:  I  will  ask  this  be  marked  for 
identification  plaintiff's  exhibit  next  in  order. 

(Photograph  referred  to  was  thereupon 
marked  Plaintiff's  Exhibit  No.  5  for  identifica- 
tion.) 

A.  This  picture  is  another  picture  of  the  south 
end  of  the  depot  pointing  towards  the  south — the 
northwest. 

Mr.  Murman:  I  ask  this  be  marked  plaintiff's 
exhibit  next  in  order,  for  identification. 

(Photograph  referred  to  was  thereupon 
marked  Plaintiff's  Exhibit  No.  6  for  identifica- 
tion.) 

Q.  (By  Mr.  Murman)  :  Referring  to  these  four 
photographs  you  identified,  can  you  state,  Mr.  Hen- 
drix, whether  or  not  those  pictures  show  the  con- 
ditions of  that  area  about  the  time  of  the  accident 
in  dayUght?  A.    Yes. 

Q.  Of  course  at  the  time  you  were  there  it  was 
darkl 
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A.     Yes,  at  the  time  I  was  there  it  was  dark. 
Mr.  Murman:     You  may  cross  examine. 

Cross  Examination 
By  Mr.  Phelps : 

May  I  see  those  pictures,  please? 

Q.  Mr.  Hendrix,  I  am  going  to — looking  at  these 
photographs  that  you  have  identified,  I  notice  that 
they  are  all  taken  at  such  an  angle  that  you  can't 
see  directly  down  the  tracks  to  show  the  view  a  per- 
son has  down  the  tracks.  May  I  ask  you  this,  is  it 
not  a  fact  that  the  tracks  there  north  of  Anderson 
are  perfectly  straight?  A.     They  are. 

Q.  Yes.  And  they  continue  on  perfectly  straight 
for  as  far  as  the  eye  can  see? 

A.     That  is  right. 

Q.  And  once  a  person  has  passed  the  line  of  the 
station  indicated  on  this  diagram,  the  driver  of  a 
car  using  that  crossing  can  see  all  the  way  down 
the  tracks?  A.     Yes.  [20] 

Q.  There  is  nothing,  no  obstruction  to  his  view. 
Now,  then,  these  pictures — I  will  show  you  plain- 
tiff's exhibit  3  for  identification — can  you  tell  us 
where  that  was  taken  from,  or  do  you  know?  If 
you  don't  know,  say  so. 

A.  Approximately  it  is  taken  about  here,  just 
this  aide,  to  the  west  side  of  the  stop  sign. 

Q.    Yet  the  stop  sign  is  not  shown  there. 

A.  That  is  right,  but  you  can  see  the  shadow  of 
the  telephone  pole  and  the  cross  wire. 
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Q.     Taken  a  little  bit  off  the  road,  was  it  not? 

A.  No,  that  would  be  just  about  where  the  road 
stops. 

Q.  Now  then,  Mr.  Hendrix,  on  this  morning  as 
you  drove  to  w^ork,  you  say  it  was  about  11  miles  to 
your  place  of  work  ?  A.     That  is  right. 

Q.    As  you  got  up  first  it  was  dark,  of  course  ? 

A.     That  is  right. 

Q.  You  don't  remember  what  time  the  sun  rose 
that  morning,  do  you?  A.    No,  I  don't. 

Q.  You  are  not  purporting  to  testify,  Mr.  Hen- 
drix, or  represent  to  us  what  the  conditions  were  as 
to  visibility  as  of  the  time  of  this  accident? 

A.    No. 

Q.  You  were  just  telling  us  what  you  saw  as  of 
the  time  you  went  down?  [21] 

A.     That  is  right. 

Q.     You  left  your  home  about  7:30? 

A.    Yes. 

Q.  And  after  leaving  your  home  you  didn't  make 
any  stops  before  coming  to  the  railroad  train  up  on 
North  Street? 

A.     I  stopped  at  Howard  Street. 

Q.  Well,  let  me  ask  you  this:  Where  is  your 
home  within  the  town  of  Anderson? 

A.  On  Howard,  West  Howard — on  East  How- 
ard. 

Q.     About  how  many  blocks  ? 

A.    It  is  at  the  end  of  the  fourth  block. 

Q.  So  that  you  were  about  four  blocks  away 
from  Center  Street  ?  A.     That  is  right. 

Q.    And  you  left  your  home  at  7:30  and  contin- 
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lied  straight  on  down  to  Center  Street,  turned  to 

your  right  on  Center  Street? 

A.     That  is  right. 

Q.     Then  went  down  to  the  North  Street '^ 

A.     That  is  right. 

Q.    Without  any  delay  or  any  stops'? 

A.  Well,  if  you  have  ever  started  a  car  in  the 
morning  on  a  cold  morning  up  in  that  country,  you 
know^  you  usually  let  it  run  a  few  minutes. 

Q.  Well,  I  have  started  a  car  on  a  cold  morning, 
but  we  are  not  concerned,  Mr.  Hendrix,  with  what 
the  weather  does.  I  am  trying  to  find  out  your 
memory  of  this  particular  morning.  [22] 

A.    Yes. 

Q.  That  is  the  only  thing  that  is  in  question 
here,  this  morning.    Do  you  know  what  you  did'? 

A.  I  let  my  car  idle  every  morning  before  I  take 
it  out. 

Q.    Do  you  remember  that?  A.    Yes. 

Q.     For  about  a  minute? 

A.  Well,  I  usually  give  her  a  few  minutes.  I 
wouldn't  say  just  how  long. 

Q.  Now,  after  having  let  it  run,  at  any  rate  you 
did — coming  back  to  my  question — you  did  continue 
on  without  stopping,  at  normal  rate  ? 

A.     That  is  right. 

Q.     Not  speeding,  but  not  going  slowly? 

A.     That  is  right. 

Q.     20  or  30  miles  an  hour? 

A.  No,  you  don't  drive  20  or  30  miles  an  hour 
in  Anderson. 
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Q.    Well,  you  were  driving  a  reasonable  rate! 

A.     That  is  right,  a  reasonable  rate. 

Q.  I  am  trying  to  find  out,  Mr.  Hendrix,  what 
you  were  doing,  what  you  did,  how  you  did  it.  Now, 
you  went  on  down  this  street  and  came  down  to 
Center  Street.  You  didn't  stop.  The  train  was  on 
the  track  and  you  turned  and  came  back 

A.     No,  I  didn't  go  back. 

Q.     You  didn't  stop?  [23] 

A.     No,  I  didn't  stop  because  I  saw  the  train. 

Q.  You  went  down  to  Ferry  Street,  saw  that  the 
freight  train  was  still  blocking  the  crossing,  then 
you  came  down  to — w^hat  is  the  name  of  that  street  ? 

A.  That  is  Howard  Street,  the  Howard  Street 
crossing. 

Q.  That  is  Howard  Street?  Then  did  you  con- 
tinue to  cross  Howard  Street  and  on  your  way  to 
work?  A.     That  is  right. 

Q.  Now  then,  the  train,  the  freight  train  that 
you  saw  was  on  the  west  track,  is  that  right? 

A.     That  is  right. 

Q.  So  that  we  may  understand  it,  let's  mark 
that  track  so  that  there  will  be  no  question  about  it. 

Q.  Do  you  want  the  witness  to  mark  it,  Mr. 
Phelps? 

Mr.  Phelps:  Yes,  if  you  will.  Will  you  step  to 
the  board  and  mark  that  passing  track  or  west  track 
where  the  freight  train  was  ? 

(The  witness  left  the  stand  and  went  to  the 
blackboard.) 

Mr.  Phelps:    You  have  got  a  "W.  T."  and  I  will 
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put  a  circle  around  there  and  mark  that ' '  H-1, ' '  and 
I  am  pointing  an  arrow  from  W.  T.  to  this  train. 
That  is  the  passenger  train,  is  that  correct  *? 

A.    Yes. 

Q.     That  is  the  track  the  freight  train  was  on  ? 

A.     Yes,  that  is  right.  [24] 

Mr.  Phelps:  I  have  indicated  that  by  "passing 
track."  All  right. 

(Witness  resumed  the  stand.) 

Q.  (By  Mr.  Phelps) :  As  you  went  down  there 
that  morning  that  was  the  only  train  you  saw  there, 
is  that  right?  A.     That's  right. 

Q.  You  didn't  see  any  other  train  at  all  that 
morning  ?  A.     Yes. 

Q.  Other  than  the  passenger  train  you  told  us 
about  five  miles  from  Redding? 

A.     That  is  right. 

Q.  I  understand  that,  but  I  am  now  referring 
to  the  time  when  you  were  going  in  and  around 
Anderson,  where  you  were  making  your  circuit  from 
home  down  to  Center  Street  and  North  Street  and 
back  to  Howard  and  across? 

A.     That  is  right. 

Q.  The  only  train  you  saw  during  that  time  was 
this  freight  train  there  on  the  siding  on  the  west 
track?  A.     That  is  right. 

Q.  Now,  did  you  make  any  observation  as  to 
how  long  that  train  was  ? 

A.  No,  I  wouldn't  say,  but  the  train  was  just 
about  across  the  Ferry  Street  crossing. 
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Q.  Just  about  across  the  Ferry  Street  crossing"? 
Which  way  across,  north  or  south?  [25] 

A.    It  would  be  on  the  south  side,  south  end. 

Q.  That  would  be  just  about  the  south,  towards 
Red  Blufe? 

A.  It  would  be  just  about  to  where  I  put  the 
"W.T." 

Q.  Let's  mark  that.  Well,  that  is  sufficiently 
clear,  I  think.  Just  where  you  have  marked  the 
*'W.T." 

A.  Yes,  there  were  two  cars  over  the  crossing 
there. 

Q.  Which  way  was  the  train  headed,  do  you 
know? 

A.     The  engine  was  headed  north. 

Q.  So  that  the  rear  of  the  train  was  at  the 
point  ' '  W.T. "  ?  A.     That  is  right. 

Q.     Caboose?  A.     Caboose  and  a  car. 

Q.  As  you  continued  on  you  didn't  have  occasion 
to  note  anything  in  regard  to  the  length  of  the 
train  ?  A.     No,  I  never  paid  any  attention. 

Q.     You  were  using  your  defroster? 

A.    Yes. 

Q.  It  was  cold  and  had  a  tendency  to  mist  up  on 
the  inside,  steam  up  ? 

A.     That  is  right,  steam  up. 

Q.    And  you  found  it  necessary  to  use  that? 

A.    Yes. 

Q.  And  you  did  use  it.  You  then  didn't  find 
it  necessary  to  wipe  your  windshield  with  your 
hand?  A.     That  is  right.  [26] 
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Q.    You  had  a  mechanical  device  to  do  that? 

A.    Yes. 

Q.  I  take  it  you  were  to  work  on  time  that 
morning?  A.     Yes,  sir. 

Q.  You  have  a  clear  recollection  of  this  passen- 
ger train  about  five  miles  south  of  Redding? 

A.    Yes. 

Q.     Do  you  remember  that  ?  A.    Yes. 

Q.     This  is  not  something  you  are  reconstructing  ? 

A.     No,  sir. 

Q.     You  are  sure  you  remember  that? 

A.  Because  I  usually  don't  meet  that  train  in 
the  morning. 

Q.  I  am  just  trying  to  find  out  whether  you  have 
an  independent  recollection  of  that. 

A.     That  is  right. 

Q.  All  right,  now,  of  course  you  didn't  know 
anything  about  that  accident  until  later,  I  take  it, 
that  night  ?  A.     That  is  right. 

Q.  And  when  were  you  first  approached  by  any- 
one and  learned  you  were  going  to  testify  in  this 
case  ? 

A.  I  was  approached  by  Mr.  Wickfield.  He 
came  and  asked  me  for  my  testimony. 

Q.    About  how  long  after  the  accident? 

A.  I  would  say  about  two  or  three  days  after 
the  accident.  [27] 

Q.  All  right,  now,  there  is  just  one  more  thing, 
if  I  may.  Now,  Mr.  Hendrix,  of  these  three  tracks 
we  haven't  identified  this  center  track  or  the  track 
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here  for  trains  proceeding  north  and  south,  is  that 

correct?  A.     That  is  the  main  line. 

Q.  The  main  line?  That  is  the  one  where  the 
trains  come  through  on?  A.    Yes. 

Q.  The  other  one  you  have  already  said  is  a 
passing  track,  and  what  is  this  third  track  down 
here?  A.     That  is  another  siding. 

Q.  When  you  went  over  the  crossing — we  liave 
already  covered  this,  but  I  want  to  make  sure — 
you  didn't  see  any  other  train  other  than  the  train 
you  have  told  us  about  ?  A.     That  is  right. 

Q.  Were  there  other  cars  on  any  of  the  other 
tracks?  A.     Not  that  I  remember. 

Q.     I  show  you  a  photograph 

Mr.  Phelps:  I  ask  that  it  be  marked  as  defend- 
ant's exhibit  for  identification  next  in  order. 

(Photograph  was  thereupon  marked  Defend- 
ant's Exliibit  A  for  identification.) 

Mr.  Murman :  Probably  you  should  show  it  to  the 
witness  first  to  be  sure  it  is  a  photograph  in  the 
case. 

Mr.  Phelps :  I  am  sure  it  is,  but  I  want  it  iden- 
tified so  [28]  that  I  can  and  the  record  w^ill  be 
clear. 

Q.  (By  Mr.  Phelps)  :  I  show  you  a  photo- 
graph which  has  been  marked  by  the  clerk  defend- 
ant's exhibit  A  for  identification  and  ask  you  if 
you  can  identify  that  and  tell  us  what  it  is. 

A.     This  is  a  picture  of  Anderson  at  the  Howard 


Southern  Pacific  Company  47 

(Testimony  of  Tommy  A.  Hendrix.) 

Street  crossing,  the  Anderson  depot,  taken  straight 

down  the  tracks  at  the  south  end  of  Anderson. 

Q.  And  looking  in  the  direction  from  which  the 
locomotive — well,  you  don't  know  about  the  acci- 
dent. 

Mr.  Murman :     Looking  north. 

Mr.  Phelps:  Looking  in  the  direction  of  Red- 
ding? A.     That  is  right. 

Mr.  Murman:  For  the  purpose  of  the  record, 
that  would  be  looking  north,  generally  north,  is 
that  right,  Mr.  Phelps  ? 

Mr.  Phelps :  Yes.  I  think  we  can  agree  on  that, 
if  you  want  to. 

Mr.  Murman:  Yes.  We  have  been  using  north 
and  south. 

Mr.  Phelps :  I  think  we  should,  because  the  com- 
pass is  off  and  why  don't  we  just  say  "north  and 
south  generally"  here? 

Mr.  Murman:  That  is  what  I  outlined  in  my 
opening  statement,  generally  north  to  the  right, 
south  to  the  left,  west  to  the  top  and  east  to  the 
bottom. 

Mr.  Phelps:  Railroad  men  always  use  ''east  and 
west."  There  is  no  "north  and  south."  Everything 
from  San  [29]  Francisco  is  east  and  everything  to- 
ward San  Francisco  is  west,  so  that  when  railroad 
men  testify  there  may  be — they  may  use  that  des- 
ignation, but  it  isn't  a  geographical  designation,  but 
except  for  that  anyone  using  those  terms,  w^e  can 
agree  on  that,  if  the  court  please. 

Q.     (By  Mr.  Phelps)  :     Now,  this  is  looking  di- 
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rectly  down  the  track.     That  is  directly  down  the 

track,  the  main  line,  is  that  right? 

A.     That  is  right. 

Q.    You  can  identify  that  as  the  main  line'? 

A.    Yes. 

Q.  Does  this  show  substantially  the  conditions  at 
the  time  of  the  accident,  on  the  day  of  the  accident  ? 

Mr.  Murman:     In  the  daylight. 

A.    In  the  daylight,  of  course. 

Mr.  Phelps:  Certainly.  He  wasn't  there  at 
the  time  of  the  accident.  I  asked  him  on  the  day 
of  the  aaccident.  All  right,  we  will  offer  that  in 
evidence  as  defendant's  exhibit  next  in  order. 

Mr.  Murman:  I  have  no  objection  to  it  going 
into  evidence.  I  suppose  you  have  no  objection  to 
those  I  presented. 

Mr.  Phelps:     No. 

Mr.  Murman :  Might  as  well  put  them  all  in  evi- 
dence, then.  [30] 

The  Court:    Admitted. 

(Plaintiff's  Exhibit  3,  4  5  and  6,  and  De- 
fendant's Exhibit  A,  formerly  for  identification, 
were  admitted  into  evidence.) 

Mr.  Murman :  Possibly  at  this  time,  if  the  court 
please,  they  should  be  displayed  to  the  jury.  So 
far  I  haven't  shown  them  to  the  jury. 

Mr.  Phelps:  I  think  that  may  be  an  excellent 
idea  so  they  will  have  the  locale  right  now  at  the 
outset. 

The  Court :     Yery  well. 
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(Exhibits  were  handed  to  the  jury.) 

Mr.  Phelps :  Mr.  Hendrix,  while  we  have  the  pic- 
tures and  the  jury  is  looking  at  them  I  want  to 
show  you  one  more  picture  and  ask  you  if  you  can 
identify  that,  and  I  will  ask  the  clerk  to  mark  it  for 
identification  before  I  hand  it  to  you. 

(Photograph  referred   to  was   marked   De- 
fendant's Exhibit  B  for  identification.) 

Mr.  Phelps:  I  am  going  to  show  you  defend- 
ant's exhibit  B  for  identification 

May  I  approach  the  witness,  your  Honor? 

The  Court:    Yes. 

Q.  (By  Mr.  Phelps)  :  Mr.  Hendrix,  I  want  to 
show  you  that  picture  and  call  your  attention  that 
there  is  a  train  there  on  the  siding  and  another  train 
there.  Now^,  without  referring  to  [31]  those  be- 
cause the  location  of  those  are  not  what  I  am  con- 
cerned about,  what  does  that  show — can  you  tell  us 
whether  or  not  that  picture,  without  reference  to 
the  trains,  does  that  show  the  general  view  of  the 
scene  of  the  accident  and  a  view  down  the  tracks 
from  the  lead  track? 

A.    I  couldn't  say  because  I  never  seen  these. 

Q.     I  understand  that.  [31A] 

Q.  I  say,  on  the  day  of  the  accident  and  in  day- 
light, does  that  picture  show  the  view  down  the 
track  taken  at  or  near  the  lead  track  east  of  the 

main 

Mr.  Murman:     I  will  object  to  this,  if  the  court 
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please,  I  think  the  photograph  shows  the  physical 
situation  which  is  not  the  same  as  the  physical  situa- 
tion at  the  time  of  the  accident.  If  Mr.  Phelps 
wants  to  use  it  for  purposes  of  illustration,  if  that 
illustrates  generally  the  condition  in  that  area  on 
the  day  of  the  accident,  I  have  no  objection  to  that, 
but  to  say  that  is  a  photograph  of  the  condition  as 
it  existed  on  the  day  of  the  accident  is  not  a  correct 
statement,  as  far  as  I  can  see. 

Mr.  Phelps :     I  think  I  was  clear,  your  Honor. 

The  Court:  The  witness,  I  think,  knows  what 
you  mean. 

A.  This  picture,  you  could  see  if  you  pulled  up 
on  to  the  siding  on  the  track. 

Q.     (By  Mr.  Phelps)  :     And  looked  down? 

A.     On  the  side  but  not  opposite  the  stop  sign. 

Q.     I  didn't  ask  you  that. 

Mr.  Phelps:  I  will  ask  that  last  go  out,  if  your 
Honor  please,  as  not  responsive,  if  your  Honor 
please,  volunteer  statement. 

Mr.  Murman:  It  describes  the  picture,  if  the 
court  please.  Mr.  Phelps  was  asking 

The  Court:    We  will  strike  out  "opposite."  [32] 

Mr.  Phelps:  I  have  no  objection  what  he  says 
as  to  any  particular  place. 

Q.  So  that  we  are  perfectly  clear  then,  it  does 
show  the  view  north  down  the  track  from  a  point 
a  little  east  of  the  first  track  you  come  to  on 
Howard  Street"?  Look  at  the  picture  again  and 
tell  me  whether  you  think  it  does;  if  you  don't 
think  so — 
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A.  The  picture  shows  it  when  you  are  on  the 
siding  track  there  at  Anderson. 

Q.  You  don't  think  that  shows  it  just  a  little 
east  of  the  siding*? 

Mr.  Murman:     That  is  argumentative. 

Mr.  Phelps:     I  am  asking  it. 

Mr.  Murman:  He  told  you  what  it  shows  ac- 
cording to  his  understanding  of  it.  You  are  argu- 
ing with  him,  now. 

The  Witness:  But  it  shows  where  the — where, 
you  would  see  it  all  right  if  you  were  up  on  the 
siding. 

Q.  (By  Mr.  Phelps) :  All  right,  and  the  siding 
we  are  referring  to  is  the  east  siding,  not  the  west 
siding"?  A.     That's  right. 

Q.  I  ask  that  this  picture  be  introduced  in  evi- 
dence and  shown  to  the  jury. 

Mr.  Murman:  I  will  object  to  it  unless  for  the 
limited  purpose  of  illustration. 

Mr.  Phelps :  The  picture  is  for  the  purpose  [33] 
of  illustration,  if  your  Honor  please,  general  pur- 
pose of  illustration. 

The  Court :     I  will  admit  it. 

The  Clerk:    Defendant's  B  in  evidence. 

(Whereupon    photograph    referred    to    wa,s 
marked  Defendant's  Exhibit  B  in  evidence.) 

Mr.  Phelps:  And  I  might  state  so  there  is  no 
question,  if  your  Honor  please,  the  picture  I  have 
just  exhibited  does  show  two  trains.    It  is  no  rep- 
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resentation   that    that    was    the    condition   at   the 

time  of  the  accident. 

The  Court :     I  think  that  is  generally  understood. 

Mr.  Murman:     Yes,  I  think  so. 

The  Court:  In  other  words,  ladies  and  gentle- 
ment,  there  are  two  trains  in  this  picture  but  they 
are  to  be  considered  by  you  as  if  they  weren't 
there. 

Mr.  Murman:     You  want  to  display  that? 

Mr.  Phelps :    Yes,  if  I  may. 

Mr.  Phelps:  I  have  no  other  questions  of  this 
witness. 

Mr.  Murman:  Your  Honor,  do  you  have  any 
objection  to  my  asking  two  questions  while  the  jury 
is  looking  at  the  picture? 

Redirect  Examination 
By  Mr.  Murman: 

Q.  When  you  talk  about  plaintiff's  exhibit  No. 
3,  Mr.  Hendrix,  I  believe  you  told  Mr.  Phelps,  it 
was  about  w^here  you  would  stop,  as  to  w^hat  cross- 
ing would  that  be,  [34]  about  where  you  stop  ? 

Mr.  Phelps:  I  object  to  that,  as  incompetent,  ir- 
relevant and  immaterial,  calling  for  this  opinion 
and  conclusion  as  to  where  he  did  stop  doesn't  make 
any  difference. 

Mr.  Murman:  My  question  as  to  what  cross- 
ing  


Mr.  Phelps:  My  objection  is  the  form  of  the 
question,  including  about  where  one  Avould;  ask 
about  what  it  shows. 


Southern  Pacific  Company,  53 

(Testimony  of  Toinmy  A.  Hendrix.) 

The  Court:  Overrule  the  objection.  He  is  only 
asking  where  you  would  stop.  You  understand 
the  question? 

The  Witness:  Yes.  This  is  a  picture  that  you 
would  see  if  you  stopped  at  the  stop  sign  at  Ander- 
son and  Howard  Street  crossing. 

Q.  (By  Mr.  Murman)  :  That  is  the  crossing 
you  went  over  on  that  morning'? 

A.     Yes,  sir. 

Q.  By  the  way,  you  said  you  came  out  Howard 
Street  and  went  north  to — why  didn't  you  go  by 
way  of  Howard? 

A.  Because  the  North  Street  has  a  better  cross- 
ing and  has  a  better  signal,  and  you  have  a  better 
view. 

Mr.  Phelps:  I  will  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  ask  that  the  objection 
precede  the  answer  and  the  answer  go  out,  what 
this  witness  would  have  done. 

The  Court:     Overruled. 

Q.  (By  Mr.  Murman)  :  Now,  when  you  saw 
the  passenger  train,  [35]  as  you  went  north  to  Red- 
ding, was  it  still  dark  at  that  time  ?  A.    Yes. 

Q.    Was  it  still  misty?  A.    Yes. 

Mr.  Murman :     I  have  no  further  questions. 

Recross-Examination 

By  Mr.  Phelps: 

Q.  When  you  saw  the  passenger  train,  did  it 
have  its  headlight  on?  A.     Yes. 
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Q.  And  have  one  of  those  oscillating  headlights 
on  also?  A.    Not  that  I  remember. 

Q.  You  don't  remember  one  way  or  the  other; 
could  have,  could  it? 

A.     It  could  have  an  oscillating  light. 

Q.    As  well  as  the  regular  headlight? 

A.    Yes. 

Q.    And  they  were  burning? 

A.     The  headlight  was  burning. 

Mr.  Phelps:    No  further  questions. 

Redirect  Examination 
By  Mr.  Murman: 

Q.  The  only  thing  you  recall  seeing  was  a  head- 
light? A.     That  is  right. 

Mr.  Phelps:  I  object  to  that  as  leading,  if  your 
Honor  please.  [36] 

The  Court:    It  is  already  answered. 

Mr.  Murman :  I  have  no  further  questions.  May 
the  witness  be  excused,  your  Honor? 

Mr.  Phelps:     Certainly. 

The  Court:    All  right. 

Mr.  Murman :     Thank  you,  Mr.  Hendrix. 

(Witness  excused.) 
Mr.  Murman:    Call  Mr.  Hewes,  please. 


Southern  Pacific  Compawy  55 

RAYMOND  ARNOLD  HEWES 

called  as  a  witness  on  behalf  of  the  plaintiff,  sworn. 

The  Clerk:     Will  you  state  your  full  name  to 
the  court  and  jury,  please  *? 
A.     Raymond  Arnold  Hewes. 

Direct  Examination 
By  Mr.  Murman: 

Q.  Mr.  Hewes,  you  have  come  to  court  here  pur- 
suant to  a  subpoena  issued  by  the  plaintiff,  have 
you  ?  A.    Yes. 

Q.    Where  do  you  reside? 

A.    Redding,  California. 

Q.     How  long  have  you  lived  in  Redding? 

A.     Off  and  on  about  15  years. 

Q.     What  is  your  business  ? 

A.     I'm  a  farmer. 

Q.    And  have  you  always  been  a  farmer?  [37] 

A.  Well,  most  of  my  life ;  I  have  worked  in  lum- 
ber mills. 

Q.  That  is  up  around  the  vicinity  of  Redding, 
is  that  correct  ?  A.     Yes. 

Q.  Now,  did  you  know  Mr.  Shanahan  before  his 
death?  A.     No. 

Q.  Did  you  know  Mrs.  Shanahan  before  Mr. 
Shanahan 's  death? 

A.    I  have  just  heard  of  them,  that  is  all. 

Q.    You  didn't  know  them  personally? 

A.    No. 

Q.  You  remember  an  accident  occurred  at  Ander- 
son about  a  year  ago?  A.     Yes. 
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Q.    Do  you  remember  the  date  ? 

A.     It  was  December  27. 

Q.  That  was  the  first  working  day  after  Christ- 
mas, was  it  ?  A.     I  believe  it  was. 

Q.  Now,  on  that  day  where  did  you  live  in  rela- 
tion to  Anderson  1 

A.  On  that  day  I  was  living  about  6  miles  east 
of  Redding. 

Q.     East  of  Redding? 

A.     East  of  Redding,  yes. 

Q.    And  was  that  out  on  the  farm? 

A.     Yes. 

Q.  Did  you  have  occasion  to  go  into  Anderson 
that  morning?  A.    Yes,  I  was  going  to  work. 

Q.    Where  were  you  working  on  that  occasion? 

A.  Down  at  Anderson,  about  3  miles  east  of 
Anderson,  the  Arrowhead  Lumber  Company. 

Q.  About  what  time  of  the  morning  did  you  get 
up  on  the  day  we  have  been  talking  about? 

A.     I  got  up  about  7 :30. 

Q.     That  was  daylight  saving  time? 

A.    Yes. 

Q.    or  standard  time? 

A.     Daylight  saving  time. 

Q.  Ordinarily  be  an  hour — was  it  dark  at  the 
time  you  got  up?  A.    Yes. 

Q.  What  time  after  you  got  up  did  you  leave 
home  ?  A.     Left  home  about  8 :15. 

Q.     8:15?  A.     To  go  to  work,  yes. 

Q.     You  are  sure  it  was  after  8:00? 

A.     I  usually  leave  about  8 :15  to  go  to  work. 
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Q.  Did  you  leave  by  yourself,  or  were  you  with 
somebody  ? 

A.     No,  my  brother-in-law  was  with  me. 

Q.     What  is  his  namef  A.     John  DeRosa. 

Q.     Did  you  go  in  an  automobile? 

A.     Yes,  my  automobile. 

Q.  And  where  did  you  go ;  did  you  go  to  Ander- 
son? [39] 

A.     Went  directly  to  Anderson  to  the  job. 

Q.  Did  you,  in  going  to  the  Arrow  Mill  Com- 
pany,  I  think  you   said A.     Arrowhead. 

Q.  Arrowhead,  did  you  have  to  cross  the  railroad 
tracks  ?  A.     Yes. 

Q.  And  where  did  you  intend  to  cross  the  rail- 
road tracks? 

A.    Well,  usually  cross  at  the  north  crossing. 

Q.    In  Anderson  ?  A.    In  Anderson,  yes. 

Q.  Did  you  go  to  the  north  crossing  that  morn- 
ing? 

A.  Yes,  it  was  right  on  our  way,  goes  right 
straight  out  to  the  highway. 

Q.  Now,  when  you  got  to  the  north  crossing, 
tell  us  what,  if  anything,  you  saw  there? 

A.  Well,  when  I  reached  the  north  crossing,  why, 
there  was  a  light  shining  on  the  track,  and  seen  a 
freight  train  cross  the  track. 

Q.    Was  it  dark  at  that  time  ?  A.    Yes. 

Q.    And  how  was  the  weather? 

A.     It  was — well,  I  guess  it  was  misty,  or  fog. 

Q.    Did  you  use  your  windshield  wiper? 

A.    Yes,  all  the  way  down. 
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Q.     Had  your  lights  on  on  the  car?  [40] 

A.    Yes. 

Q.  You  saw  the  freight  train  with  your  lights, 
is  that  right?  A.    Yes. 

Q.     Then  what  did  you  do? 

A.  Well,  couldn't  get  across.  I  went  down  on 
to  Center  Street,  the  next  crossing  seen  it  was 
blocked. 

Q.  The  next  crossing.  What  would  be  the  next 
crossing,  south  of  the  north  crossing  ?  A.    Yes. 

Q.     What  did  you  see  ? 

A.  It  was  blocked,  the  cars — and  there  was  a 
boxcar  on  the  crossing  and  so  I  had  to  go  on  down. 

Q.     Could  you  see  the  boxcar  yourself? 

A.    Yes. 

Q.  How  was  it  lighted;  you  said  it  was  dark, 
didn't  you? 

A.    Yes.    The  lights  from  this  side  of  the  street. 

Q.    You  mean  on  the  east  side? 

A.  East  side  of  the  street  and  lights  you  could 
see — ^you  could  see  the  outline. 

Q.     You  could  see  the  outline  of  it? 

A.    Yes,  sir. 

Q.     Then  what  did  you  do  ? 

A.  Well,  we  went  on  down  to  the  Howard  Street 
crossing. 

Q.  Now,  before  you  got  to  the  Howard  Street 
crossing,  did  anything  happen  in  connection  with 
your  driving?  [41] 

A.     Only  thing,  a  car  pulled  out  in  front  of  us. 

Q.    A  car  pulled  out  in  front  of  you? 
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A.    Yes. 

Q.    Where  did  the  car  come  from? 

A.     Out  of  Howard  Street  crossing. 

Q.    What  kind  of  a  car  was  it? 

A.     It  was  coupe. 

Q.  When  you  say  "coupe,"  you  mean  a  two-door 
type  body  ?  A.     Two-door  sedan,  yes. 

Q.     Will  you  come  down  here  ? 

(Witness  went  to  blackboard.) 

Q.  Will  you  mark  on  the  map — by  the  way,  you 
understand  this  map?  This  is  generally  north  to 
the  right,  generally  south  to  the  left,  west  to  the  top 
and  east  to  the  bottom  and  has  been  marked  already. 
North  and  Howard,  the  depot,  and  this  that  I  am 
pointing  to  now,  the  three  parallel  lines,  six  parallel 
lines,  represents  the  railroad  tracks.  Do  you  under- 
stand that?  A.    Yes. 

Q.  Now,  will  you  mark  about  where  you  first 
noticed  this  coupe  you  mentioned? 

A.  Well,  I  believe  it  was  right  about  in  here 
(indicating) . 

Q.  Put  a  mark  there,  will  you  ?  The  witness  has 
placed  an  X — I  will  darken  it  a  bit,  and  with  your 
permission  I  will  draw  a  line  to  the  margin  and 
mark  it — what  shall  we  use  up  here — [42]  guess 
we  will  have  to  use  this  letter,  a  different  letter 

Mr.  Phelps:    What  is  your  first  name? 

The  Witness:     Raymond. 

Mr.  Phelps:     Make  it  R.H. 

Mr.  Murman:    R.H. — 1. 
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Q.  Now,  Mr.  Hewes,  where  was  your  car  when 
you  saw  this  coupe  at  R.H. — 1  ? 

A.     I  believe  right  about  in  here    (indicating). 

Q.  Will  you  mark  that,  please?  The  second  X, 
if  the  court  please,  we  will  call  R.H. — 2. 

Now,  what  happened,  Mr.  Hewes,  after  you  saw 
this  coupe  in  front  of  your  car?  I  understood  you 
to  say  you  were  going  south  ?  A.     That 's  right. 

Q.     Was  the  coupe  going  south  also? 

A.    Yes,  sir. 

Q.  What  happened  after  you  saw  the  coupe  in 
front? 

A.  Well,  I  pulled  up  behind  him  and  he  started 
to  go  up  to  the  tracks,  to  the  crossing  there. 

Q.  Have  any  idea  about  what  speed  he  was 
going? 

A.  No,  he  wasn't  going  fast,  he  was  almost  to 
the  crossing. 

Q.  I  see.  Speak  up  loud  enough  so  the  reporter 
can  hear  you. 

You  say  you  pulled  up  behind  him  and  went  up  to 
the  crossing?  A.     That's  right.  [43] 

Q.     Did  he  stop  at  the  crossing?  A.     Yes. 

Q.  Will  you  mark  about  where  you  remember 
him  stopping,  having  in  mind  that  these  two  par- 
allel lines  are  supposed  to  represent  the  outlines  of 
the  crossing.  A.     Right  about  in  here,  about. 

Q.  All  right,  right  about  there  (indicating).  You 
placed  another  "X"  at  the  point  where  the  black 
line  intersects  the  parallel  lines  of  the  crossing,  is 
that  right?    We  will  mark  that  R.H.— 3. 
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Now,  where  did  your  car  go — where  did  you  stop 
your  car,  did  you  stop  your  car? 

A.     Yes,  right  behind  his  car. 

Q.     Put  a  mark  where  you  stopped  your  car. 

A.     Right  about  here  (indicating). 

Q.  That  is  R.H.=4.  You  stopped  a  little  bit 
north  of  the  track,  is  that  correct?  A.     Yes. 

Q.     But  you  headed  toward  the  rear  of  his  car? 

A.     That's  right,  right  behind  him. 

Q.  Now,  did  you  observe  the  driver  of  the  coupe 
doing  anything  at  that  point? 

A.  Well,  at  that  time  when  we  stopped,  as  I 
pulled  up  and  stopped,  I  started  wiping  my  wind- 
shield and  could  see  he  was  doing  the  same.  [44] 

Q.     Through  his  back  mirror? 

A.     Through  the  back  window,  that's  right. 

Q.     It  was  cold  that  morning? 

A.     The  windows  was  fogged  up. 

Q.  You  wiped  off  your  windshield,  and  you 
looked  through  his  rear  window  and  saw  him  wiping 
his  ?  A.     Yes. 

Q.  What  happened  then  ?  Before  I  ask  you  that, 
about  how  long  were  you,  were  you  and  he  stopped 
at  that  point,  do  you  know  ? 

A.     I  don't  remember  exactly  how  long. 

Q.  What  is  your  best  recollection  and  best  judg- 
ment? 

A.  Maybe  a  minute,  minute  and  a  half,  some- 
thing like  that. 

Q.     Then  what  happened  ? 

A.    We  just  were  going  up  on  the  track. 
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Q.     He  started  going  across  the  track? 

A.     Started  crossing  the  crossing,  yes. 

Q.     Did  he  go  across  rapidly? 

A.     No,  just  moved  along  slow. 

Q.    And  what  did  you  do? 

A.     I  just  pulled  up  just  about  where  he  stopped. 

Q.  In  other  words,  you  moved  your  positions 
from  R.H.=4  to  R.H.=3?  A.    Just  about. 

Q.  At  that  time,  and  did  you  have  occasion  to 
look  across  the  crossing  to  the  other  side  of  the 
street?  [45] 

A.  I  wasn't  very  interested.  I  pulled  up  to  this 
stop  sign  and  stopped. 

Q.     There  is  a  stop  sign  there,  is  there? 

A.    Yes. 

Q.     Place  about  where  you  recall  the  stop  sign. 

A.     It  would  be — I  don't  remember  exactly  where. 

Q.    Your  best  recollection. 

A.  I  would  say  right  in  here,  somewhere ;  I  think 
it  is  about  right  here  (indicating). 

Q.  We  will  call  that  R.H.=5 ;  that  was  the  stop 
sign  ?  A.    Yes. 

Q.  You  pulled  up  and  stopped  where  he  had 
"been,  is  that  right?  A.    Yes. 

Q.     He  was  in  turn  going  across  the  crossing? 

A.    Yes. 

Q.  Now,  at  that  time,  had  you  heard  any  whistles 
blowing,  or  any  noise  of  any  kind? 

A.    No,  not  that  I  recall,  I  never  heard 

Q.     Did  you  hear  any  bells?  A.    No. 

Q.    Heard  nothing? 
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A.     I  didn't  hear  a  thing. 

Q.  Did  you  see  anything  on  the  other  side  of 
the  crossing  at  all?  A.     No,  not  at  all.  [46] 

Q.     See  any  lights  on  the  other  side? 

A.  Only  lights  was  across  the  street,  you  could 
see. 

Q.    Across  the  street,  across  Center  Street? 

A.     Center  Street. 

Q.  Where,  will  you  give  us  just  generally,  point- 
ing without  marking? 

A.  Right  about  in  here,  right  where  the  High 
Tower  station  was. 

Q.  The  High  Tower  station;  is  that  a  service 
station?  A.    A  service  station. 

Q.  A  service  station  in  this  general  area  across 
on  the  other  side  of  the  crossing?  A.    Yes. 

Q.     Those  the  only  lights  that  you  could  see? 

A.     Only  lights  I  noticed  when  I  pulled  up  there. 

Q.  Now,  had  you  gone  across  the  Howard  Street 
crossing  before? 

A.    Well,  I  went  across  there  several  times. 

Q.  You  know  anything  about  whether  there  were 
any  crossing  signals  there? 

A.     There  was  one  there. 

Q.  One  there.  Can  you  mark  about  where  that 
crossing  signal  was?  We  are  speaking  now  of  the 
time,  of  course,  of  the  accident. 

A.     I  don't  know  exactly  where  it  is  in  here. 

Q.    About. 

A.     It  is  pretty  close  in  here.  [47] 

Q.     All  right,  about  in  there.     You  marked  an- 
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other  X,  and  we  will  call  that  R.H.=6.    Have  you 

ever  seen  that  signal  in  the  daylight  *?  A.    Yes. 

Q.     What  kind  of  a  signal  is  it? 

A.    It  is  a  wig-wag  signal. 

Q.  A  wig- wag  signal.  Did  you  ever  see  it  in 
operation?  A.    Yes,  I  have  seen  it. 

Q.    What  does  it  do  when  it  operates? 

A.  It  goes  back  and  forth,  and  the  red  light 
is  supposed  to  shine. 

Q.     Is  the  red  light  supposed  to  shine? 

A.    And  a  bell  rings. 

Q.  This  morning,  as  you  stopped  here  at  E.II.= 
3,  you  didn't  see  any  red  light 

Mr.  Phelps:  I  object  to  that  as  leading  and  sug- 
gestive. 

Mr.  Murman:  Already  testified  he  saw  nothing 
but  the  lights. 

The  Court:  It  was  leading,  you  had  better  re- 
frame  the  question. 

Q.  (By  Mr.  Murman)  :  As  you  stopped  here 
at  R.H.=3,  what,  if  anything,  did  you  see  in  the 
general  direction  of  R.II.=6  where  you  placed  that? 

A.  Never  seen  anything  except  the  lights  across 
the  street. 

Q.  Never  saw  anything  except  the  lights  across 
the  street?  [48]  A.     No,  sir. 

Q.     But  you  were  looking  in  that  direction? 

A.     Yes,  had  to  to  cross. 

Q.  Now,  as  you  stopped  here  at  R.H.=3,  did 
you  see — did  you  watch  the  coupe  go  across  the 
tracks?  A.    Yes. 
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Q.     What  happened? 

A.  Well,  he  got  about  midway  of  the  main  track, 
that  is  where  the  train  hit  the  back  and  was  right 
about  the  middle  of  the  track,  that  is  here. 

Q.    Back  end  of  what?  A.    Of  the  coupe. 

Q.    Was  it  the  middle  of  the  main  tracks? 

A.    Yes. 

Q.  That  was  where  it  hit  him,  is  that  what  you 
said?  A.     That's  right. 

Q.  Where  did  you  first  see  the  train  as  you  were 
stopped  here  at  R.H. 

A.  Sitting  right  about  where  Shanahan  was. 
All  I  seen  was  just  the  lights. 

Q.    All  you  saw  was  the  lights? 

A.     That  is  all  I  seen. 

Q.  Did  you  see  the  lights  at  any  time  before 
you  got  to  this  point  where  you  stopped? 

A.     No.  [49] 

Q.     That  is  R.R.— 3?  A.     No. 

Q.     Never  saw  a  light  before  that  point? 

A.     No. 

Q.     Did  you  hear  a  whistle  at  any  time? 

A.     No,  I  didn't. 

Q.  Now,  when  you  saw  the  light,  did  you  look 
at  the  direction  of  the  light? 

A.     Yes,  just  glanced,  that  is  all  I  had  time  for. 

Q.  About  how  much  time  elapsed  between  the 
time  you  saw  the  light  and  the  time  that  the  collision 
occurred  ? 

A.  About  a  second  or  two;  I  don't  know  how 
long  it  was. 
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Q.     Just — you  said  a  second  or  two'? 

A.     About  that,  I  guess,  as  I  can  recollect. 

Q.    A  short  interval  of  time  ?  A.     Yes. 

Q.     What  happened  after  the  train  hit  the  coupe  ? 

A.  After  it  hit  the  coupe  and  passed  through, 
we  pulled  across  the  crossing. 

Q.     The  train  completely  cleared  the  crossing? 

A.     Yes,  sir. 

Q.  Did  you  see  what  happened  to  the  coupe  after 
it  hit  it? 

A.     I  seen  it  hit  it  and  that  was  all. 

Q.  Did  you  notice  the  speed  of  the  train  as  it 
went  across  the  crossing?  [50] 

A.  Well,  I  would  say  it  was  going  about  60 — 65, 
somewhere. 

Q.  You  have  driven  an  automobile  for  a  long 
time,  have  you?  A.     Yes. 

Q.  Based  on  your  experience  as  a  driver,  you 
judge  the  train  was  going  60  to  65? 

A.     Yes,  about  that. 

Q.    All  right,  you  go  back  and  sit  down. 

Now,  when  the  train  hit  the  coupe 

The  Court :  I  think  we  will  take  a  recess.  Ladies 
and  gentlemen  of  the  jury,  bear  in  mind  the  admo- 
nition I  have  heretofore  given  you. 

(Short  recess.) 

Q.  (By  Mr.  Murman)  :  Mr.  Hewes,  as  you  saw 
the  coupe  go  across  the  crossing  in  front  of  you, 
what,  if  anything,  did  you  notice  about  the  rear  of 
the  automobile? 
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A.     The  only  thing,  the  tail  lights  were  burning. 

Q.     You  say  the  tail  light  was  burning  ? 

A.    Yes. 

Q.  Now,  at  the  time  the  collision  occurred,  did 
you  still  have  your  headlights  on?  A.     Yes. 

Q.  And  you  still  had  your  windshied  wiper 
going?  A.     That's  right. 

Q.  And  after  the  collision  occurred,  did  you  con- 
tinue on  across  the  crossing  from  the  division 
R.H. — 3  where  you  were  [51]  stopped? 

A.    Yes. 

Q.     And  where  did  you  stop  the  car? 

A.  Stopped  just  on  the  other  side  of  the  cross- 
ing. 

Q.     Did  you  get  out  of  the  car? 

A.     Yes,  we  both  got  out. 

Q.     Where  did  you  go? 

A.  Went  over  to  see  what  we  could  do,  see  if  he 
was  alive  or  not. 

Q.     Did  you  know  it  was  Mr.  Shanahan  ? 

A.    Not  at  the  time. 

Q.     Did  you  later  learn  it  was  his  name? 

A.     Through  papers  we  picked  up. 

Q.    Did  you  go  down  and  see  the  body? 

A.    Yes. 

Q.  And  have  you  any  idea  about  how  far  from 
the  crossing  the  body  was  when  you  saw  it? 

A.    I  believe  about  120  feet. 

Q.  120  feet — keep  your  voice  up  a  little — and  on 
which  side  of  the  main  track  was  it,  to  the  west  or 
the  east?  A.     The  west  side. 

Q.    And  where  was  the  coupe? 
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A.  It  was  on  the  west  side,  too,  about  20-30  feet 
from  the  body. 

Q.    20  to  30  feet  from  the  body?  [52] 

A.     That's  right. 

Q.    Did  you  go  over  and  look  at  it? 

A.    Yes. 

Q.  I  believe  you  said  Mr.  DeRosa  was  with  you 
in  the  automobile?  A.    Yes. 

Q.  Did  he  go  with  you  to  look  at  the  body  and 
the  automobile?  A.     Yes. 

Q.  I  show  you  what  purports  to  be  a  photograph 
of  the  damaged  automobile,  and  ask  you  to  tell  me 
whether  or  not  you  have  seen  that  automobile,  if 
that  is  a  picture  of  it,  before? 

A.     I  believe  it  is;  it  looks  just  about  the  same. 

Q.    About  the  same  as  what? 

A.     Same  as  it  was  when  I  first  seen  it. 

Q.     Same  as  what  was?  A.     The  coupe. 

Q.    The  coupe?  A.    Yes. 

Q.  All  right.  When  you  first  saw  it  at  140  or  150 
feet,  20  or  30  feet  beyond  the  body,  it  was  in  that 
condition,  was  it?  A.     That's  right. 

Mr.  Murman:  At  this  time,  if  the  court  please, 
we  will  ask  that  the  picture  be  admitted  as  Plain- 
tiff's exhibit  next  in  order,  in  evidence. 

Mr.  Phelps:     No  objection. 

The  Clerk:     Plaintiff's  exhibit  7  in  evidence.  [53] 

(Whereupon  photograph  of  car,  referred  to 
above,  was  admitted  in  evidence  and  marked 
Plaintiff's  Exhibit  No.  7.) 


Southern  Pacific  Company  69 

(Testimony  of  Raymond  Arnold  Hewes.) 

Q.  Now,  do  you  have  any  recollection,  Mr. 
Hewes,  at  about  what  time  the  actual  collision  oc- 
curred ? 

A.     Either  around  7:40,  7:45. 

Q.  7:40  or  7:45.  After  you  saw  the  automobile, 
did  you  continue  on  to  your  work? 

A.  Yes,  we  went  back  to  the  car  and  continued 
to  work. 

Mr.  Murman:  At  this  time,  may  I  display  plain- 
ti:ff's  exhibit  7  to  the  jury? 

(Handing  exhibit  7  to  the  jury.) 

Q.  Now,  Mr.  Hewes,  there  is  already  in  evidence 
plaintiff's  exhibit  3.  Can  you  tell  me  what  that  is 
a  picture  of? 

A.  It  is  a  picture  about  where  the  car  was,  over 
here  (indicating). 

Q.     What  car?  A.     Shanahan's  car. 

Q.     At  what  time? 

A.  I  don't  know.  This  looks  like  it  was  taken 
in  the  daytime. 

Q.  But  you  said  a  picture  about  where  the  Shan- 
ahan  car  was?  A.     Yes. 

Q.  At  what  time — you  made  several  marks  on 
the  map. 

A.  About  the  time  I  pulled  behind  him,  which 
was  about  7:30,  something  like  that. 

Q.  You  mean  when  you  pulled  up  behind  him  at 
the  crossing?  [54]  A.     Yes. 

Q.  You  say  that  is  a  picture  showing  about 
where  he  was,  is  that  correct? 
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A.     About  where  lie  was,  or  a  little  farther  south. 

Mr.  Phelps:     May  I  see  it? 

Mr.  Murman:     That  is  plaintiff's  exhibit  3. 

Mr.  Phelps :  I  didn  't  know  which  one  it  was.  The 
objection  I  have,  if  your  Honor  please,  I  thought 
the  question  was  as  to  where  it  was  on  the  picture, 
but  as  to  whether  or  not  it  was  the  view  from  where 
he  was  I  would  object  as  calling  for  a  conclusion,  as 
to  the  ^dew  the  driver  had  at  any  particular  point, 
that  does  call — I  think  that  would  be  a  conclusion. 

Mr.  Murman:  Let  me  ask  another  question,  Mr. 
Hewes, 

Mr.  Phelps:     I  ask  that  go  out  then. 

The  Court :     WiU  you  read  the  last  answer  *? 

(Last  answer  read  by  the  reporter.) 

The  Witness :     That  would  be  north. 

The  Court:  Well,  I  will  let  the  answer  go  out. 
Reframe  the  question. 

Q.  (By  Mr.  Murman)  :  Mr.  Hewes,  was  it  your 
testimony  that  you  stopped  at  the  point  you  marked 
as  R.H.-3  when  you  first  saw  the  Shanahan  car 
stop? 

A.  Yes.  No,  where  I  first  seen  him  stop,  when 
I  stopped  right  behind  him,  and  then [55] 

Q.  Didn't  you  say  you  pulled  up  to  where  he 
had  been  stopped?  A.     Yes. 

Q.    And  you  stopped  there  yourself? 

A.     That's  right. 

Q.  Now,  calling  to  your  attention  to  that  photo- 
graph, what  is  that  a  picture  of? 
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A.  Be  just  about  what  you  could  see  from  this 
point. 

Q.     Where  you  had  stopped  yourself  ? 

A.    Yes. 

Q.  After  Mr.  Shanahan  pulled  forward  and  you 
had  pulled  up  to  where  he  was,  is  that  right? 

A.     That's  right. 

Q.  Now,  in  plaintiff's  exhibit  5,  there  is  shown 
on  the  left-hand  side  of  the  photograph  what  looks 
like  a  wig-wag  signal.  Is  that  the  wig-wag  signal 
to  which  you  have  been  referring? 

A.    Yes,  it  is. 

Q.  That  is  the  same  signal  that  you  marked  up 
here  at  R.H.-6,  is  that  correct?  A.     Yes. 

Q.  Mr.  Hewes,  did  you  see  any  flagman  at  that 
crossing  at  the  time  that  you  stopped  at  R.H.-3,  or 
at  any  other  place?  A.     No. 

Mr.  Phelps:  I  will  object,  incompetent,  irrele- 
vant and  immaterial ;  outside  the  issues  of  the  case. 

The  Court:     Because  of  what?  [56] 

Mr.  PheljDS:  Outside  the  issues  of  the  case,  no 
claim  there  should  be  any  flagman  here  that  I  have 
heard  yet. 

The  Court :  I  will  overrule  it.  It  must  be  appar- 
ent to  you. 

Q.  (By  Mr.  Murman) :  Did  you  answer  the 
question  ? 

A.     I  did;  I  said  no,  there  was  no  flagman  there. 

Mr.  Murman:     You  may  cross-examine. 
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Cross-Examination 
By  Mr.  Phelps: 

Q.  Now,  Mr.  Hewes,  as  a  matter  of  fact  the  day 
was  just  about  breaking,  was  it  not,  at  the  time  of 
the  accident ;  daybreak  ? 

A.    Well,  it  would  be,  yes. 

Q.     So  it  was  not  dark  in  the  sense 

A.     It  was  'Still  dark — it  wasn't  plumb  dark,  no. 

Q.  Dawn  had  started  to  break  some  little  tim^ 
before  that? 

A.  I  don't  know  about  the  dawn,  it  was  misty, 
so  it  was  still  fairly  dark. 

Q.  Well,  you  are  talking  about  two  different; 
things.  I  am  trying  to  find  out  what  the  condition 
was  with  respect  to  daylight,  night,  twilight  or 
dawn.  A.    Well,  I  guess  it  would  be  dawn. 

Q.     It  would  be  dawn'?  A.    Yes. 

Q.    In  other  words,  it  wasn't  the  black  of  night? 

A.     No.  [57] 

Q.  All  right.  And  you  have  that  intermediate 
stage  between  the  darkness  and  when  the  sun  rises ; 
it  was  some  time  in  there  ?  A.     Yes. 

Q.  Now,  some  time  during  that  25  or  so  minutes 
of  dawn,  is  that  right  ? 

A.     That  is  right,  about  right. 

Q.  And  do  you  know  approximately  or  do  you 
know  when  the  sun  rose  that  day? 

A.     No,  I  don't  know  exactly. 

Q.  All  right.  So  that  you  could  then  see  objects 
without  the  aid  of  your  headlights? 
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A.     Well,  you  could  see  it,  yes,  if  fairly  close. 
Q.     You  could  see  the  station  without  your  head- 
lights'? A.     Yes,  drove  right  by  it. 

Q.  And  you  could  see  the  freight  cars  on  the 
other  crossing  without  your  headlights,  couldn't 
you  ?  A.     Yes. 

Q.  Didn't  need  your  headlights  for  that,  you 
could  see  the  stop  sign  without  your  headlights? 

A.     No — well,  yes. 

Q.     The  arterial  stop  sign? 

A.     Stopped  right  by  it. 

Q.  And  you  could  see  other  objects  in  and  around 
there  without  your  headlights?  A.     Yes.  [58] 

Q.  Did  you  say  it  was  misty;  was  that  a  low- 
hanging  mist,  or  a  high  mist? 

A.     That  I  w^ouldn't  know.     It  was  just  misty. 

Q.     Just  a  little  misty?  A.     Yes. 

Mr.  Murman:    Not  a  little  misty,  he  said  misty. 

Mr.  Phelps:  I  am  cross-examining,  if  he  wants 
to  correct  me  he  can,  rather  than  you,  Mr.  Murman. 
If  he  wants  to  say  not  a  little  misty,  then  it  should 
come  from  him,  not  from  you. 

Q.  Now,  Mr.  Hewes,  talking  about  this  mist,  as  a 
matter  of  fact  it  was  a  little  overcast,  wasn't  it? 

A.    I  guess  you  would  call  it  overcast. 

Q.     It  had  rained  the  night  before? 

A.    I  don't  recall  whether  it  rained  or  not. 

Q.  Rained  rather  heavy  the  night  before,  didn't 
it?  A.     I  don't  know. 

Q.    Were  the  streets  a  little  bit  wet  from  rain? 
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A.  I  don't  know  whether  it  was  from  rain  or 
misf? 

Q.  So  as  a  matter  of  fact,  you  don't  know  then 
whether  this  mist  was  of  sufficient  quantity  to  cause 
dampness  to  the  streets,  do  you? 

A.     It  could  have. 

Q.  It  could  have  or  could  not  have;  you  don't 
know? 

A.  It  was  thick  enough,  it  could  have;  it  was 
coming  down  pretty  heavy.  [59] 

Q.  On  the  other  hand,  it  could  have  been  from 
the  rain?  A.     Could  have,  if  it  rained. 

Q.  Now,  as  you  were  driving  along,  you  say  you 
used  your  windshield  wiper,  is  that  right? 

A.     That  is  right. 

Q.     Did  you  use  it  all  the  time,  or  just  off  and  on? 

A.    All  the  way  down  to  the  job. 

Q.    All  the  way  down  to  the  job? 

A.     That  is  right. 

Q.     Even  after  this  accident? 

A.     That  is  right. 

Q.  Could  you  see  the  High  Tower  service  station 
across  the  way?  A.    Yes. 

Q.  Could  you  see  the  other  buildings  across 
on  99? 

A.     I  could  see  the  outlines  of  them. 

Q.  Yes,  you  could  see  the  outlines  of  the  other 
buildings  across  the  highway  over  here  in  this  area 
on  the  map? 

A.     Well,  no,  not  over  here;  you  could  see  over 
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here  when  we  stopped.     Over  to  your  left,  right 

straight  across. 

Q.  Could  you  see  the  outlines  of  the  buildings 
without  reference  to  the  light  on  them? 

A.    Yes. 

Q.  Whatever  visibility  there  was,  it  was  that 
good? 

A.  Yes,  it  was  that  good,  because  that  High 
Tower  light  is  [60]  bright  on  that  side,  all  white 
lights. 

Q.  But  you  could  see  the  outline  of  the  buildings, 
I  am  getting  at,  not  just  the  light?  A.     Yes. 

Q.  And  when  you  looked,  I  take  it  that  you 
looked — well,  withdraw  that  a  moment.  When  you 
came  down  from  wherever  you  were  coming  from, 
which  street  did  you  approach  Center  Street.  Did 
you  come  down,  go  south  on  Center? 

A.     That  is  right. 

Q.     You  don't  live  in  the  town  of  Anderson? 

A.  No,  sir,  I  live  up  toward  Redding,  about  six 
miles  out. 

Q.  As  you  were  coming  south  on  Center  Street, 
then,  you  saw  this  car,  this  coupe,  coming  out  of 
Howard  Street?  A.     That  is  right. 

Q.  It  w^as  coming — it  had  come  out  of,  or  was 
going  west  on  Howard  Street? 

A.    Yes.    Going  west? 

Q.    Yes.  A.     Yes,  it  would  be  going  west. 

Q.  Coming  out  of  Howard  Street,  made  a  left- 
hand  turn  into  Center  Street,  is  that  right  ? 

A.     That  is  right. 
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Q.  And  turned  left,  to  your  left  and  on  Center 
it  had  to  turn  again  to  your  right  at  the  jog  of  the 
crossing  over  the  track? 

A.     That  is  right.  [61] 

Q.  Will  you  step  to  the  board,  please?  We  have 
simply  a  cross.  Will  you  indicate  to  us  the  position 
of  the  car  as  you  saw  it,  relative  position  of  the  car, 
by  drawing  a  rectangle.  I  have  this  in  mind — in 
other  words,  I  have  drawn  something  like  that 
(indicating)  rather  than  just  a  cross,  will  you 
please?  This  was  the  position  of  the  car  when  you 
first  saw  it  in  the  street? 

A.     This  is  the  car  right  here  (indicating). 

Q.  Have  you  drawn  a  red  rectangle  over  your 
cross  there  at  "R.H.-l."  Was  that  lengthwise  of 
that?    Which  way  would  that  be  headed? 

A.     This  way,  this  direction. 

Q.    You  indicate  which  way? 

A.  Going  this  way.  The  front  would  have  to 
be  this  way. 

Q.  You  have  drawn  a  line  out.  I  will  put  an 
arrow  on  it.  Is  that  all  right?  Does  that  indicate 
the  direction  of  it?  A.     Yes. 

Q.  Will  you  also  draw  a  rectangle  to  indicate 
the  position  of  the  car,  the  relative  position  and 
head  in  the  street  at  the  time  you  saw  it  come  to  a 
stop  and  that  you  came  to  a  stop? 

A.     Like  this  (indicating). 

Q.    Which  way  was  it  headed?  A.    Across. 

Mr.  Murman:  May  the  record  show  that  is 
R.H.-3? 

Mr.  Phelps:    I  was  just  about  to  do  that,  Mr. 
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Murman.  [62]     At  R.H.-3  he  has  drawn  another 
rectangle  to  indicate  the  car,  the  position  of  the 
car  as  it  was  stopped. 

Q.     Where  were  you  at  that  time? 

A.  That  is  where  I  first  seen  the  car.  I  was  right 
about  there  (indicating). 

Q.     Headed  south'?  A.     Yes. 

Mr.  Murman:     That  is  R.H.-l,  isn't  if? 

A.     Yes. 

Mr.  Phelps:     Yes. 

Q.  At  the  point,  where  did  you  come  to  a  stop 
behind  him  ? 

Mr.  Murman:  Pardon  me,  it  is  R.H.-2.  I  had 
the  wrong  numeral. 

Q.  (By  Mr.  Phelps) :  Will  you  describe  that 
rectangle  so  that  I  can  see  in  which  direction  your 
car  was  headed'?  A.     This  direction. 

Q.  Will  you  draw  an  arrow  from  that  line  to 
indicate  the  direction  in  which  the  car  was  headed"? 
That  is  a  rectangle  drawn  over  R.H.-4.  That  indi- 
cates the  position  of  the  car  when  you  stopped "? 

A.     The  front  of  it. 

Q.  Headed  diagonally  towards  the  Howard 
Street  crossing"?  A.     I  was  right  behind  him. 

Mr.  Murman :  Do  you  want  him  to  draw  a  good 
rectangle  ■? 

Mr.  Phelps:  I  think  we  can  understand  from 
the  arrow  [63]  which  way  it  is  going.  Will  you 
resume  the  stand? 

(The  witness  resumed  the  witness  stand.) 
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Q.  (By  Mr.  Phelps)  :  Now,  then  your  wind- 
shield was  steaming  up,  is  that  right? 

A.     That  is  right. 

Q.  That  was  from  the  weather"?  On  the  inside, 
I  am  talking  about  now. 

A.  It  was  warm  inside,  that  is  the  reason  it  was 
steamed  up. 

Q.  Your  breath,  and  so  forth,  got  on  the  wind- 
shield? A.     That  is  right. 

Q.  That  hasn't  got  anything  to  do  with  rain  or 
mist  on  the  outside  ?    That  was  inside  ? 

A.  It  was  the  dampness  and  coldness  on  the  out- 
side that  caused  it. 

Q.     What  kind  of  car  were  you  driving? 

A.     I  was  driving  a  1941  Pontiac. 

Q.    What?  A.     1941  Pontiac. 

Q.     Did  you  have  a  defroster? 

A.     Yes,  I  did. 

Q.     Did  you  use  it? 

A.     But  it  wasn't  working. 

Q.  As  you  came  to  a  stop  behind  him,  about, 
approximately  how  far  behind  his  car  were  you 
when  he  came  to  a  stop  and  you  came  to  a  stop 
behind  him  ?  [64] 

A.  Front  was  about  five  feet  from  his  car,  I 
guess. 

Q.  As  you  came  to  a  stop,  you  observed  him 
wipe  off  his  windshield,  is  that  right? 

A.     That  is  right. 

Q,     On  the  inside?    He  didn't  get  out? 
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A.     On  the  inside.    No,  he  didn't  get  out. 

Q.     Just  with  his  hand,  is  that  right? 

A.     That  is  right. 

Q.     Didn't  use  a  handkerchief  or  anything,  just 
wiped  it  off? 

A.     No,  just  his  hand  going  back  and  forth. 

Q.     Directly  in  front  of  him? 

A.     That  is  right. 

Q.     That  is  all  you  saw  him  doing  ? 

A.     That  is  all  I  saw  him  doing. 

Q.  You  didn't  see  him  do  anything  else,  then, 
than  what  you  have  just  told  me? 

A.     Not  that  I  recall. 

Q.  When  you  saw  him  do  that,  then  in  order  to 
see  it  you  had  wiped  yours  off,  too,  is  that  right? 

A.  No,  I  wiped  mine  off  first.  I  could  see  him 
wiping  his  off. 

Q.  Not  afterwards?  All  right.  So  then  you 
did  wipe  your  windshield,  and  he  continued  on 
forward,  started  on,  and  after  he  started  up  did 
he  again  come  to  a  stop  at  any  time  up  until  the 
collision?  [65]  A.     No. 

Q.  You  have  shaken  your  head.  The  reporter 
can't  get  that.  A.     No  stop  at  all. 

Q.  Did  he  after  starting  up,  did  he  ever  appear 
to  slow  down  at  any  time? 

A.  No,  just  seemed  to  keep  the  same  speed  and 
went  on  across  the  track. 

Q.    Did  he  appear  to  accelerate  ? 

A.     Speed  up? 
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Q.    Yes.  A.    No. 

Q.     At  any  time?  A.     No. 

Q.     After  having  started  up? 

A.  No,  just  went  on  up  across  the  tracks,  just 
about  the  same  speed. 

Q.  The  same  speed?  He  had  reached  a  speed 
which  was  constant  with  him? 

A.     Yes.     He  was  going  slow  across  the  tracks. 

Q.  My  question  is,  had  he  accelerated  up  or  still 
going  faster  or  had  he  reached  a  speed  which  was 
constant  with  him? 

A.  No,  just  kept  the  same  speed  he  started  out 
with. 

Q.  About  how  long  after  he  started  out  did  he 
reach  that  speed  which  was  constant  with  him  up 
to  the  point  of  the  accident,  and  how  far  did  he  go 
before  he  reached  that  speed?  [66] 

A.  I  don't  know.  Well,  he  just — ^he  was  going 
slow  all  the  time,  so  I  wouldn't  know  how  fast  he 
was  going.    I  wouldn't  know. 

Q.  Do  you  have  any  knowledge,  any  estimate  of 
his  speed?  A.     No. 

Q.    You  don't  know,  is  that  it? 

A.  I  just  pulled  up  where  he  was  and  stopped 
and  then  started  going  across  it. 

Q.  Now  then,  were  the  windows  in  your  car 
closed?    They  were,  weren't  they? 

A.     That  is  right. 

Q.  Where  you,  you  say,  couldn't  hear  the 
whistle? 

A.     That  is  right,  I  didn't  hear  the  whistle. 
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Q.  You  don't  mean  to  say  there  wasn't  a  whistle, 
a  whistle  sounded,  do  you? 

A.  No,  I  don't  mean  there  wasn't.  I  never  heard 
it. 

Q.     That  is  all  you  can  say?  A.    That  is  all. 

Q.  Whereas  you  say  you  didn't  hear  a  bell,  again 
you  don't  mean  to  testify  that  a  bell  was  not 
sounded  ?  A.     That  is  right. 

Q.    It  could  have  been  sounded? 

A.    It  could  have.   I  didn't  hear  it  at  all. 

Q.  Once  again,  whereas  you  say  you  didn't  see 
a  wig- wag  signal  working,  you  don't  mean  to  testify 
that  it  wasn't  [67]  working,  but  again  you  only 
did  not  see  it? 

A.  It  wasn't  working,  so  far  as  I  know,  because 
if  it  was  working  I  would  have  seen  it. 

Q.    Will  you  answer  my  question? 

Mr.  Murman:     That  is  an  answer. 

Mr.  Phelps :  May  I  go  on,  if  your  Honor  please  ? 
I  am  not  making  any  motion  to  strike. 

The  Court:     Proceed. 

Q.  (By  Mr.  Phelps) ;  Mt.  Hewes,  you  have 
testified  so  far  you  didn't  see  it  working,  isn't  that 
true?  A.     That  is  right. 

Q.    That  is  all  you  know  about  it? 

A.  That  is  right.  It  wasn't,  so  far  as  I  know, 
it  wasn't  working.  If  it  had  been  working  I  could 
have  seen  it  from  the  position  I  was. 

Mr.  Phelps :     I  will  ask  that  go  out,  as  not  respon- 

Mr.  Murman :     I  think  it  is  responsive, 
sive,  if  your  Honor  please. 
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Mr.  Phelps:  It  isn't  responsive  to  my  question, 
which  is  very  pointed  and  he  knows  perfectly  well 
it  is  pointed  and  he  is  not  answering  the  question. 

Mr.  Murman:  Mr.  Phelps  is  asking  this  witness 
to  speculate. 

Mr.  Phelps :  I  am  asking  him  what  he  saw,  that 
is  all  I  am  asking  him.  [68] 

The  Court :  I  think  he  answered  it.  He  said  he 
didn't  see  it. 

Mr.  Phelps:     That  is  what  I  am  getting  at. 

Q.  (By  Mr.  Phelps)  :  That  is  all  you  know  of 
it,  you  didn't  see  if? 

A.     I  didn't  see  it  working. 

Q.  So  far  as  your  frame  of  mind  was  concerned 
then  from  that,  you  don't  know  whether  it  was 
working  or  not,  isn't  that  true? 

Mr.  Murman:     That  is  argumentative. 

A.     It  wasn't  working,  so  far  as  I  know. 

The  Court :     I  think  I  will  let  the  answer  stand. 

Mr.  Murman:  I  didn't  hear  the  answer.  I  am 
sorry. 

The  Court:  The  answer  was,  it  wasn't  working 
so  far  as  he  knows. 

Mr.  Murman:     Yes,  your  Honor,  I  am  sorry. 

Q.  (By  Mr.  Phelps)  :  Is  that  the  best  answer 
you  can  give  to  my  question,  that  you  don't  know 
whether  it  was  working  or  not? 

A.  As  far  as  I  am  concerned,  it  was  not  working. 
If  it  was,  I  would  have  seen  it  going  back  and 
forth. 

Q.    All  right.    Now  then,  as  a  matter  of  fact — 
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withdraw  that  a  moment.    Let's  go  to  another  sub- 
ject here.      So  far  as  the  light   or  any  wig-wag 
signal,  covering  that  specifically,  you  say  you  didn't 
see  a  light  or  wig-wag  signal,  is  that  right? 

A.     That  is  right. 

Q.  I  will  ask  you  the  same  question  so  that  it 
will  be  [69]  perfectly  clear.  As  a  matter  of  fact, 
that  is  all  you  know,  you  didn't  see  it,  you  don't 
know  whether  it  was  working  or  not,  isn't  that 
right? 

A.  If  it  was  working  it  should  have  had  the  red 
light  on  it,  shouldn't  it? 

Q.  Answer  the  question.  So  far  as  you  know,  you 
don't  know  whether  the  light  was  on  or  whether  it 
was  working.  A.     It  was  not  working. 

Q.  You  didn't  see  it,  isn't  that  the  extent  of  your 
knowledge  ? 

A.     That  is  right,  I  didn't  see  it  on  there. 

Q.  Do  you  remember  when — is  your  memory 
any  better  now  about  this  accident  than  it  was  on 
the  day  after  the  accident? 

A.  I  don't  know  whether  it  would  be  or  not,  I 
guess. 

Q.  You  have  talked  to  Mr.  Murman,  have  you 
not,  since  coming  down  here? 

A.     That  is  right. 

Q.  And  you  have  talked  to  the  investigator  for 
the  United  States  Government,  Mr.  Wickfield,  who 
is  sitting  here,  correct?  A.     That  is  right. 

Q.    And  he  told  you  he  was  an  investigator  for 
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the  Government  for  their  interests  in  the  case? 

A.     I  guess  that  is  right,  yes. 

Q.    And  you  talked  to  him? 

A.     That  is  right. 

Q.     When  did  you  first  talk  to  him?  [70] 

A.     That  I  wouldn't  know. 

Q.     Several  days  after  the  accident,  wasn't  it? 

A.     Some  days,  I  guess. 

Q.     Three  or  four  days  after  the  accident? 

A.    I  don't  know  exactly. 

Q.  At  any  rate  it  was  some  time  after  December 
28,  the  day  after  the  accident,  wasn't  it? 

A.     December  27,  wasn't  it? 

Q.    The  accident  happened  on  the  27th. 

A.     27th,  yes. 

Q.     I  say  you  talked  to  Mr. — what's  his  name? 

Mr.  Murman:     Wickfield. 

Q.  (By  Mr.  Phelps) :  Wickfield,  several  days 
after  the  accident,  not  just  the  day  after? 

A.     Not  that  I  recall.   I  don't  remember. 

Q.  Do  you  remember  when  your  statement  was 
taken  and  you  were  asked  questions  by  a  representa- 
tive  

Mr.  Murman:     May  I  see  it? 

Mr.  Phelps :  Yes,  certainly,  but  I  am  asking  him 
some  preliminary  questions  first.  You  can  look  at  it 
if  you  wish  while  I  am  asking  these  preliminary 
questions. 

Q.  (By  Mr.  Phelps)  :  Do  you  remember  when 
your  statement  was  taken  by  a  representative  of  the 
Southern  Pacific  on  the  day  after  the  accident? 
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A.  I  can't  recall.  I  know  there  was  a  statement 
taken.  [71] 

Q.  When  that  statement  was  taken  you  were 
trying,  I  take  it,  to  truthfully  and  accurately  set 
forth  that  which  you  knew  about  the  case  at  that 
time  ?  A.     That  is  right. 

Q.  He  asked  you  questions  and  he  wrote  down 
in  narrativ^e  form  what  you  told  him  about  it,  didn't 
he?  A.     That  is  right. 

Q.  After  he  got  all  through,  you  read  it  and  then 
signed  it,  didn't  you?  A.     That  is  right. 

Q.     And  you  did  read  that  statement? 

A.    I  did. 

Q.  And  did  you  think  those  things  that  were  in 
this  statement  were  true  and  correct  as  to  your 
knowledge  at  that  time,  isn't  that  right? 

A.    What  was  that  again? 

Q.  I  said,  the  things  you  got  in  that  statement, 
after  reading  it,  were  true  and  correct? 

A.     That  is  right. 

Q.     He  stated  them  as  you  had  said  it? 

A.     That  is  right. 

Q.  All  right,  I  will  show  you  then  a  paper  of 
three  pages  and  ask  you  to  read  that  and  see  if  you 
can  identify  that  as  the  statement  which  was  taken 
the  day  after  the  accident.    First,  if  I  may 

Mr.  Murman:  Let  him  read  it,  Mr.  Phelps.  He 
is  trying  to  read  it. 

Mr.  Phelps:  I  am  sorry.  I  was  going  to  ask 
him  first  to  identify  his  signature  for  the  record. 

Q.     (By  Mr.  Phelps)  :    Will  you  first  look  at  the 
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signatures  there  and  tell  us  whether  or  not  those 
are  your  signatures'?  A.     Yes,  those  are  mine. 

Q.  All  right.  You  are  handing  me  back  a  docu- 
ment which  I  have  shown  you,  and  I  asked  that  it 
be  marked  for  identification,  and  I  want  to  ask  you 
some  questions  about  it. 

(Statement  of  Mr.  Hewes  was  thereupon 
marked  Defendant's  Exhibit  C  for  identifica- 
tion.) 

Q.  (By  Mr.  Phelps) :  Now,  Mr.  Hewes,  the 
first  three  places  here,  the  name  appears,  *' Ray- 
mond H.  Hewes."  Are  those  your  signatures  on 
all  three  pages  ?  A.     That  is  right 

Q.  And  the  last  page,  your  signature  appears 
before  this  statement:  "I,  Raymond  H.  Hewes, 
have  read  and  understand  the  foregoing  statement 
of  three  pages  and  it  is  true  and  correct  to  the  best 
of  my  knowledge  and  belief. ' ' 

A.     That  is  right. 

Q.     That  was  there  and  you  knew  that  ? 

A.     Yes. 

Q.  And  this  statement  is  true  and  correct,  to  the 
best  of  your  knowledge,  is  it  not?  [74] 

A.     That  is  right. 

Q.    I  call  your  attention,  then 

Mr.  Phelps:  At  this  time,  if  the  Court  please,  I 
should  like  to  read  into  evidence  this  statement, 
-which  we  now  offer  in  evidence. 

Mr.  Murman:  I  am  going  to  object  to  the  read- 
ing of  the  entire  statement  because  I  understand 
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the  witness  is  only  being  questioned  at  the  moment 

as  to  the  wig-wag  signal. 

Mr.  Phelps:  Questioned  about  everything.  He 
said  it  was  true  and  correct. 

Mr.  Murman:  I  don't  think  that  is  competent 
evidence  except  to  the  one  point  we  are  talking 
about. 

The  Court:  I  think  if  it  is  being  used  for  im- 
peachment, only  that  part  which  impeaches  should 
be  read  if  they  object  to  the  rest  of  it. 

Mr.  Phelps:  Does  the  Court  rule  I  can  only 
question  him  with  reference  to  that  portion  refer- 
ring to  the  wig- wag  ? 

The  Court :    Yes,  at  the  present  time. 

Mr.  Phelps :  My  offer  at  this  time  is  general  and 
I  offer  the  entire  document. 

The  Court :  I  will  look  it  over  during  recess.  In 
the  meantime  if  you  wish  a  particular  thing,  to  read 
from  it 

Mr.  Phelps :  I  do,  your  Honor.  All  right,  I  call 
your  attention — I  show  you  first,  counsel 

Mr.  Murman :    I  have  read  it.  [75] 

Q.  (By  Mr.  Phelps)  :  I  show  you — I  call  your 
attention  to  these — read  this,  first  (handing  exhibit 
to  the  witness).  A.    Yes. 

Mr.  Phelps:  Counsel,  I  want  to  show  you  the 
part  I  want  to  read  (showing  document  to  counsel). 

Mr.  Phelps :  I  will  read  this  to  you  and  ask  you 
if  you  made  this  statement  and  if  it  isn't  true  and 
correct  and  this  was  what  you  said  at  that  time: 
"I  cannot  state  whether  or  not  the  wig- wag  signal 
at  the  crossing  was  operating  at  the  time  of  the 
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accident  or  not,  although  I  did  not  see  any  tjrpe  of 
light  burning  or  any  signal  at  the  crossing  and  did 
not  observe  any  signal  at  the  crossing.  I  also  did 
not  hear  any  signal  bells  ring,  but  this  may  also  be 
due  to  the  fact  that  the  windows  were  closed  on 
my  car. ' ' 

Mr.  Murman:  I  submit  that  is  not  impeaching, 
if  your  Honor  please.  That  is  consistent  with  the 
witness'  testimony. 

Mr.  Phelps:    WeU 

The  Court :  Just  a  minute.  I  will  allow  the  mat- 
ter that  has  been  read  to  stand  in  the  record. 

Q.  (By  Mr.  Phelps) :  Did  you  make  that  state- 
ment ?  A.     That  is  right. 

Q.     That  is  still  true  and  correct,  isn't  it? 

A.     That  is  right. 

Q.  So  that  you  don't  know  whether  the  wig- wag 
signal  was  working  or  not  1  [76] 

A.  That  is  right.  It  wasn't  working  or  else  the 
red  light  would  have  been  there,  isn't  that  right? 

Q.  Well,  Mr.  Hewes,  this  is  a  true  and  correct 
statement  that  you  can't  state  whether  it  was  work- 
ing, isn't  that  right? 

A.  If  I  stated  it  there,  why,  I  guess  that  is  what 
it  was  at  that  time,  yes. 

The  Court :  We  wiU  take  a  recess  now  until  two 
o'clock.  Ladies  and  gentlemen  of  the  jury,  during 
recess  will  you  bear  in  mind  the  admonition  I  have 
heretofore  given  you? 

(Thereupon  an  adjournment  was  taken  until 
2:00  o'clock  p.m.,  this  date.)  [77] 


Southern  Pacific  Company  89 

December  21,  1949,  at  2:00  o 'Clock 

RAYMOND  ARNOLD  HEWES 
resumed  the  stand. 

Cross-Examination 
(Continued) 
By  Mr.  Phelps : 

Q.  Mr.  Hewes,  before  the  recess  I  was  asking 
you  some  questions  about  your  statement,  I  believe. 
The  question  of  whether  or  not  you  saw  the  wig- 
wag operating  or  not.  Now,  do  you  remember  see- 
ing the  stand  of  the  wig-wag,  or  do  you  remember 
that?  A.     I  don't  remember  much  about  that. 

Q.  You  don't  remember  seeing  the  stand  of  the 
wig- wag  at  all  ?  A.    No. 

Q.     Nor  the  post  ? 

A.     I  didn't  pay  much  attention  to  it. 

Q.  Yes,  you  didn't  pay  much  attention.  Now, 
then,  Mr.  Hewes,  do  you  remember  talking  to  a 
police  officer,  Officer  Sublett — did  he  interview  you 
after  this  accident  ?  A.     No. 

Q.     He  didn't  interview  you  at  all? 

A.     Not  that  I  can  recall,  he  didn't. 

Q.  You  didn't  go  into  the  highway  patrol  in 
Redding,  then  you  weren't  interviewed  by  any  of 
the  highway  patrol  officers? 

A.  Yes,  interviewed  by  the  coroner,  but  not  by 
the  highway  patrol.  [78] 

Q.    But  not  the  highway  patrol? 

A.     Not  that  I  recall ;  I  might  have  been. 
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Q.  Well,  you  remember  if  you  were,  wouldn't 
you?  A.     I  don't  recall  that  I  was  or  not. 

Q.  You  were  interviewed  by  the  coroner ;  where 
was  that?  A.     In  Redding  some  place. 

Q.    When  was  that? 

A.  That  I  couldn't  tell  you,  because  I  don't 
know. 

Q.    Who  was  present? 

A.     The  coroner,  some  officers. 

Q.    Anyone   else?  A.    And   John   DeRosa. 

Q.     John  DeRosa?  A.    Yes. 

Q.  You  say  you  do  remember  that,  but  you  don't 
remember  being  interviewed  by  the  highway  patrol  ? 

A.     No,  I  don't. 

Q.  You  don't  remember — to  refresh  your  recol- 
lection, you  were  called  into  the  highway  patrol  and 
being  interviewed  by  an  Officer  Sublett,  along  with 
a  Captain  Foster  at  the  highway  patrol  office  at 
Redding  a  few^  days  after  the  accident? 

A.     Oh,  yes. 

Q.    You  do  remember  that  now?  A.    Yes. 

Q.  And  at  that  occasion  you  knew  those  officers 
were  investigating  [79]  the  cause  of  this  accident 
and  the  surrounding  circumstances,  didn't  you? 

A.    Yes. 

Q.  And  on  that  occasion  they  asked  you  ques- 
tions about  what  you  saw  and  what  you  knew,  didn't 
they?  A.    Yes. 

Q.  And  Mr.  DeRosa,  who  was  with  you  in  the 
automobile,  was  also  with  you  when  they  were  ask- 
ing those  questions?  A.    Yes. 
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Q.  And  when  you  answered  those  questions  you 
were  endeavoring  to  answer  them  to  the  best  of  your 
ability,  truthfully,  weren't  you? 

A.     That  is  right. 

Q.  You  weren't  trying  to  hide  anything,  you 
were  trjdng  to  cooperate  with  the  officers'? 

A.     That's  right. 

Q.  And  assist  them  in  their  investigation,  is  that 
right  ?  A.     That  is  right. 

Q.  Now,  do  you  remember  stating — tell  us 
whether  or  not  you  stated  to  Officer  Sublett  in  the 
presence  of  Captain  Foster  and  Mr.  DeRosa  that 
you  had  no  idea  whether  the  signal  was  operating 
or  not,  that  you  couldn't  say  that  it  wasn't  oper- 
ating? A.     Give  it  to  me  again. 

Mr.  Murman:  This  is  a  statement  in  writing 
or  an  oral  [80]  statement? 

Mr.  Phelps:     Read  the  question. 

(Question  read.) 

A.  I  don't  know  that  I  made  that  statement  then 
or  not. 

Q.     Will  you  say  you  didn't  make  that  statement? 

A.  I  won't  say  I  didn't,  but  I  might  have,  but 
I  don't  know  for  sure  whether  I  did  or  not. 

Q.  And  will  you  tell  us  whether  or  not  on  that 
same  occasion,  the  same  people  present,  you  said 
that  you  didn't  pay  any  attention  to  the  wig-wag 
and  didn't  see  it  and  wasn't  looking  for  it? 

A.  Oh,  no,  I  didn't  say  anything  like  that  that 
I  recall,  I  didn't 
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Q.     Could  you  have  said  that  to  them? 

A.     I  always  look  for  signals  on  them  crossings. 

Q.  My  question,  could  you  have  said  that  to 
them,  you  think  you  might  have  1 

A.     I  might  have,  but  I  don't  recall  saying  it. 

Q.     But  you  might  have  told  them  ? 

A.  I  could  have  very  handily,  but  I  don't  recall 
saying  it. 

Q.  And  you  remember  telling  the  coroner  that 
you  couldn't  say  one  way  or  the  other  as  to  whether 
the  signal  was  working  or  not,  that  you  could  not 
say  that  it  wasn't  working? 

A.  I  told  him  as  far  as  I  was  concerned  it  wasn't 
working  because  I  didn't  see  it  working.  [81] 

Q.  That  you  didn't  see  it  working,  but  you 
wouldn't  say  whether  or  not  it  was  working,  isn't 
that  a  fact? 

Mr.  Murman:  That  isn't  his  testimony.  I  object 
to  it  as  not  being  the  testimony 

The  Court:     Read  the  answer  again. 

(Answer  read.) 

Mr.  Phelps:  My  question,  if  your  Honor  please, 
picked  it  up  from  there. 

The  Court:    All  right. 

Q.  (By  Mr.  Phelps)  :  Didn't  you  tell  him  that 
you  didn't  know  whether  it  was  working  or  not  and 
couldn't  say  that  it  wasn't  working? 

A.    As  far  as  I  am  concerned  it  wasn't. 

Q.     That  is  your  best  recollection  ? 

A.     That's  right. 
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Q.  Now,  how  long  after  the  accident  did  you  stay 
around  ? 

A.     About  5 — 10  minutes,  something  like  that. 

Q.  Did  you  stay  long  enough  to  see  the  ambulance 
arrive  ? 

A.  No,  we  come  back  when  the  ambulance  was 
there.  We  went  off  to  work,  it  was  raining,  so  got 
laid  off  the  job,  and  went  back  there.  That  is  when 
the  ambulance  was  there. 

Q.     That  was  later?  A.    Yes. 

Q.  When  did  you  come  back — how  long  before 
you  went,  continued  on  to  your  work,  do  you  think 
you  stayed?  [82]  A.     About  5-10  minutes. 

Q.  About  5  or  10  minutes.  By  that  time  had  any 
police  officer  arrived. 

A.  I  don't  know.  I  think  there  was  one  there, 
a  highway  patrolman. 

Q.  Highway  patrolman  there  at  the  time  you 
arrived?  A.     I  think  so. 

Q.  Do  you  remember  what  he  looks  like,  can  you 
describe  him?  A.     No,  not  now  I  can't. 

Q.     How  was  he  dressed? 

A.     A  policeman's  uniform. 

Q.     A  state  highway  patrolman's  uniform? 

A.     State  highway  patrolman. 

Q.  Did  you  see  him  drive  up  in  a  state  highway 
patrol  car,  a  white  car?  A.     Yes. 

Q.     He  drove  up  before  you  left?  A.     Yes. 

Q.    You  remember  that  now  ? 

A.    I  am  pretty  sure  it  was  before  we  left. 
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Q.  And  right  there  at  the  scene  of  the  accident 
before  you  left  to  go  back  to  work,  did  he  interview 
you?  A.     No. 

Q.  Did  you  volunteer  to  him  at  that  time,  state  to 
him  that  you  had  seen  the  accident  at  that  time  ?  [83] 

A.    No,  I  don't  believe  I  did. 

Q.    You  did  not?  A.     No. 

Q.  Did  he  inquire  in  your  presence  and  ask 
whether  among  the  group  there  had  anyone  wit- 
nessed this  accident  ? 

A.  I  don't  know  whether  he  did.  I  believe  he 
did,  I  am  not  sure. 

Q.     He  did?  A.    I  think  he  did. 

Q.  You  didn't  volunteer  and  say  you  witnessed 
this  accident,  although  you  were  right  behind  and 
saw  the  whole  thing?  A.     That's  right. 

Mr.  Murman:     That  is  immaterial. 

The  Witness :  I  was  behind  and  I  seen  the  whole 
works. 

Q.  (By  Mr.  Phelps) :  And  you  didn't  volun- 
teer the  state  highway  patrol  officer  that  you  wit- 
nessed   A.     Not  that  I  recall,  I  didn't. 

Q.  Instead  of  that  you  left  the  scene  of  the  acci- 
dent without  telling  the  officer  how  it  happened,  or 
telling  anyone  that  you  had  witnessed  it,  is  that 
right. 

A.  Well,  I  was  kind  of  late  for  work,  so  I  took 
off  for  work. 

Q.  Andwhen  you  took  off  for  work,  had  anyone 
else  arrived  in  an  official  capacity  ? 

A.     I  don't  know. 
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Q.     Such  as  a  coroner?  [84]  A.     No. 

Q.     The  town  constable  ? 

A.     I  think  the  constable  was  there ;  I  am  not  sure. 

Q.  He  was  there  in  addition  to  the  highway 
patrol  ? 

A.  I  think  he  got  there  about  eight  o'clock.  He 
got  there  after  we  left. 

Q.     He  got  there  after  you  left?  A.     Yes. 

Q.     You  are  now  talking  about  a  constable  ? 

A.     Constable,  yes. 

Q.  All  right.  You  know  who  that  constable  was, 
you  knew  his  name  ?  A.     Casebeer. 

Q.  That  is  the  one  that  arrived  after  you  left? 
He  didn't  arrive  before  you  left,  put  it  that  way? 

A.     I  don't  think  so. 

Q.  All  right.  Now  then,  how  long  were  you  away 
from  the  scene  of  the  accident  before  you  returned  ? 

A.  I  don't  know,  about,  oh,  20-30  minutes,  I 
think. 

Q.  And  when  you  returned  had  the  ambulance, 
had  it  yet  arrived? 

A.    Yes,  the  ambulance  was  there. 

Q.  And  how  long  did  you  stay  the  second  time 
when  you  were  there  ? 

A.  I  don't  know,  not  very  long;  I  don't  know 
just  how  long. 

Q.    Well,  5-10  minutes,  20  minutes  ?  [85] 

A.  About  10  or  15  minutes,  or  something  like 
that. 

Q.     In  this  connection,  did  you  talk  to  the  high- 
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way  patrol  officer  who  was  conducting  the  investi- 
gation'? A.     Not  there,  I  don't  think  I  did. 

Q.  Did  not.  You  didn't  tell  him  that  you  had 
seen  the  accident  and  what  had  happened  ? 

A.  I  don't  believe  we  did,  might  have.  I  don't 
recall. 

Q.    And  you  didn't  tell  the  constable? 

A.    No,  we  never  talked  to  the  constable  at  all. 

Q.  And  you  didn't  talk  to  the  coroner  at  the 
scene  of  the  accident  ? 

A.  I  don't  think  so;  I  wouldn't  be  sure  about 
that. 

Q.  At  the  time  you  left  on  the  second  occasion, 
after  having  returned  from  work,  had  Mr.  Shanahan 
been  taken  away  in  the  ambulance? 

A.  He  was  just  being  taken  away  when  we  got 
there. 

Q.    Just  being  taken  away?  A.     Yes. 

Q.  And  on  this  second  occasion  when  you  went 
there,  any  any  time  did  the  highway  patrol  officer, 
or  the  constable,  either  one  of  them,  ask  in  your 
presence  whether  there  was  anyone  here  who  had 
seen  the  accident? 

A.  I  don't  know  whether  he  did  or  not.  I  didn't 
talk  to  anyone,  anyhow. 

Q.  A  moment  ago  you  said  you  were  asked  by 
the  highway  patrol [86] 

A.  The  way  they  got  it,  the  witnesses  was — my 
brother-in-law's  brother  came  down  after  we  was 
there  and  he  told  them.  That  is  after  we  went  to 
work,  he  was  working  on  the  same  job. 
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Q.  All  right.  Now,  Mr.  Hewes,  before  you  left 
the  scene  of  the  accident  to  go  on  to  your  work, 
during  this  period  of  5  or  10  minutes  after  the  acci- 
dent, can  you  tell  us  during  that  5  or  10  minutes 
after  the  accident  what  the  condition  of  the  visibility 
was ;  had  it  yet  gotten  light  ? 

A.  Well,  it  was  fairly  light.  I  couldn't  say  it  was 
light  so  as  you  could  see  too  far,  but  you  could  see 
within  a  radius — I  don't  know  just  about  how  far. 

Q.    How  far? 

A.  You  could  see  the  buildings  around  close 
there. 

Q.  And  while  you  were  still  at  the  scene  and 
hadn't  left  the  scene  of  the  accident,  and  while  the 
highway  patrol  officer  was  there,  can  you  tell  us 
whether  or  not  it  was  light  enough  so  that  you  could 
see  buildings  and  trees  at  a  distance  of  one  block, 
two  blocks,  three  blocks 

A.     I  don't  know  about  that. 

Q.    And  what  don't  you  know? 

A.     I  never  paid  much  attention  about  that. 

Q.  Do  you  know  w^hether  it  had,  the  dawn  had 
broken  to  such  an  extent  that  the  sky  was  light 

A.     It  was  still  misty  when  we  left  there. 

Q.     Well,  I  am  not  asking [87] 

A.  It  was  so  you  could  see  at  a  fairly  good 
distance. 

Q.    All  right.    Didn't  need  flashlights  or  lanterns  ? 

A.    No. 

Q.    In  fact,  you  didn't  need  flashlights  or  Ian- 
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terns  at  any  time  after  the  accident;  you  didn't  need 

a  flashliglit  to  go  down  to  see  the  accident? 

A.     After  the  accident  why  you  would. 

Q.     Did  you  have  a  flashlight  ? 

A.  I  never  had  a  flashlight  because  we  were  right 
there  where  you  could  see.  Had  to  strike  a  match 
in  order  to  read  those  papers. 

Q.  And  how  far  were  you  away  from  the  wreck- 
age of  the  car  when  you  saw  it  ?  A.     How  far  ? 

Q.    Yes. 

A.    About  140-150  feet,  something  like  that. 

Q.  So  you  were  up  here  on  the  crossing  when 
you  saw  the  wreck  of  the  car  down  there  ? 

A.     That  is  right. 

Q.  You  didn't  need  the  assistance  of  any  lights 
or  headlights  ? 

A.  The  lights  from  across  the  buildings.  You 
could  see  there,  but  you  couldn't  read  nothing. 

Q.  The  answer  to  my  question  is  then,  you  could 
see,  is  that  right  ? 

A.    You  could  see  from  the  lights.  [88] 

Q.    From  across  the  street?  A.    Yes. 

Q.  Whatever  the  cause  or  reason,  the  simple  an- 
swer to  my  question,  you  could  see  the  wreckage 
from  the  crossing? 

A.     That  is  right,  the  lights  showed  that  up. 

Q.  Now  then, — and  that  was  immediately  after 
the  accident  before  you  went  down  there  ? 

A.     It  was  right  after  the  accident. 

Q,  Now,  as  this  car  came  to  a  stop,  Mr.  Shana- 
han's  car,  which  you  subsequently  found  out  was 
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Mr.  Shanahan's  car,  came  to  a  stop,  can  you  tell  us 
where  it  was  with  reference  to  the  little  incline  or 
up-grade  that  goes  from  Center  Street? 

A.     It  was  towards  the  bottom  of  the  incline. 

Q.  So  that  the  front  end  of  his  car  stopped  at 
the  bottom  of  the  incline  ? 

A.    Yes,  that  is  about  right. 

Q.  Yes.  And  a  little  grade  going  up  there,  and 
that  is  the  grade  you  have  reference  to  ? 

A.     Yes. 

Q.  It  was  only  after  then  he  started  up  after 
having  come  to  a  stop  that  he  went  up  this  incline 
and  over  the  tracks'? 

A.     Sure,  he  went  over  the  tracks. 

Q.  I  understand  that,  but  what  I  am  getting  at 
is,  he  didn't  progress  up  this  incline  any  amount 
until  after  he  had  started  up  after  he  stopped  ?  [89] 

A.  Started  from  the  bottom  and  kept  a  steady 
speed. 

Q.  So  that  whatever  other  physical  facts  we  can 
determine,  the  point  that  you  can  now  fix  the  place 
where  he  stopped,  was  the  front  end  of  the  car  was 
at  the  bottom  of  that  incline 

A.    Just  about  the  bottom  of  it,  I  would  say,  yes. 

Q.  All  right.  And  you  also  stopped  at  that  same 
place,  is  that  right  ? 

A.  That  is  right.  After  he  moved  up  that  is 
about  where  we  stopped  when  he  was  on  the  track. 

Q.  Now,  when  you  came  to  a  stop  there,  do  you 
remember — ^let  me  withdraw  that  and  get  in  the 
sequence  of  events.  , 


100  Nelda  Shanahan  vs, 

(Testimony  of  Raymond  Arnold  Hewes.) 

Mr.  Shanahan  started  up  from  that  point,  the  bot- 
tom of  the  incline,  and  then  you  started  up "? 

A.     That's  right. 

Q.    Now,  had  you  come  to  a  stop  at  the  bottom  of 
that  incline  also  ?  A.     That 's  right. 

Q.     Before  the  accident  or  after? 

A.     Before  the  accident. 

Q.    You  stopped  about  the  same  place? 

A.     That's  right. 

Q.     Then  did  you  start  up  again  before  the  acci- 
dent, or  did  you  stay  right  there  mitil 

A.    I  started  to  start  up  just  before  the  accident. 

Q.    You  had  started  to  start  up  ?  [90] 

A.     That's  right. 

Q.    And  how  far  had  you  gone  at  the  time  of  the 
accident?  A.     About  three  or  four  feet. 

Q.     So  that  you,  in  turn,  had  only  progressed 
three  or  four  feet  up  the  incline  ? 

A.     Just  got  on  the  incline. 

Q.    At  the  time  of  the  impact? 

A.     That's  right. 

Q.     Now  then,  at  the  time  of  the  impact,  did  you 
come  to  a  stop  or  did  you  continue  on  ? 

A.    No,  I  stopped. 

Q.     You  stopped  right  where  you  were? 

A.     That's  right. 

Q.     Since  you  had  only  gone  three  or  four  feet 
you  were  going  so  slow  that  you  were  able  to  stop  P 
within  a  matter  of  inches  or  feet  ? 

A.     That's  right. 

Q.    Then  did  you  remain  in  that  position,  three! 
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or  four  feet  up  this  incline,  from  that  point  mitil 

after  the  train  cleared  the  crossing  ? 

A.     That's  right. 

Q.  And  it  was  only  after  that  that  you  left  that 
point  and  crossed  the  crossing  and  went  down  to  the 
car? 

A.  After  the  train  passed  through,  why,  we 
crossed  across  and  stopped. 

Q.  Now,  you  say  you  saw  a  light  on  the  locomo- 
tive before  the  [91]  impact;  is  that  correct? 

A.    That's  right,  just  before. 

Q.     That  was  the  headlight  of  a  locomotive  ? 

A.  That's  right.  I  wouldn't  know  whether  a 
locomotive,  it  was  a  passenger  tram. 

Q.  A  passenger  engine  drawing  the  passenger 
train?  A.     That's  right, 

Q.  Did  you  see  that  just  as  it  passed  the  line  of 
the  station  house  ? 

A.  Just  as  I  pulled  up  there,  why,  I  seen ;  that  is 
why  I  stopped. 

Q.  My  question  is,  did  you  see  that  light  as  it 
came  out  from  behind 

A.     (Interrupting)     That's    right. 

Q.    the  station?  A.     That's  right. 

Q.  But  you  saw  it  just  as  it  came  out  from  behind 
the  station?  A.     That's  right. 

Q.  The  only  thing  from  the  point  where  you 
were  when  you  saw  the  light  which  obstructed  your 
view  at  all  was  the  station  itself? 

A.    That's  all. 

Q.  And  you  saw  it  just  as  soon  as  it  came  out 
from  behind?  A.     That's  right. 
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Q.  And  then  you  saw  the  locomotive  as  it  con- 
tinued on  and  into  [92]  the  automobile  ? 

A.     That's  right. 

Q.  Now,  at  the  time  you  saw  that  light  as  it  came 
out  from  behind  the  station,  the  other  side  of  the 
station,  where  was  the  car  driven  by  Mr.  Shanahan  ? 

A.  The  back  end  was  right  about  the  middle  of 
the  track. 

Q.    What  track? 

A.    The  middle  track,  the  main  line. 

Q.  Will  you  come  down  and  draw  that  for  us, 
please  ? 

(Witness  went  to  the  blackboard.) 

Q.  All  right,  just  mark  that  7.  Draw  a  line  down 
to  that  and  mark  it  R.H.-7,  and  that  indicates  the 
position  of  Mr.  Shanahan 's  automobile  as  the  loco- 
motive came  out  from — into  view,  the  headlight  of 
the  locomotive  came  into  view  by  the  station. 

A.     Just  a  little  beyond  the  station,  that  is  right. 

Q.  And  you  indicated  the  front  end  of  that  car 
by  an  arrow.  Regardless  of  the  scale,  you  are  put- 
ting the  front  end  of  the  car  in  that  position,  indi- 
cating the  front  end 

A.  That  is  right  about  here.  He  was  hit  right 
where  the  back  end  is  (indicating). 

Q.    Were  you  playing  your  radio  in  your  car? 

A.    No,  it  was  out  of  order. 

Q.  Were  you  talking  to  Mr.  DeRosa  as  you  were 
coming  ? 

A.     Not  at  the  time,  not  until  after  we  stopped. 
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Q.  Just  one  other  thing.  Can  you  tell  us  your 
estimate  that  he  stopped  from  the — a  minute  to  a 
minute  and  a  half — I  take  it  that  is  your  estimate, 
but  is  it  fair  to  say  that  whatever  time  it  took  him 
to  do  what  you  have  told  us  you  observed  him  doing, 
wiping  the  front  of  his  windshield,  that  was  the 
time  that  he  was  at  a  stop ;  is  that  right  ? 
A.  That's  right. 
Mr.  Phelps:     I  have  no  more  questions. 

Redirect  Examination 
By  Mr.  Murman : 

Q.  As  a  matter  of  fact,  Mr.  Hewes,  you  were 
wiping  your  windshield  first,  weren't  you? 

A.    That's  right. 

Q.  Was  he  stopped  at  the  time  you  wiped  your 
windshield  % 

A.  That  is  right,  he  was  stopped.  I  pulled  up  just 
right  behind  him,  and  I  started  wiping  my  wind- 
shield off. 

Q.     He  came  to  a  stop  before  you  came  to  a  stop  ? 

A.     That's  right. 

Q.  After  you  wiped  your  windshield  off,  you 
looked  through  and  saw  him  wiping  his  ? 

A.    That's  right. 

Q.  And  it  was  after  that  then  that  he  moved 
forward,  is  that  correct?  A.     That's  right. 

Q.  Now,  we  have  here  defendant's  exhibit  A  in 
evidence.    Have  you  seen  that  picture  before?  [94] 

A.    I  haven't  seen  it  before,  no. 
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Q.     You  hadn't 

A.     That  is  the  crossing,  yes. 

Q.  Now,  will  you  mark  on  here,  having  in  mind 
that  this  is  the  stop  sign  and  the  crossing  where  the 
accident  occurred;  isn't  that  right? 

A.     That's  right. 

Q.  Will  you  mark  on  here  where  the  front  end  of 
Mr.  Shanahan 's  car  was  when  he  came  to  a  stop 
with  relation  to  the  stop  sign  at  the  crossing.  Just 
put  it  on  the  railing  here.  Is  that  the  place  where 
I  am  putting  this  cross  ? 

A.     Right  there.  (Indicating.) 

Mr.  Phelps:     May  I  see  if? 

Mr.  Murman:  Let  the  record  show,  if  the  court 
please — that  the  witness  has  placed  an  "X"  on  De- 
fendant's A  in  evidence,  at  a  point  on  the  Howard 
Street  crossing,  shown  in  that  photograph,  which  is 
on  the  right-hand  side  of  the  photograph. 

Q.  (By  Mr.  Murman) :  Now,  Mr.  Hewes,  in  ad- 
dition to  addition  to  one  of  the  other  persons  that 
questioned  you,  you  were  questioned  by  Mr.  Whit- 
field, were  you  not "?  A.I  think  so. 

Q.    You  remember  him,  don't  youf 

A.     I  don't  remember  him,  no. 

Mr.  Murman :     Will  you  stand  up,  Mr.  Wickfield  ? 

Q.     Do  you  remember  that  gentleman? 

A.    Yes. 

Q.  Was  he  one  of  the  gentlemen  that  questioned 
you?  A.     That  is  right. 

Q.     Do  you  recall  him  questioning  you  ? 

A.     No,  I  don't  remember  him  questioning  me,  no. 
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Q.  I  show  you  what  purports  to  be  your  signa- 
ture, and  ask  you  if  that  is  your  signature  ? 

A.     That  is  right. 

Q.     That  is  your  signature?  A.     Yes. 

Q.  Would  the  date  here  of  December  29th,  1948, 
refresh  your  recollection  as  to  when  he  questioned 
you? 

A.  I  guess  it  was  around  that  time,  some  time ;  I 
don't  know  exactly  when  it  was. 

Q.     Did  you  sign  this  paper  at  or  about  that  date  ? 

A.     That  is  about  right,  yes. 

Mr.  Phelps :     May  I  see  it  ? 

Mr.  Murman:     Yes. 

Q.  (By  Mr.  Murman)  :  Do  you  remember  at  the 
time  he  questioned  you 

Mr.  Phelps:  Just  a  minute,  I  object  to  anything 
as  to  what  he  told  Mr.  Wickfield,  because  he  put  this 
witness  on  the  stand  and  he  is  trying  to  cross-exam- 
ine his  own  witness. 

Mr.  Murman:     No.  [96] 

Mr.  Phelps:     You  want  to  cross-examine  him? 

Mr.  Murman:  I  want  to  know  whether  he  made 
the  statement  to  Mr.  Whitfield.  You  opened  up  the 
subject  of  statements. 

Mr.  Phelps:  My  objection  is  your  are  cross-ex- 
amining your  own  witness.  Hearsay  and  self-serv- 
ing declaration  what  he  said  to  somebody  else. 

The  Court :  I  am  not  so  sure  of  that.  There  is  a 
case  that  was  tried  three  or  four  years  ago. 

Mr.  Phelps :     In  this,  it  would  be  a  prior  consist- 
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ent  statement  and  I  shouldn't  think  it  would  be 

admissible. 

Mr.  Murman:  That  is  what  I  want  to  show.  I 
want  to  show  it  is  a  prior  consistent  statement. 

The  Court:  If  that  is  what  you  want — I  have 
forgotten  the  name  of  that  case. 

Mr.  Murman :  I  do  not  recall,  but  I  think  as  long 
as  Mr.  Phelps  opened  up  the  subject,  it  is  well 
within  the  rights  of  the  plaintiff  to  show  Mr.  Hewes 
made  a  prior  consistent  statement. 

The  Court:     That  was  the  ruling  I  had  in  mind. 

Mr.  Phelps:  The  rule  I  have  in  mind — that  is 
the  law,  of  course.  This  was — it  bears  a  later  date 
than  the  statement  which  is  in  evidence. 

Mr.  Murman:     By  one  day. 

Mr.  Phelps:  Well,  then  it  wouldn't  be  prior.  It 
could  be  but  one  minute  and  not  be  prior.  The  rule 
wouldn't  apply  [97]  if  it  were  afterwards.  I  object 
to  it  on  that  ground. 

Mr.  Murman :  You  were  talking  about  statements 
made  to  the  Highway  Patrol  two  or  three  days  later, 
and  reading  statements  made  to  the  Coroner.  This 
is  certainly  prior  to  those  statements. 

Mr.  Phelps:  Then,  of  course,  if  that  is  the  pur- 
pose of  the  testimony,  it  isn't  admissible  at  this  time 
because  I  have  only  laid  preliminary  ground  for  the 
impeaching  question.  The  other  testimony  is  not  yet 
in. 

The  Court:  Sustain  the  objection  at  this  time.  I 
would  like  to  have  you  bring  to  me  that — I  wish  I 
could  remember  the  name  of  that  case — in  that  case, 
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the  rule  about  consistent  statements  is  announced. 
It  must  have  been  five  or  six  years  ago,  a  case  tried 
before  Judge  Fitzpatrick  in  the  Superior  Court. 

Mr.  Phelps:  I  can't  remember.  I  have  some 
recollection. 

The  Court:     I  do. 

Mr.  Murman :  This  witness  has  been  interrogated 
by  Mr.  Phelps  and  he  has  gotten  definite  answers 
from  this  witness  concerning  oral  statements  made 
subsequent  to  this  statement.  Under  those  circum- 
stances, whether  or  not  he  has  produced  the  other 
persons,  certainly  at  this  time  it  would  be  within  the 
rights  of  the  Plaintiff  to  have  him  identify  this 
statement  as  a  prior  consistent  statement,  for  what 
it  is  worth,  and  then  it  is  a  question  of  weight.  The 
question  would  be  for  the  Jury  [98]  what  weight 
the  Jury  wants  to  give  it. 

The  Court :  I  understand  that.  Of  course,  every- 
thing is  what  weight  they  want  to  give  it.  On  the 
other  hand,  I  would  like  to  read  that  rule  myself. 
I  have  forgotten  it.  I  will  exclude  it  at  the  present 
time,  without  prejudice  to  your  trying  to  put  it  in 
again  if  I  should  change  my  ruling. 

Mr.  Murman:  Of  course,  I  am  up  against  this 
difficulty.  This  gentleman  here  is  down  from  Red- 
ding and  wants  to  get  back  very  badly,  and  if  I 
have  to  hold  him,  it  makes  it  difficult  in  this  regard, 
but  I  will  bow  to  the  Court's  ruling. 

Mr.  Phelps:  May  I  see  the  statement.  Maybe 
we  can  agree  on  something. 

The  Court:     I  am  inclined,  in  view  of  the  con- 
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venience  of  the  witness  to  allow  the  statement  in  and 
then  admonish  the  Jury  to  disregard  it  in  the  event 
I  consider  it  shouldn't  be  admitted. 

Mr.  Phelps :  If  the  Court  please,  I  might  say  as 
far  as  that  is  concerned,  I  just  intend  to  ask — I 
fully  intend  to  ask  the  Court  order  this  witness  to 
remain  until  tomorrow  because  I  have  some  things 
I  am  trying  to  find  out  about  now  that  I  want  to 
interrogate  him  about. 

The  Court:  All  right,  if  that  is  what  you  are 
going  to  do  then  my  ruling  will  stand  until  tomor- 
row. In  the  meantime,  you  can  find  that  authority 
for  me.  I  know^  they  are  all  collated  and  that  parti- 
cular case  I  spoke — I  can't  remember  the  name  [99] 
of  it. 

Mr.  Murman:  Do  I  understand  that  Mr.  Phelps 
is  going  to  call  Mr.  Hewes  tomorrow  as  a  witness  ? 

The  Court:  He  says  he  is  going  to  ask  him  to 
remain  until  tomorrow\ 

Mr.  Murman:  I  assume  for  the  purpose  of  re- 
calling him,  then,  tomorrow. 

The  Court:     Yes.    Is  that  so? 

Mr.  Phelps:  Yes,  if  Your  Honor  please.  There 
are  some  matters  I  am  checking  into.  I  have  a  long- 
distance telephone  call  about  it,  and  I  am  about  to 
ask  the  Court  at  the  conclusion  of  this  witness '  testi- 
mony for  permission  to  ask  him  to  remain  so  that  I 
may  direct  some  further  questions  to  him  on  cross- 
examination. 

Mr.  Murman :     I  have  no  further  questions  of  the 
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witness  at  this  time,  with  the  understanding  that  I 

still  have  this  matter  of  the  statement,  Your  Honor. 

The  Court:    Yes: 

Mr.  Phelps:  I  was  trying  to  see  if  there  was 
anything  we  could  agree  on. 

Mr.  Murman:  It  is  only  for  that  one  portion  I 
am  interested  in  at  the  moment. 

The  Court:  Did  I  understand  you  to  state,  Mr. 
Phelps,  you  expect  to  show  these  so-called  inconsist- 
ent statements  made  to  the  Coroner  and  to  the  Pa- 
trol Officer,  and  all  that?  [100] 

Mr.  Phelps:     By  testimony,  yes,  your  Honor. 

The  Court:     By  testimony? 

Mr.  Phelps :     Yes. 

The  Court:  So  that  being  the  fact,  this  was 
given  at  a  prior  time,  if  that  is  your  object  I  think 
then  I  will  let  the  statement  come  in. 

Mr.  Murman:     That  is  the  purpose  of  the  offer. 

Mr.  Phelps:  My  point,  if  your  Honor  please,  is 
that  this  statement  of  course  was  prior  to  the  one 
that  is  in  evidence.  The  other  statements  which 
were  made,  I  am  frank  in  this  position,  that  is  the 
thing  I  want  to  find  out,  exactly  when  they  were 
made.  I  think  they  will  be  determined  to  be  prior 
to  this  statement  which  is  in  evidence,  and  I  have 
a  long-distance  phone  call.  I  want  to  address  some 
other  questions  wdth  respect  to  the  same  thing,  and 
I  think  no  harm  can  come  from  reserving  ruling 
temporarily  until  tomorrow. 

The  Court:  Of  course,  this  witness  is  far  away 
from  home  and  comes  down 
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Mr.  Phelps:     I  can  understand  that. 

The  Court:    and  it  is  close  to  Christmas.    I 

don't  want  to  keep  him  here  unless  I  can't  avoid  it. 

Mr.  Phelps:  I  would  be  prejudiced  if  this  wit- 
ness did  not  take  the  stand  again,  I  assure  you. 

Mr.  Murman:  My  understanding  of  this  wit- 
ness' testimony  was  that  he  gave  no  oral  statements 
subsequent  to  this  particular  [101]  date.  I  will  ask 
him  a  direct  question. 

Q.  (By  Mr.  Murman)  :  When  you  talked  to  the 
Highway  Patrol  people  and  the  Coroner,  was  it 
after  the  time  you  talked  to  Mr.  Whitfield? 

A.     I  don't  remember  whether  it  was  or  not. 

Q.     You  don't  know? 

A.    No,  not  for  sure. 

Mr.  Phelps :  His  recollection  was  that  it  was  not, 
Your  Honor. 

Mr.  Murman:  Well,  I  didn't  have  that  recollec- 
tion as  to  his  testimony. 

Q.    You  don't  know  one  way  or  the  other  on  it? 

A.  No,  I  don't  know.  I  wouldn't  say  one  way  or 
the  other,  because  I  don't  know. 

Mr.  Murman:  Well,  my  understanding  of  this 
witness'  testimony  was  that  he  gave  a  couple  of  oral 
statements  subsequent  to  this  particular  date.  I 
have  no  further  questions  of  this  witness. 

Mr.  Phelps:  I  have  none,  if  your  Honor  please. 
I  should  like  an  order  requiring  the  witness  to  re- 
main in  attendance  until  tomorrow  at  10:00  o'clock. 

The  Court:  Will  that  inconvenience  you  very 
much? 
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A.     If  you  say  to  stay,  I  will  stay.    I  would  like 

to  get  gone,  but  it  doesn't  matter  one  way  or  the 

other. 

The  Court :     All  right,  I  will  ask  you  to  return  at 

10:00  o'clock  tomorrow  morning.  [102] 
A.     Okay. 

(Witness  excused.) 

Mr.  Murman:  Mr.  Hewes  can  leave  for  the  aft- 
ernoon, can  he? 

The  Court:     Oh,  yes. 

JOHN  L.  DeROSA 
a  witness  called  on  behalf  of  the  plaintiff,  sworn. 

The  Clerk :     State  your  name,  please. 
A.     John  L.  DeRosa. 

Direct  Examination 
By  Mr.  Murman : 

Q.  Mr.  DeRosa,  you  have  appeared  here  pur- 
suant to  a  subpoena  which  was  issued  by  the  plain- 
tiff? A.     I  have. 

Q.    Where  do  you  live? 

A.  I  live  at  the  present  time  in,  just  about  one 
mile  out  of  Cottonwood. 

Q.    Where  is  that?  A.     California. 

Q.     Near  Redding  ? 

A.  It  is  approximately  16  miles  south  of  Red- 
ding. 

Q.     About  a  year  ago  where  were  you  living  ? 
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A.  I  lived  approximately  six  miles  east  of  Red- 
ding out  on  Highway  44. 

Q.  Was  that  in  the  same  locality  that  Mr. 
Hewes'  lived?  A.    Yes.  [103] 

Q.     What  was  your  business  at  that  time? 

A.  I  worked  for  the  Arrowhead  Lumber  Com- 
pany in  Anderson. 

Q.  Was  that  the  same  organization  that  Mr. 
Hewes  worked  for  at  the  time?  A.    Yes. 

Q.    Do  you  recall  December  27,  1948? 

A.    I  do. 

Q.    Do  you  recall  the  morning  of  that  day? 

A.     Yes,  sir. 

Q.  Did  you  leave  the  place  where  you  were 
living  at  that  time  on  the  morning  of  that  day? 

A.     Yes,  sir,  just  about  our  usual  time. 

Q.    About  what  time  was  that? 

A.  Well,  we  would  have  left  home  just  a  few 
minutes  right  after  7  o'clock;  maybe  ten  minutes 
or  so. 

Q.     That  was  Daylight  Saving  Time? 

A.    Yes. 

Q.  And  as  you  left  home,  did  you  notice  whether 
it  was  dark  or  not?  A.    Yes,  it  was  dark. 

Q.  How  about  the  weather?  Was  it  clear  or 
rainy  ? 

A.  Well,  it  was  kind  of  misty,  and  I  wouldn't 
•say  it  was  really  raining,  but  just  kind  of  a  general 
fog  showing. 

Q.  Were  you  alone  or  with  somebody  when  you 
left? 


Southern  Pacific  Company  113 

(Testimony  of  John  L.  DeRosa.) 

A.  I  rode  to  work  with  my  brother-in-law.  We 
exchanged  rides.  [104]  He  would  drive  a  certain 
number  days,  then  I  would  drive  so  many  days. 

Q.  On  this  particular  day,  you  were  riding  with 
him  ?  A.     Yes. 

Q.     You  were  the  passenger? 

A.    I  was  the  passenger. 

Q.  Where  did  you  go  from  your  home  in  order 
to  get  to  work  that  morning? 

A.  Well,  we  came  across  a  shorter  route,  across 
the  river  to  Anderson  and  came  into  Anderson 
from  the  north — northeast,  really,  it  would  be. 

Q.     That  is  a  little  town  just  south  of  Redding? 

A.    Yes. 

Q.  Did  you  have  to  use  the  headlights  to  come 
into  Anderson?  A.     Yes. 

Q.     It  was  dark,  was  it?  A.     Yes. 

Q.     How  about  the  windshield  wiper? 

A.  Had  to  use  the  windshield  wiper  to  clear  the 
moisture  off  the  windshield. 

Q.  When  you  got  into  Anderson,  where  did  you 
go,  what  part  of  Anderson? 

A.  We  came  in  Anderson  from  the  east  on 
North  Street. 

Q.     Where  did  you  go  on  North  Street? 

A.  We  usually  crossed  at  North  Street  Crossing 
to  get  on  the  [105]  main  highway  on  the  opposite 
side  of  the  tracks. 

Q.  Did  you  go  to  North  Street  Crossing  this 
day? 
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A.  Yes,  we  went  to  North  Street  Crossing  and 
found  that  there  was  a  freight  train  across  the 
crossing. 

Q.  Are  you  familiar  with  this  map?  You  have 
north  to  your  right,  south  to  your  left,  west  to  the 
top  and  east  to  the  bottom.  These  six  parallel  lines 
represent  three  separate  railway  tracks. 

A.    Yes. 

Q.  Which  of  the  three  railway  tracks  was  the 
freight  train  on?   At  the  North  Street  Cross? 

A.  Well,  I  wouldn't  be  sure  about  it.  I  never 
paid  special  attention  to  it. 

Q.  You  don't  know  which  of  the  three  tracks 
the  freight  train  was  on? 

A.  I  believe  it  was  on  the  far  track,  but  my 
belief  is  just  from  general  knowledge  that  that  is 
the  siding. 

Q.     The  train  engine  was  at  a  standstill  was  it? 

A.    Yes. 

Q.  How  could  you  see  the  train  there?  How  did 
you  happen  to  see  the  train  there? 

A.  I  saw  it  more  or  less  from  the  silhouette  of  it 
caused  from  the  lights  across  the  highway. 

Q.     On  the  other  side?  A.    Yes.  [106] 

Q.  This  was  the  highway  on  the  west  side,  is 
that  right?  A.    Yes. 

Q.  From  the  headlights  of  the  cars  on  that  side, 
you  could  see  the  silhouette  of  the  train? 

A.  Not  so  much  the  cars,  you  know,  but  there  is 
a  service  station  right  across  the  street  from  the 
North  Street  Crossing,  and  the  buildings   also. 
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Q.  Did  you  notice  anything  else  at  that  crossing 
at  that  time? 

A.  Yes,  sir.  There  is  a  signal  there  with  two 
red  flashing  lights  off  and  on  to  warn  traffic. 

Q.     Was  it  operating? 

A.     Yes,  it  was  operating. 

Q.  Was  there  an}^  bell  ringing  or  was  it  just  a 
light  flashing? 

A.     Well,  I  never  heard  any  bell. 

Q.  You  never  heard  any  bell?  What  did  Mr. 
Hewes  do  after  you  and  he  arrived  there  in  his 
automobile  and  found  the  freight  train  at  the 
crossing  ? 

A.  Well,  we  pulled  up  there  and  he  just  paused 
for  a  moment,  and  then  he  swung  to  the  left,  that 
would  be  south  on  Center  Street. 

Q.  On  West  Center  Street?  There  are  two  Cen- 
ter Streets, — East  Center  Street? 

A.     That  would  be  East  Center  Street. 

Q.     Yes.   Did  you  go  to  the  next  crossing?  [107] 

A.    Yes. 

Q.     What  did  you  see  there? 

A.  We  saw  the  freight  train,  the  tail  of  the 
freight  train  was  across  that  crossing  also. 

Q.  Did  you  see  that  tail  of  the  freight  train  by 
the  same  means A.     Yes. 

Q.    as  you  saw  the  freight  train  up  there? 

A.    Yes. 

Q.     The  lights  behind  it,  is  that  right? 

A.    Yes. 
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Q.  It  was  still  dark  when  you  were  at  this  cross- 
ing, was  it?  A.    Yes,  it  was  still  dark. 

Q.     Then  what  happened? 

A.  Well,  we  came  on  down  south,  down  East 
Center  Street  to  come  across  one  of  the  other 
crossings. 

Q.  Did  you  notice  anything  in  the  way  of  an 
automobile  ahead  of  you  as  you  came  down  East 
Center  Street?  [108] 

A.  Yes,  we  pulled  up  behind  a  coupe  just  as 
we  were  coming  near  the  Howard  Street  crossing. 

Q.  Will  you  come  down  to  the  board,  Mr.  De- 
Rosa,  and  mark  on  this  map  about  where  you 
remember  seeing  the  coupe  for  the  first  time? 

A.  (Leaving  witness  stand)  :  Well,  I  would  say 
approximately  right  in  here  some  place  (indicat- 
ing). 

Q.  We  will  put  a  cross  there.  Is  that  right 
there  ?  A.    Yes. 

Q.  We  will  call  that  "D-1."  What  is  your  best 
recollection  as  to  where  the  car  you  were  riding  in 
was  at  the  time  you  saw  the  coupe  at  D-1? 

A.    Well,  we  were  up  fairly  close  behind  him. 

Q.  Will  you  make  a  mark  where  you  recall  your 
car  to  be  ? 

A.     Well,  somewhere  right  in  here  (indicating), 

Q.  ''D-2."  Now,  what  happened  to  the  car  that 
you  first  noticed  at  D-1,  where  did  it  go? 

A.  Well,  it  proceeded  on  to  this  crossing  here 
and  stopped  at  the  stop  sign. 


Southern  Pacific  Company  117 

(Testimony  of  John  L.  DeRosa.) 

Q.  Will  you  make  a  mark  where  you  remember 
it  stopped  at  the  stop  sign? 

A.  Well,  this  is  the  edge  of  the  right  of  way,  is 
that  right? 

Q.    About  where  ?  I  am  not  sure. 

A.  It  would  be  just  approximately  right  in  this 
locality  right  here  (indicating).  [109] 

Q.     Use  the  red  pencil  and  make  a  mark. 

A.     A  cross? 

Q.    Yes. 

A.     It  w^ould  be  approximately  right  there. 

Q.  Call  that  "D-3."  Where  did  the  car  that  you 
were  in  go  after  the  car  ahead  of  you  came  to  D-3? 

A.  We  pulled  up  right  behind  him  and  stopped 
with  possibly  ten  feet  between  our  car  and  his. 

Q.  Will  you  make  a  mark  where  your  car 
stopped  ? 

A.  It  would  be  right  in  here  some  place  (indicat- 
ing). 

Q.  Call  that  ''D-4."  Now,  you  say  that  the  car 
ahead  of  you  stopped  at  the  stop  sign.  Which  side 
of  the  crossing  was  the  stop  sign  on? 

A.  It  would  be  on  the  east  side  of  the  tracks  on 
the  right-hand  side  of  the  crossing. 

Q.  Will  you  make  a  mark  about  where  you  can 
recall  a  stop  sign? 

A.  It  would  be  right  in  here,  about  (indicat- 
ing). 

Q.  Call  that  "D-5."  Now,  had  you  been  across 
that  crossing  before? 

A.     Well,  yes,  many  times. 
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Q.  Can  you  tell  us  whether  or  not,  on  the  day 
that  we  are  speaking  of,  December  27,  1948,  whether 
or  not  there  was  a  wig- wag  signal  there  any  place  *? 

A.  Well,  I  can  only  tell  you  by  times  that  I  had 
seen  it  previously.  [110] 

Q.     Well,  where  did  you  see  it  previously? 

A.  It  was  approximately  right  here  on  the  north 
side  of  the  crossing  (indicating). 

Q.    Will  you  put  an  "X"? 

A.    Right  in  there  (indicating). 

Q.  ''D-6."  All  right,  will  you  sit  down,  Mr. 
DeRosa  ? 

(The  witness  resumed  the  witness  stand.) 

Q.  Now,  how  long  did  the  car  ahead  of  you 
remain  stopped  at  D-3,  so  far  as  you  can  recall? 

A.  Well,  he  stopped  there  for  just  a  little  while, 
just  a  moment  or  so,  long  enough  to  reach  forward 
and  clear  some  of  the  mist  off  the  inside  of  his 
windshield.  I  imagine  it  would  be,  oh,  I  am  a  very 
poor  judge  of  time. 

Q.  Did  you  see  him  clear  the  inside  of  his  wind- 
shield? 

A.  Yes,  I  could  see  it,  could  see  the  silhouette — 
well,  it  would  be  the  silhouette  of  him  through  the 
car  from  the  lights  on  the  other  side. 

Q.     Did  you  do  anything  similar  in  your  car  ? 

A.  Yes,  Mr.  Hughes  was  wiping  the  windshield 
off  and  I  also  wiped  the  side  in  front  of  me  off. 

Q.  When  you  saw  the  man  ahead  of  you  wiping 
his  windshield,  was  it  before  or  after  you  had  wiped 
the  windshield  in  your  car? 


Southern  Pacific  Company  119 

(Testimony  of  John  L.  DeRosa.) 

A.     Well,  it  was  probably  before. 

Q.  Did  the  car  that  had  stopped  at  D-3  move 
forward  before  you  finished  wiping  your  wind- 
shield? [Ill] 

A.  Well,  I  don't  think  it  did.  He  stopped  and 
didn't  seem  to  be  in  any  particular  hurry  to  go 
ahead  and  proceed.  He  took  quite  a  bit  of  care  in 
wiping  it  off. 

Q.  Would  you  say  this,  that  he  was  there  as 
long  as  you  were  stopped  behind  him"? 

A.  Well,  I  believe  we  started  forward  at  just 
about  the  same  time;  well,  just  maybe  just  a 
moment  after  he  did. 

Q.  He  had  already  come  to  a  stop  before  you 
drew  up  behind  him,  is  that  correct? 

A.     Yes. 

Q.  As  you  stood  there,  or  as  your  car  was 
stopped  there,  you  were  seated  on  the  right  of  the 
driver,  weren't  you? 

A.     On  the  right-hand  side. 

Q.  Did  you  look  forward  across  the  railroad 
tracks  to  the  west  Center  Street  side  of  the  crossing 
at  all?  A.     No,  I  don't  remember  doing  so. 

Q,  As  you  were  seated  in  the  car,  were  you 
looking  through  the  windshield? 

A.  Yes,  I  was  looking  at  the  car  and  general 
surroundings. 

Q.  That  would  be,  when  you  say  "general  sur- 
roundings," where  do  you  mean?  In  the  vicinity  of 
the  car  and  beyond? 

A.     In  the  vicinity  of  the  car,  yes. 
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Q.  As  the  car  ahead  was  started  up — it  did  start 
up,  didn't  it?  A.     Yes.  [112] 

Q.  Did  it  go  forward  gradually  or  did  it  start 
up  quickly? 

A.  Xo,  it  seemed  to  just  move  forward  gradu- 
ally, like  he  would  haAX  it  in  the  first  gear. 

Q.  Have  you  any  way  of  estimating  the  speed 
of  the  car  as  it  went  forward? 

A.  Oh,  I  would  say  it  didn't  go  over,  oh,  five 
miles  an  hour. 

Q.  And  did  Mr.  Hughes  follow  along  behind 
him? 

A.  Well,  we  pulled  ahead  just,  oh,  maybe  25  feet 
past  the  position  where  he  had  stopped. 

Q.  The  car  that  you  were  in  went  forward  and 
came  a  little  bit  past  or  past  where 

A.     Where  we  had  pulled  up. 

Q.    the  car  ahead  of  you  had  been? 

A.  Yes,  we  pulled  up  a  little  bit  behind  where 
he  had  stopped. 

Q.  Have  you  any  way  of  telling  us  the  distance, 
how  far  that  would  be,  when  you  say  ''a  little  bit"? 

A.    Well,  possibly  the  length  of  a  car. 

Q.  Could  you  step  down  here  again  and  mark 
the  position  of  Mr.  Hughes'  car  when  you  came  to 
the  second  stop  after  the  car  ahead  of  you  had  gone 
forward  ? 

A.  (Leaving  witness  stand)  :  Yes,  we  stopped 
right  in  this  Adcinity  here. 

Q.    We  wiU  caU  that  "D-7."    When  you  were 
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stopped  at  D-7,  where  was  the  car  that  had  been 

ahead  of  you"? 

A.  Well,  it  was  still  going  in  front  of  us,  going 
on  across  the  [113]  tracks,  across  the  crossing. 

Q.  About  how  far  ahead  of  you  was  it,  would 
you  say  I   Can  you  estimate  it  in  car  lengths? 

A.  Well,  it  was  probably  two  or  three  car 
lengths,  something  like  that. 

Q.  And  did  it  proceed  along  at  about  the  same 
speed  ?  A.     Yes. 

Q.  Same  speed  you  have  mentioned,  about  five 
miles  an  hour? 

A.     Yes,  about  five  miles  an  hour. 

Q.     Did  you  watch  it? 

A.    Yes,  I  watched  it  all  the  time. 

Q.     What  happened? 

A.  Well,  he  just  went  right  on  across  the  cross- 
ing, and  just  as  his  car  got  right  across  the  main 
line  I  noticed  the  train  come  down  the  track. 

Q.  What  did  you  see  of  the  train  as  it  was 
coming  down  the  track? 

A.  I  saw  the  headlight  first,  and  then  just  almost 
instantly  I  saw — I  heard  the  horn  or  whistle,  what- 
ever they  have,  I  don't  know  which  it  is,  blow. 

Q.  At  that  time  you  were  at  D-7,  as  you  have 
marked  it  ?  A.     That  is  right. 

Q.  Is  there  anything  you  can  tell  us  about  where 
on  the  track  the  train  was  when  the  whistle  blew? 
Have  you  any  way  of  telling  us  that?  [114] 

A.    Well,   I   would   say   it    couldn't   have   been 
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possibly  over  200  feet  up  the  track  from  the  cross- 
ing. 

Q.     Well,  is  200  feet  about  your  judgment? 

A.    Yes. 

Q.  Is  there  some  way  that  you  could — ^well,  let 
me  ask  you  this  question:  As  you  were  here  and 
saw  the  headlight  beam,  about  where  in  the  track 
did  you  see  the  beam  first? 

A.  Well,  kind  of  hard  to  say.  I  would  say  just 
almost  opposite  the  depot,  right  in  here  (indicat- 
ing). 

Q.  Will  you  make  a  mark  there?  We  will  call 
that  "D-8."  That  is  where  you  first  saw  the  beam, 
is  that  right  ?  A.     That  is  right. 

Q.  Was  it  passing  that  point  that  you  heard  the 
whistle  ? 

A.    Yes,  just  an  instant,  ahnost  at  the  same  time. 

Q.  Do  we  understand  that  is  about  where  the 
front  of  the  engine  was  when  you  heard  the  whistle  ? 

A.    Yes. 

Q.  Referring  now  to  D-8,  this  mark  that  you 
have  made A.    Yes. 

Q.  How  much  time  elapsed,  if  you  can  give  us 
your  judgment,  of  the  time,  between  the  time  you 
heard  the  whistle  at  this  point,  about  D-8,  and  the 
time  the  collision  occurred? 

A.  Oh,  well,  as  I  said  before,  I  am  an  awful 
poor  judge  of  time.   I  don't  know. 

Q.     Was  it  a  short  interval  or  long  interval? 

A.     Just  an  awful  short  interval. 

Q.     Awful  short  interval?  A.     Yes. 
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Q.    Would  you  say  it  was  an  instant? 

A.     Well,  probabl}^  an  instant. 

Q.  Could  you  give  an  estimate  of  the  speed  of 
that  train? 

A.  Well,  I  estimate  it  to  be  exceeding  60  miles 
an  hour,  anyhow. 

Q.  Up  to  the  time  you  had  seen  the  headlight  at 
D-8  and  the  whistle  at  that  point,  had  you  seen 
anything  in  this  vicinity  to  indicate  a  train  was 
coming  ?  A.     No. 

Q.  Did  you  look  in  the  direction,  as  you  moved 
from  where — as  you  moved  from  the  point  where 
you  first  came  to  a  stop  at  D-4  to  the  second  point 
at  D-7,  did  you  look  across  the  intersection  at  all? 

A.     I  don't  remember  doing  so,  no. 

Q.  Were  you  standing  looking  forward  at  the 
automobile  ?  A.     Yes. 

Q.  Did  you  see  anything  in  motion  in  the  vicinity 
of  D-6  at  that  time?  A.     I  never,  no. 

Q.  Did  you  see  any  lights  in  the  vicinity  of  D-6 
at  that  time?  A.    No. 

Q.    You  didn't?  [116]  A.    No,  I  never. 

Q.  Now,  after  the — you  can  go  back  to  the  wit- 
ness chair. 

(The  witness  resumed  the  witness  chair.) 

Q.    After  the  collision  occurred,  what  did  you  do, 
remain  in  the  car  or  did  you  get  out? 
A.    I  remained  in  the  car. 
Q.    Where  did  the  car  go,  or  did  it  move? 
A.     I  didn't  quite  follow  you. 
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Q.  Did  the  car  remain  at  this  point,  at  D-7,  as 
you  marked  it,  or  did  it  move  from  that  point? 

A.     I  understand  you  are  referring  to  our  car? 

Q.     Yes,  that  is  right. 

A.     We  remained  right  there. 

Q.     How  long? 

A.  Well,  just  long  enough  for  the  train  to  clear 
the  crossing. 

Q.     The  train  cleared  the  crossing? 

A.     Yes. 

Q.    Did  it  stop  down  the  line  somewhere? 

A.  Well,  at  first,  I  didn't  think  it  stopped,  but 
later  I  looked  down  the  track  and  saw  it. 

Q.     You  could  see  the  rear  of  it,  could  you? 

A.    Yes. 

Q.  When  the  collision  occurred,  was  it  still 
misty  ?  A.     Yes. 

Q.  And  was  the  windshield  wiper  still  going  on 
your  car?  [117]  A.     Yes. 

Q.    How  about  the  headlights ;  were  they  still  on? 

A.     Well,  the  headlights  were  still  on. 

Q.  Referring  to  the  car  ahead  of  you,  was  there 
anything  lighted  on  that  car? 

A.  Well,  I  never  paid  special  attention.  I  do 
remember  the  tail  light  being  on.  I  also  remember 
the  tail  light  being  on  after  the  collision  when  we 
went  over  to  the  wreck. 

Q.  You  saw  a  tail  light  on  the  car  after  it  was 
wrecked  ?  A.    Yes. 

Q.     ' '  Burning ' '  when  you  say  ' '  on, "  is  that  right  ? 

A.     Yes,  burning,  lit. 
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Q.  By  the  way,  did  you  know  who  was  driving 
the  car  at  the  time  of  the  collision?  A.     No. 

Q.  Did  you  know  Mr.  Shanahan  before  the  col- 
lision? A.     No,  I  didn't  know  him. 

Q.     Or  his  wife,  Mrs.  Shanahan? 

A.     No,  I  didn't  know  either  of  them. 

Q.  After  the  train  cleared  the  crossing  and 
stopped  down  the  line,  as  you  said,  did  the  car  in 
which  you  were  riding  move  forward? 

A.  Yes,  we  moved  forward  at  a  slow  rate  of 
speed  and  crossed  the  tracks  and  stopped  again. 

Q.     And  then  what  did  you  do?  [118] 

A.  Well,  both  I,  my  brother-in-law,  jumped  out 
of  the  car  and  ran  down  the  tracks  to  see  if  we 
could  render  any  assistance  to  the  occupants. 

Q.    And  what  did  you  see  down  the  tracks? 

A.  We  first  came  to  a — the  body  of  the  man  that 
we  later  learned  was  Ellis  Shanahan. 

Q.    And  did  you  check  his  pulse,  or  anything? 

A.  Well,  my  brother-in-law,  Eaymond  Hughes, 
checked  his  pulse  and  said  he  couldn't  feel  any 
pulse,  and  I,  myself,  gathered  up  some  of  the  papers 
and  his  wallet  that  had  been  thrown  out  there  on 
the  tracks,  gathered  it  up  and  laid  it  beside  the 
body. 

Q.  Did  you  note  whether  he  was  breathing  or 
not? 

A.    He  wasn't  breathing,  to  my  knowledge. 

Q.  Now,  did  you  go  past  the  body  to  where  the 
car  was  ?  A.    Yes. 
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Q.  By  the  way,  which  side  of  the  main  track  did 
you  find  the  body  on? 

A.  Well,  it  was  on  the  west  side  between  the 
tracks  and  the  highway. 

Q.  And  do  you  know  about  how  many  feet 
beyond  the  crossing  it  was?  Have  you  any  idea? 

A.  Well,  I  would  estimate  it  at  approximately  a 
hundred  and  twenty  feet,  something  like  that. 

Q.  And  how  about  the  wreck?  About  how  much 
further  beyond  the  body  was  it?  [119] 

A.  Oh,  approximately  twenty  or  thirty  feet 
farther. 

Q.  I  show  you  Plaintiff's  Exhibit  7  in  evidence, 
and  ask  you  if  that  is  a  picture  of  the  wrecked 
automobile  ?  A.    Yes. 

Q.  And  it  was  on  that  wreck  that  you  still  saw 
the  tail  light  burning,  is  that  right?  A.    Yes. 

Q.  Now,  after  you  viewed  the  wreckage  of  the 
car,  what  happened?  Did  you  do  anything  fur- 
ther? 

A.  Well,  we  decided — well,  we  looked  in  the  car 
to  see  if  there  was  anybody  else  in  the  car  and 
there  wasn't,  so  we  decided  we  couldn't  be  of  any 
assistance,  and  we  were  supposed  to  be  at  work  at 
eight  o'clock,  so  we  went  back  and  got  in  our  car 
and  went  on  to  work. 

Q.  Can  you  tell  us  about  what  time  the  accident 
occurred  ? 

A.  Well,  I  would  say  about  twenty  minutes  to 
eight. 

Q.     And  at  the  time,  was  it  still  dark? 
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A.     Yes,  it  was  pretty  dark. 

Q.  And  when  you  say  twenty  minutes  to  eight, 
you  are  referring  to  daylight  saving  time"? 

A.     Daylight  saving. 

Q.  Now,  I  show  you  Plaintiff's  Exhibit  3 — this 
is  in  evidence,  isn't  it,  Mr.  Clerk? 

The  Clerk:     Yes,  sir. 

Q.  (By  Mr.  Murman) :  Plaintiff's  Exhibit  3  in 
evidence,  and  [120]  ask  you  if  you  can  identify 
that  photograph?  A.     Yes. 

Q.  About  from  what  point  was  that  picture 
taken,  if  you  can  tell  us? 

A.  It  would  be  approximately  what  you  would 
see  if  you  stopped  at  the  stop  sign  on  the  east  side 
of  Howard  Street  crossing  and  looked  north. 

Q.  And  will  you — you  are  now  referring  to  this 
mark  you  made  here  at  D-3,  where  the  car  ahead  of 
you  stopped,  is  that  right? 

Mr.  Phelps:  Now,  I  will  object  to  the  last  one, 
if  your  Honor  please.  I  didn't  object  to  the  first 
one.  The  place  was  designated;  he  can't  express  the 
opinion  of  the  driver,  what  he  could  have  seen 

The  Court:  I  don't  think  he  made  that  state- 
ment. 

Mr.  Phelps:  Where  he  stopped,  I  thought,  was 
the  purpose  of  the  question. 

The  Court:    Read  the  question. 

(Question  read.) 
The  Court:    I  think  I  will  allow  the  answer.   It 
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is  a  repetition  of  the  previous  answer.    Are  you 

going  to  be  much  longer  with  the  witness? 

Mr.  Murman:  No,  I  think  that  he  is  now  ready 
for  cross-examination,  Judge. 

The  Court:    I  don't  want  to  hurry  you. 

Mr.  Murman:  I  was  just  turning  it  over  to 
cross-examination.  [121] 

The  Court:     We  will  take  a  recess. 

Take  a  recess,  ladies  and  gentlemen,  for  ten 
minutes.  In  the  meantime,  bear  in  mind  the  ad- 
monition that  I  have  heretofore  given  you. 

(Short  recess.) 

Q.  (By  Mr.  Murman)  :  I  have  just  one  ques- 
tion. Mr.  DeRosa,  did  you  see  any  flagman  around 
that  crossing  on  that  morning? 

A.    No,  I  didn't. 

Mr.  Murman:     No  further  questions. 

Cross-Examination 
By  Mr.  Phelps : 

Q.  Mr.  DeRosa,  you  left  your  home  after  arriv- 
ing. About  how  far  is  your  home  from  the  scene 
of  this  accident? 

A.    Well,  I  would  say  approximately  nine  miles. 

Q.  And,  I  take  it,  Mr.  Hughes  picked  you  up, 
and  after  picking  you  up,  you  went  straight  to  the 
place  where  the  accident  happened?  A.     Yes. 

Q.  And  your  place  is  from  east  and  north  of 
Anderson?  A.    That's  right. 
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Q.  And  you  came  in  on  North  Street,  is  that 
right?  A.     That  is  right. 

Q.  You  were  driving,  then,  as  you  came  into 
Anderson,  you  were  driving  west  on  North  Street? 

A.     That  is  right.  [122] 

Q.  Until  you  came  to  the  intersection  of  that 
North  and  Center  Streets?  A.     That  is  right. 

Q.  Now,  then,  you  continued  on  after  observing 
the  crossing  was  blocked  by  a  freight  train,  you 
continued  then  turning  to  your  left  and  went  down 
Center  Street?  A.     Yes. 

Q.     In  a  southerly  direction?  A.     Yes. 

Q.  You  didn't  stop  and  wait  at  that  crossing, 
you  simply  turned  and  went  on  down  Center  Street  ? 

A.  We  paused  momentarily  at  North  Street 
crossing. 

Q.     What  I  mean,  you  didn't  stop  and  wait? 

A.     We  didn't  stop  and  wait. 

Q.  For  the  train  or  for  the  other  train  to  clear; 
you  simply  turned,  did  you  not,  after  pausing? 

A.    Yes. 

Q.  Did  you  come  to  a  full  stop  or  slow  down 
and  turn? 

A.  Well,  I  believe  we  just  paused  momentarily. 
He  undoubtedly  put  the  car  in  low  gear  to  start 
again. 

Q.  But  you  didn't  come  all  the  way  up  to  the 
tracks  and  have  to  back  up  and  turn  around? 

A.    No,  not  that  as  I  remember  it. 

Q.    And  you  turned  left  and  then  continued  on 
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down  south  on  Center  Street;  you  didn't  turn  into 

the  crossing  at  Ferry  [123]  Street,  did  you? 

A.     Not  that  I  remember. 

Q.  You  could  see  that  the  freight  cars  were 
across  Ferry  Street  without  turning  into  Ferry 
Street  and  directing  your  headlights  on  them? 

Mr.  Murman:    Is  that  a  question? 

Mr.   Phelps:     Yes. 

The  Witness :    You  want  me  to  answer  that  ? 

Mr.  Phelps :    I  will  rephrase  it  again. 

Q.  You  didn't — you  did  not  turn  into  Ferry 
Street?  A.    Not  that  I  remember. 

Q.  And  you  did  see  the  freight  cars  still  block- 
ing Ferry  Street  without  turning  in? 

A.     Pardon  ? 

Q.  You  observed  the  freight  cars  still  blocking 
Ferry  Street? 

A.  I  observed  the  freight  cars  still  obstructing 
the  crossing. 

Q.  Yes.  Then  you  continued  on  down  here  past 
the  depot  and  then  you  saw  the  car  which  later  you 
learned  was  driven  by  Mr.  Shanahan,  and  at  the 
point  which  you  have  identified  as  D-2;  is  that 
correct?  I  am  now  pointing  to  the  place  where  the 
car  was,  or  is  that  where  you  were? 

Mr.  Murman:  Better  have  him  come  down  and 
look. 

Q.  (By  Mr.  Phelps)  :  I  think  it  was  D-1.  You 
tell  me  where  it  was.  Let  me  see  what  my  notes 
say. 
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The  Witness:  Mr.  Shanahan's  was  where  it  is 
marked  D-1.  [124] 

Q.    Marked  D-1. 

A.     Our  car  was  marked  where  it  is  D-2. 

Q.  Now,  you  didn't  see  Mr.  Shanahan's  car 
before  you  reached  this  point,  D-2  ? 

A.     I  think  not. 

Q.  And  at  that  time — will  you  draw  the  diagram 
to  indicate,  a  rectangle,  to  indicate  the  direction 
which  your  car  was  headed  and  the  front  end  of  it, 
and  where  it  was  ?  See  what  I  mean  ?  I  mean,  draw 
a  rectangle,  indicating  the  car. 

A.    You  want  me  to  draw  that  on  the  map  ? 

Q.    Yes,  right  on  the  map. 

A.     I  would  estimate  his  car 

Q.     I  say  yours. 

A.  I  am  sorry.  Well,  I  would  estimate  our  car 
was  just  about  like  this  (indicating). 

Q.  And  what  is  your  estimate  of  the  distance 
from  the  front  end  of  your  car  to  the  front  end  of 
his  car  at  the  time  you  first  saw — to  the  rear  end 
of  his  car,  when  you  first  saw  it? 

A.    Well,  not 

Q.    In  feet,  if  you  can. 

A.  We  were  up  rather  close.  I  imagine  it  would 
possibly  be  fifty  feet,  or  so. 

Q.  All  right.  Now,  for  the  record,  Mr.  Murman, 
the  witness  did  draw  a  parallelogram  across  D-2. 
You  can  take  the  stand  again,  if  you  will,  please. 
You  will  be  more  comfortable.  [125] 

At   the    time,    Mr.    DeRosa,    that   you    saw   the 
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Shanahan  car,  did  you  observe  its  speed  at  that  time 

as  it  was  going  along? 

A.  I  didn't  observe  just  what — just  exactly  how 
fast  it  was  going,  no. 

Q.  And  at  that  time,  at  the  time  you  saw  it,  had 
it  yet — withdraw  that.  At  the  time  you  saw  it, 
when  you  first  saw  it,  had  he  yet  made  his  right- 
hand  turn  into  the  crossing  street? 

A.     No,  I  don't  believe  he  had. 

Q.    All  right.  A.     Otherwise 

Q.     You  saw  him  make  that  turn 

A.  To  add  a  little  bit  to  the  statement  I  just 
made,  he  wouldn't — his  car  wouldn't  come  squarely 
parallel  with  Center  Street  making  that,  had  just 
kind  of  made  a  sweeping  "S." 

Q.  You  mean  making  a  sweeping  "S"  out  of 
Howard  Street  and  turning  left,  and  then  turned 
right  into  the  Howard  Street  crossing? 

A.  Yes,  assuming  he  came  out  of  Howard  Street, 
yes. 

Q.  Well,  you  didn't  see  him  before  the  point 
where  you  saw  him? 

A.    I  don't  know  that  he  came  out  of  Howard. 

Q.    You  don't  know  one  way  or  the  other? 

A.    No. 

Q.  Your  brother-in-law,  you  testified  you  saw  it 
before  he  did,  is  that  right? 

Mr.  Murman:  I  will  object  to  what  his  brother- 
in-law  [126]  testified 

Q.  (By  Mr.  Phelps)  :  You  don't  know  when  he 
saw  the  car  ?  A.     No. 
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Q.  As  far  as  you  are  concerned,  you  don't  knoTV 
where  it  came  from  ? 

A.     I  don 't  know  where  it  came  from. 

Q.  All  you  know  is  that  you  had  come  a  distance 
of  two  blocks  on  Center  Street  and  you  didn't  see  it 
at  any  point  down  those  two  blocks  on  Center 
Street?  A.    I  did  not. 

Q.  And  you  didn't  see  it,  then,  until  you  came 
into  the  intersection  of  Center  and  Howard? 

A.  Well,  it — yes,  that  would  be  approximately 
right. 

Q.  I  assume  you  were  paying  attention  to  where 
you  were  going,  weren't  you,  as  you  were  going 
down  those  two  blocks?  A.     Well,  yes. 

Q.  And  you  were  looking  forward  through  the 
windshield  ?  A.     Yes. 

Q.  Now,  as  the  car  driven  by  Mr.  Shanahan 
came  to  a  stop,  can  you  locate  the  place  where  that 
car  stopped  with  reference  to  the  incline  there  at 
the  crossing? 

A.  Well,  I  believe  that  he  stopped  right  at  the 
foot  of  the  incline. 

Q.    You  mean — pardon  me,  had  you  finished? 

A.    Yes.  [127] 

Q.  You  mean  by  that,  the  front  end  of  his  car 
was  at  the  bottom  of  the  incline?  A.    Yes. 

Q.  And  ISO  that,  without  regard  to  any  other 
physical  obstruction  or  any  other  mark  you  might 
have  put  on  the  map,  your  recollection  there  and 
then  at  the  time  when  you  observed  him  was  he 
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stopped  with  his  front  end  at  the  bottom  of  this 
little  incline?  A.     Yes,  approximately  that. 

Q.  And  that  it  was  only  after  he  stopped  that 
he  went  up  this  incline  to  reach  the  grade  and  level 
of  the  tracks?  A.    Yes. 

Q.  In  other  words,  when  he  stopped,  so  it  will  be 
perfectly  clear,  his  car  was  on  the  level  of  the  grade 
of  Center  Street  itself  ?  A.     Not  exactly,  no. 

Q.  Well,  it  was  still  at  the  bottom  of  that  httle 
incline  and  hadn't  yet  gone  up  the  grade  off  of 
Center  Street,  isn't  that  right?  A.    Yes. 

Q.  All  right.  Now,  you  came  to  a  stop  behind 
him,  is  that  right?  A.    Yes. 

Q.  When  you  came  to  a  stop  behind  him,  you 
were  directly  behind  him,  was  your  car  headed  in 
the  same  direction  as  his  [128]  car,  or  was  it  at  an 
angle  with  his  car  ? 

A.  Well,  we  would  be  in  somewhat  of  an  angle 
to  him. 

Q.  Suppose  you  come  down  to  the  board,  then, 
and  draw  in  the  two  cars  as  they  were  both  stopped, 
yours  beside  the  Shanahan  car  and  the  Shanahan 
car  before  he  went  over  the  crossing?  Will  you 
draw  that  in? 

(Witness  at  the  blackboard.) 

Q.  Now,  I  don't  know  how  to  ask  you  to  do  that 
with  all  these  other  marks  on  the  board.  Suppose 
you  take  a  regular  lead  pencil  and  do  it. 

A.  Well,  I  believe  the  car  would  be  bigger  than 
I  am  drawing  here. 
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Q.  I  think  it  would.  Do  you  want  to  make  a — 
do  you  want  to  make  it  a  little  bigger,  then  ? 

A.     Something  like  that  (indicating). 

Q.  All  right.  Well,  now,  I  think  it  is  apparent 
that  it  isn't  drawn  accurately  to  scale,  but,  at  any 
rate,  the  points  that  you  have  indicated,  the  rela- 
tive— I  may  have  to  darken  it — this  relative  posi- 
tion— these  relative  positions  of  these  two  cars  as 
they  were  stopped,  and  this  is  in  lead  pencil,  and  I 
will  draw  an  arrow  to — let's  see.   This  will  be  D-9. 

Mr.  Murman:    That's  right. 

Q.  (By  Mr.  Phelps)  :  And  that  will  indicate 
the  position  of  the  Shanahan  car  as  it  stopped,  and 
we  will  draw  this  D-10  and  make  it  the  position  of 
your  car  after  it  stopped  behind  [129]  the  Shan- 
ahan car,  and  we  understand  it  isn't  drawn  exactly 
to  scale,  but  can  you  say  that  the  front  end  as  it  is 
indicated  there,  the  approximate  position  of  the 
front  ends  of  the  two  cars? 

A.  The  front  end  of  it  would  be  approximately — 
I  might  have  made  just  a  little  mistake  in  the  tilting 
of  it  somewhat;  I  don't  know. 

Q.  What  do  you  mean  by  that;  the  angle  in 
which  they  were  in  the  street?  A.    Yes. 

Q.  Well,  if  there  is  any  mistake,  why  not  correct 
it  now  ?  Can  you  tell  us  in  which  respect  and  which 
ones? 

A.  Well,  his  car  would  probably  have  been  tilted 
more,  since  he  was  coming  in  from  the  right. 

Q.  Just  the — draw  the  approximate  angle  it  was 
and  in  the  street. 


136  Nelda  SJmnahan  vs. 

(Testimony  of  John  L.  DeRosa.) 

A.  Well,  it  would  be  tilted  a  little  bit  more  so 
(indicating) . 

Q.  You  mean  it  would  be  beading  a  little  bit 
more A.     Yes. 

Q.    south? 

A.  Yes.  The  front  end  would  be  a  little  more 
south. 

Q.  A  little  more  south ;  and  you  have  indicated  it 
there  ?  A.    Yes. 

Q.  He  hadn't  yet  straightened  up  yet  and  wasn't 
yet  parallel  with  Howard  Street.  Now,  I  am  talking 
about  the  Howard  Street  crossing,  not  Howard 
Street  on  the  other  side.  [130] 

A.     He  wasn't  quite  parallel  with  the  crossing. 

Q.  Thank  you.  Sit  down,  then,  Mr.  DeRosa. 
Now,  after  he  started  up,  he  never  came  to  a  stop 
until  he  was  hit,  is  that  right  ?  [130- A] 

A.     That's  right. 

Q.    Did  he  slow  down  at  any  time? 

A.    No. 

Q.    Did  he  speed  up  at  any  time? 

A.    No. 

Q.  Did  he  just  maintain  his  speed  that  he  ac- 
quired after  having  started  up,  is  that  right? 

A.    Yes,  sir. 

Q.    And  can  you  estimate  that  speed  for  us? 

A.  Approximately  five  miles  an  hour  he  was 
traveUng. 

Q.  Now,  how  long — you  have  estimated  it,  you 
said,  you  were  not  a  good  judge  of  time,  so  I  think 
you  said  you  thought  he  was  stopped  there  about  a 
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minute,   but  is  it   fair  to   say  this:    That  in   any 
event,  he  was  stopped  the  length  of  time  that  it 
took  him  to  do  the  acts  that  you  have  described, 
namely,  the  wiping  of  the  front  windshield? 

A.     Well 

Q.     Whatever  the  length  of  time  that  took? 

A.     A  man  as  cautious  as  he  was 

Mr.  Phelps:  Well,  now,  I  will  ask  that  go  out 
and  ask  that  the  question  be  answered. 

The  Court:    It  will  be  stricken. 

Mr.  Phelps:    Thank  you,  your  Honor. 

Q.  Can  you  answer  my  question?  I  will  re- 
frame  it.  My  question  is :  You  say  that  it  is  a  little 
difficult  for  you  to  judge  [131]  time.  I  am  trying  to 
fix  it  for  you  another  way  and  would  you  say 

A.  It  isn't  difficult  for  me  to  judge  time.  I 
referred  to  distance. 

Q.  Oh,  I  see — after  I  believe.  In  any  event, 
whatever  that  time  takes  to  perform  what  he  did, 
what  you  said,  that  is  about  the  time  he  was  stopped. 
Is  that  right? 

A.  I  would  say  possibly  he  stopped  there  a 
minute. 

Q.    AU  right.  A.     Or  so. 

Q.  And  you  came  up  right  behind  him  as  he 
stopped,  did  you?  A.    Yes. 

Q.  Had  him  under  observation  the  entire  time 
from  the  time  you  first  saw  him  at  the  point  D-1 
until  he  did  come  to  a  stop?  A.    Yes. 

Q.  Now  then,  after  he  started  out,  what  did 
your  car  do? 
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A.  Well,  we  parked  just  momentarily,  and  then 
started  up  following  up  behind  him. 

Q.  You  followed  him  around,  followed  him  over 
the  crossing,  is  that  right  ?  A.     Yes. 

Q.  And  did  you  thereafter  come  to  a  stop  before 
the  collision? 

A.    Yes,  we  came  to  a  stop  before  the  collision. 

Q.  And  was  that  also  at  the  bottom  of  the  grade, 
or  was  it  still  a  little  farther  up?  [132] 

A.    We  drove  up  on  the  grade  a  little  ways. 

Q.    About  how  far  up  the  grade? 

A.    Well,  possibly  a  car  length  or  so. 

Q.  What  do  you  mean  by  a  car  length,  an  auto- 
mobile length?  A.     That's  right. 

Q.    About  twelve  or  fifteen  feet?  A.     Yes. 

Q.  Beyond  and  west  of  the  place  where  he 
stopped  ?  A.    Yes. 

Q.  And  then  you  came  to  a  stop  there,  is  that 
right  ?  A.    Yes. 

Q.    How  long  were  you  stopped  there  ? 

A.  Well,  due  to  the  stress  we  was  under,  I 
couldn't  say. 

Q.  All  right.  At  any  rate  can  you  say  this: 
In  relation  to  the  time  of  events,  had  you  started  up 
at  the  time  when  you  first  saw  the  headlight  of  the 
locomotive  of  the  engine? 

A.  I  believe  that  we  were  moving  when  I  saw  the 
headlight  and  heard  the  whistle. 

Q.  And  how  far  had  you  proceeded  from  your 
stop,  that  is,  your  second  stop,  from  the  stop  until 
you  heard  the  whistle  or  saw  the  light? 
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A.  In  reference  to  the  second  stop,  what  do  you 
mean  there  ^ 

Q.  Well,  as  I  understood  it,  you  made  a  stop 
back  here  behind  the  Shanahan  car  and  then  went 
up  a  grade  about  twelve  or  fifteen  feet  and  stopped 
again?  [133]  A.     Yes. 

Q.  And  then  you  had  started  up  before  you  saw 
the  train? 

A.     No,  we  saw  the  train  before  we  stopped. 

Q.  You  saw  the  train  before  you  made  the 
second  stop? 

A.  Just — oh,  maybe  an  instant  or  so  before  we 
stopped. 

Q.  I  see.  So  then,  so  that  we  are  clear,  now  you 
had  stopped  behind  the  Shanahan  car,  the  position 
marked  D-10?  A.     Yes. 

Q.  The  Shanahan  car  started  up  and  went  over 
the  crossing  without  stopping?  A.     Yes. 

Q.  And  after  it  started  up,  you  started  up  and 
started  to  cross  the  crossing  and  didn't  stop  again 
until  you  saw  the  train  and  that  was  what  caused 
you  to  stop;  is  that  right? 

A.  Well,  I  wasn't  driving  the  car,  and  I  don't 
remember  exactly  whether  it  was  my  saying  some- 
thing to  my  brother-in-law  about  the  train  or  what 
it  exactly  was  it  made  him  stop. 

Q.    I  see. 

A.    But  he  stopped  there  after  I  saw  the  train. 

Q.  Whether  it  was  because  you  said  something 
to  your  brother-in-law  or  because  your  brother-in- 
law  saw  the  train,  in  any  event,  you  didn't  stop  your 
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automobile  again  until  after  you  had  seen  the  train? 

A.    After  I  had  seen  the  train,  yes. 

Q.  And  you  didn't  do  this:  So  that  we  are 
absolutely  clear,  [134]  I  don't  want  to  be  mistaken; 
you  didn't  then  after  having  started  up  stop  a 
second  time  back  at  the  same  point  where  the 
Shanahan  car  stopped  and  then  proceeded  on  again 
and  then  come  to  a  point,  a  third  stoxD  after  you  saw 
the  train? 

A.  No,  we  made  just  the  two  stops  on  this  side 
of  the  tracks. 

Q.  All  right.  And  when  you  saw  the  train — 
how  far  did  your  automobile  move  after  you  saw  it  ? 

A.     Well,  I  wouldn't  exactly  know  just  exactly. 

Q.  Well,  give  your  best  estimate,  give  it  as  close 
as  you  can  and  follow  very  frankly  as  close  you 
think  you  can  come  to  it? 

A.    It  was  just  an  instant. 

Q.  Was  it  a  matter  of  feet,  ten  feet,  or  three  or 
four  feet,  or  only  one  foot?  I  know  that  you  can't 
be  exact,  and  I  ana  not  holding  you  down  to  that, 
but  we  want  to  know  approximately  how  far? 

A.  I  don't  think  that  we  went  over  half  a  dozen 
feet. 

Q.    All  right. 

A.    After  I  saw  the  train  until  we  stopped. 

Q.  And  when  you  first  saw  the  train — and  that 
was  the  first  thing  you  saw,  was  the  headlight,  is 
that  correct?  A.    Yes. 

Q.    And  as  you  saw  that  headlight,  that  was  as 
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you  came,  as  it  came  into  your  view  beyond  the 

station,  is  that  correct? 

A.  Well,  I  don't  know  if  I  would  put  it  that  far 
up  the  track,  but  as  I  said  before,  when  I  saw  the 
train,  I  judge  it  was  only  a  couple  of  hundred  feet 
up  the  track  and — when  I  saw  the  light.  [135] 

Q.  When  you  saw  it — I  want  to  have  it  exactly — 
how  far  up  the  track  was  it?  Now,  I  am  trying  to 
have  your  memory  this  way :  You  said  you  saw  the 
light  as  it  came  into  view  as  you  drove  up  here  and 
as  the  station  then  became  more  behind  you  and  the 
locomotive  then  came  in  evidence  when?  Beside  the 
station?   Do  you  understand  what  I  mean? 

A.  I  understand  what  you  mean,  but  I  didn't 
pay  any  attention  in  reference  to  the  depot. 

Q.    All  right,  so  that  you  just  can't  answer  that? 

A.    No. 

Q.  You  can't  help  us  on  that?  All  right.  At  any 
rate,  you  did  hear  a  whistle  or  horn  ? 

A.  Yes,  I  heard  a  whistle  or  horn,  whatever  they 
have. 

Q.  And  was  that  almost  at  the  same  time  that 
you  saw  the  headlight? 

A.  Well,  it  was  just  momentarily  after,  just  a 
short  interval  after  I  saw  the  light  'til  I  heard  the 
whistle  or  horn. 

Q.    Was  it  a  matter  of  a  second  or  so  ? 

A.    Well,  yes. 

Q.  And  did  it  make  a  continuous  whistle  or  was 
it  a  short  blast,  or  what  ?  A.     Yes. 

Q.    What?  A.     Well,  I  don't  know 
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Q.     So  far  as  you  can  now  remember?  [136] 

A.     Just  one  long  blast  as  it  went  by. 

Q.  All  right.  Now  then,  so  that  your  memory 
after  you  came  to  a  stop  ten  or  twelve,  twelve  or 
fifteen  feet  up  the  incline  after  the  train  was  ob- 
served by  you,  did  you  remain  stopped  until  after 
the  train  cleared  the  crossing?  A.    Yes. 

Q.  And  at  the  time  you  stopped,  how  far  ahead 
of  you  was  the  Shanahan  car? 

A.    Well,  I  would  say  thirty-five  feet. 

Q.  And  at  the  time  you  stopped  there,  had  there 
been  an  impact? 

A.  I  don't  exactly  remember  whether  we  stopped 
before  the  train  hit  or  not. 

Q.  Can  you  tell  me  where  the  Shanahan  car  was 
when  you  first  saw  the  headlight? 

A.  Well,  I  wasn't  looking  at  the  car  when  I  saw 
the  headlight.  I  was  looking  out  the  side  of  the  side 
window  and  when  I  looked  around  the  next  time  I 
saw  the  car  as  I  saw  the  headlight,  that  is,  it 
seemed  to  me  like  it  was  right  over  the  main  line 
right  in  front  of  the  train. 

Q.    Was  that  before  or  after  the  collision? 

A.     That  was  before  the  collision. 

Q.  How  far  was  the  engine  from  the  automobile 
at  that  time?  A.    Well,  I  couldn't  say. 

Q.  And  at  that  time,  I  take  it  from  the  very 
moment  that  you  [137]  saw  the  headlight  up  until 
after  the  accident  and  after  the  train  cleared  the 
crossing,   your   entire    attention   was    occupied   by 
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the  events  of  seeing  this  locomotive   coming  and 

watching  the  car? 

A.  Well,  my  whole  attention  was  centered  on  the 
car.  I  didn't  especially  pay  any  attention  to  the 
train  until  it  came  into  my  line  of  vision  directly 
in  front  of  me. 

Q.  All  right,  so  you  were  watching  the  car  the 
entire  time  before  you  saw  the  train,  and  after  you 
saw  the  train,  you  were  watching  the  train  and  the 
car  ?  A.    Yes. 

Q.     And  you  weren't  watching  anything  else? 

A.    No. 

Q.  All  right.  Now,  when  you  say  that — did  I 
understand  you  to  say  that  you  didn't  think  that 
the  train  was  going  to  come  to  a  stop? 

A.    Yes. 

Q.  Think  back.  Isn't  it  a  fact  that  you  actually 
remember  seeing  sparks  fly  from  the  wheels  be- 
cause the  brakes  were  set  on  the  train  at  the 
crossing  ? 

A.  I  actually  saw  a  spark,  but  I  imagined  it  was 
from  part  of  the  wreckage  under  the  car  that  was 
throwing  the  sparks. 

Q.     Didn't  you  see  it  was  sparks  from  the  brakes  ? 

A.  I  couldn't  say  truthfully  that  they  were  the 
sparks  from  the  brakes.  I  wondered  at  the  time 
what  they  were  from.  [138] 

Q.  I  see.  Well,  you  have  seen,  haven't  you,  trains 
coming  down  grades  and  brakes  set  and  sparks  fly- 
ing? A.     No,  I  haven't. 

Q.     You  haven't?  Well,  is  it  your  testimony  then, 
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that  you  would  say  that  you  did  not  observe  sparks 

that  were  coming  from  the  brakes  of  the  cars  ■? 

A.    Yes. 

Mr.  Murman :  He  has  testified  he  has  never  seen 
sparks  coming  from  brakes.  That  is  a  pure  conclu- 
sion, if  the  Court  please. 

Q.  (By  Mr.  Phelps) :  Now  then,  so  far  as  you 
are  concerned,  you  are  not  telling  us  anything  other 
than  what  you  heard  or  saw,  isn't  that  correct! 

A.     That  is  right. 

Q.  You  don't  know  of  your  own  knowledge 
whether  or  not  any  further  or  other  whistles  were 
sounded  by  this  locomotive  other  than  the  one  that 
you  heard,  is  that  correct? 

A.     I  never  heard  any. 

Q.  All  right,  and  you  are  not  telling  us  now,  not 
meaning  to  say  that  no  other  whistles  were 
sounded  ? 

Mr.  Murman :  That  is  calling  for  a  conclusion  of 
the  witness,  if  the  Court  please.  How  can  he  say 
whether  another  whistle  was  sounded  if  he  only 
heard  one  whistle? 

Mr.  Phelps:     I  am  qualifying  it.  ll 

The  Court:  He  already  stated  that.  He  said  he 
never  heard  [139]  any  other. 

Mr.  Phelps:  That  is  exactly  what  I  am  getting 
at. 

Mr.  Murman:  That  is  the  reason  for  my  objec- 
tion. 

Mr.  Phelps :     I  think  I  am  entitled  to  go  into  that. 

Mr.  Murman:    You  are  not  entitled  to  ask  the 
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witness   to   answer   a   question   he   knows   nothing 

about. 

Mr.  Phelps:     Well,  I  submit  my  question. 

The  Court:  I  think  the  question  was  asked  and 
answered.   He  said  he  only  heard  that  one  whistle. 

Mr.  Murman:  I  didn't  think  he  had  given  any 
answer  to  that  last  question. 

The  Court:  Well,  read  the  question,  Mr.  Re- 
porter. 

(The  question  was  read  by  the  Reporter.) 

The  Court :     You  can  answer  that  question. 

A.    Would  you  mind  framing  the  question  again  ? 

Mr.  Phelps:  I  think  I  can,  yes.  Don't  answer 
until  your  Counsel  has  a  chance  to  object. 

Q.  Mr.  DeRosa,  my  question  is  simply  this :  You 
are  telling  us  what  you  did  see  and  what  you  did 
hear,  and  you  are  not  now  telling  us  by  your  testi- 
mony that  the  horn  or  whistle  was  not  sounded  on 
any  other  occasions  than  the  one  you  heard? 

Mr.  Murman:  I  submit,  if  the  Court  please,  if 
he  only  heard  one  whistle,  how  can  he  tell  whether 
there  was  blowing  on  any  other  occasion? 

The  Court:  He  is  not  asking  that.  He  is  simply 
asking  [140]  if  it  was  only  once  that  he  heard  the 
wliistle. 

Mr.  Murman:  If  that  is  the  question,  I  have  no 
objection  to  him  answering. 

A.    It  was  only  once  I  heard  the  whistle. 

Q.  (By  Mr.  Phelps)  :  All  right.  How  long  did 
you  stay  at  the  scene  of  the  accident? 
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A.  Well,  I  don't  imagine  we  stayed  there  over 
six  or  seven  minutes. 

Q.  This  was  after  you  drove  up  and  crossed  the 
crossing  and  went  over  as  you  have  described  it 
to  us?  A.     Yes. 

Q.     Then  later  you  came  back,  is  that  correct  *? 

A.    Yes. 

Q.  How  long  afterwards  was  it  that  you  came 
back? 

A.  Well,  I  couldn't  say  about  that.  I  never  carry 
a  watch. 

Q.     Half  an  hour,  an  hour,  what? 

A.     I  believe  it  was  longer  than  that. 

Q.    Your  best  estimate? 

A.  We  went  to  work  and  the  Foreman  told  us 
we  might  as  well  go  back  home,  we  turned  around, 
got  in  the  car  and  drove  back  to  the  scene  of  the 
accident.  I  imagine  it  was  an  hour  at  the  least. 

Q.  When  you  got  back,  had  Mr.  Shanahan  been 
taken  away  in  the  ambulance?  A.     No.  [141] 

Q.    He  was  still  there?  A.    Yes. 

Q.  How  long  did  you  remain  there  on  this  second 
occasion  ? 

A.     Oh,  we  remained  possibly  ten  minutes  or  so. 

Q.  By  the  time  you  left  the  second  time,  had  Mr. 
Shanahan  then  been  taken  away  ?  A.     No. 

Q.  Had  any  preparations  been  made  to  start  to 
take  him  away;  in  other  words,  had  he  been  lifted 
on  the  stretcher  and  was  he  being  lifted  into  the 
ambulance  at  that  time  ? 

A.    Well,  I  believe  there  was  some  ''diffewculty" 
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about  which  funeral  parlor  was  going  to  take  care 

of  him. 

Q.  I  see,  but  nothing  yet  had  been  done  about 
that?  A.     No. 

Q.    Were  there  any  officers  there  that  you  saw  ? 

A.     There  was  a  Highway  Patrolman. 

Q.    And  do  you  know  who  he  is? 

A.     No,  I  don't  know  him. 

Q.     Can  you  describe  him? 

A.     No,  it  has  been  too  long  ago. 

Q.  Was  he  in  the  uniform  of  a  State  Highway 
Patrolman  ?  A.     Yes. 

Q.    And  was  the   Constable  there,  if  you  know? 

A.     I  don't  remember  of  seeing  him,  no. 

Q.    You  don't  remember  seeing  him?  [142] 

A.    No. 

Q.  You  didn't  talk  to  him  at  the  scene  of  the 
accident,  the  Constable?  A.     No. 

Q.     Do  you  know  the  name  of  the  Constable  ? 

A.    You  mean  at  Anderson? 

Q.    Yes. 

A.    I  believe  his  name  is  Dewey  Casebeer. 

Q.    You  didn't  have  any  conversation  with  him? 

A.    No. 

Q.  Now,  on  the  question  of  visibility  at  the  time 
of  the  accident,  you  said  it  was  pretty  dark,  is  that 
right  ? 

A.  Yes,  it  was  dark  enough  that  you  needed  your 
headlights  pretty  bad. 

Q.    And  was  day  breaking  ? 
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A.  Well,  as  I  remember,  I  don't  know  for  sure. 
It  might  have  just  been,  just  barely  breaking. 

Q.     The  gray  light  of  dawn,  is  that  right  ? 

A.  Well,  I  don't  know^  what  you  mean,  how  dense 
you  mean. 

Q.  Well,  I  am  not  now  concerned  with  atmos- 
pheric conditions,  Mr.  DeRosa,  but  I  am  trying  to 
find  out  the  best  I  can  from  you  because  you  were 
there.  A.     It  was  just  breaking  dawn. 

Q.     It  was  just  breaking  dawn?  A.    Yes. 

Q.  By  that,  so  that  I  can  understand,  the  sky 
wasn't  black  as  it  is  at  night.  It  had  started  to 
break  dawn  and  there  was  light  in  the  sky  ? 

A.  I  don't  remember  whether  there  was  light  in 
the  sky  or  not.  I  remember  it  was  misty  and  I  be- 
lieve it  was  just  breaking  dawn. 

Q.     Breaking  dawn? 

A.  I  don't  believe  there  was  enough  light  to 
amount  to  anything  from  the  dawn. 

Q.  Well,  it  was  sufficient,  so  that  you  could  see 
the  silhouettes  of  buildings,  couldn't  you? 

A.  Well,  I  don't  remember  exactly  whether  I 
could  or  not. 

Q.  You  don't  remember?  Could  you  see  the  sil- 
houettes of  trees  ? 

A.    You  are  referring  to  against  the  sky? 

Q.    Yes. 

A.    Well,  I  don't  believe  you  could. 

Q.    It  was  overcast,  wasn't  it? 

A.    Yes. 

Q.    And  had  been  raining  that  night? 
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A.  Well,  I  don't  know.  I  don't  remember 
whether  it  had  been  raining  or  not.  It  was  a  kind 
of  misty  morning.  I  guess  you  could  call  it  small 
raindrops. 

Q.  But  hadn't  it  been  raining  rather  heavily  that 
night  ? 

A.     I  don't  remember  whether  it  had  or  not. 

Q.  You  don't  remember  whether  there  were  pud- 
dles of  water  [144]  around  this  crossing? 

A.     No. 

Q.  I  mean  real  puddles.  Deep  puddles.  Not  made 
from  mist. 

A.  I  don't  exactly  remember  seeing  any  pud- 
dles, no. 

Q.  Do  you  remember  whether  the  roads  were  wet 
from  rain  or  not? 

A.     The  roads  were  wet,  yes. 

Q.  Do  you  know  whether  or  not  that  was  from 
the  rain  of  the  night  or  don't  you  know  one  way  or 
the  other,  tell  me  ? 

A.  Well,  I  assumed  it  was  from  the  mist  that 
was  falling  there  in  the  morning.  [145] 

Q.  But  it  could  have  been  from  the  rain,  is  that 
right  ? 

Mr.  Murman:  No,  that  is  not  the  witness'  testi- 
mony. You  are  trying  to  put  words  in  his  mouth. 

Mr.  Phelps:  I  am  trying  to  get  the  witness  to 
answer  the  question  ''Yes"  or  "No." 

The  Court:  Don't  argue  about  it.  Proceed  and 
answer  the  question.  Read  the  question. 

(The  question  was  read  by  the  reporter.) 
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The  Court :     That  is  assuming  it  had  been  raining. 

Mr.  Phelps :     Exactly. 

A.  Assuming  that  it  had  rained,  it  could  have 
been  from  the  rain. 

Mr.  Murman:  That  is  a  purely  hypothetical  an- 
swer, if  the  Court  please,  and  I  move  it  be  stricken. 

The  Court :  I  don't  think  it  makes  any  difference 
whether  it  rained  or  not.  The  w^itness  has  already 
said  he  doesn't  know  whether  it  rained  or  not. 

Mr.  Murman:  I  can't  see  the  materiality  of  it, 
either. 

The  Court:  If  there  had  been  a  rain,  then  it 
might  have  been  from  the  rain.  That's  like  saying 
I  would  have  had  ham  and  eggs  for  breakfast  if  I 
had  some  eggs. 

Mr.  Phelps:  I  think,  if  Your  Honor  please,  we 
can  establish  it  did  rain  that  night.  We  have  pic- 
tures of  puddles,  and  so  on. 

The  Court:  I  don't  care  what  you  could  establish 
now.  [146]  He  may  have  been  asleep. 

Mr.  Phelps:     Absolutely. 

The  Court :     I  have  been  asleep  while  it  rained. 

Mr.  Phelps:  Unquestionably;  but  I  thought  it 
would  be  i)roper  to  question  him  about  it  and  I  still 
think  it  is.  All  right. 

Q.  (By  Mr.  Phelps)  :  Now,  then,  can  you  tell 
us  whether  or  not  before  you  left  the  scene  of  the 
accident  it  got  lighter  or  whether  it  remained  just 
as  dark  as  it  was  before  ? 

A.    Well,  I  believe  it  got  just  a  little  bit  lighter. 


I 


Southern  Pacific  Company  151 

(Testimony  of  John  L.  DeRosa.) 

Q.  And  can  you  tell  us  whether  or  not  the  visi- 
bility before  you  left  was  such  that  you  could  see 
objects,  see  the  automobile  dow^n  the  crossing,  and 
so  forth,  from  the  crossing? 

A.  Well,  I  don't  believe  you  could  see  it  very 
well  from  the  crossing. 

Q.     But  you  could  see  lights'?  A.     Pardon? 

Q.  I  say,  you  could  see  lights?  This  mist — let's 
get  into  this  mist — it  w^asn't  so  thick  like  a  fog  that 
it  obscured  or  blocked  lights  ? 

A.    You  could  see  lights,  yes. 

Q.  It  wasn't  fog  so  that  it  obscured  and  blocked 
out  lights? 

A.  It  didn't  block  out  lights  at  a  relatively  short 
distance,  no. 

Q.  And  it  did  not  block  out  the  lights  across  the 
road?  [147]  A.     No. 

Q.  Didn't  block  out  the  headlights  of  the  cars 
on  Highway  99? 

Mr.  Murman:  You  mean  at  the  crossing,  Mr. 
Phelps  ? 

Mr.  Phelps:  No.  As  he  was  coming  down,  he 
said  there  were  cars  going  down  Highway  99  and 
he  could  see  the  headlights. 

Q.  I  take  it  the  mist  didn't  prevent  you  from 
seeing — it  didn't  obscure  them? 

A.  Well,  I  think  possibly  if  you  would  look 
across  there  you  could  see  headlights,  yes. 

Q.  Is  it  your  testimony  that  your  windshield 
wiper  was  working  on  the  outside  at  all  times  or  was 
it  just  working  some  of  the  time? 
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A.     It  was  working  at  all  times. 

Q.  So  that  the  mist,  steam,  that  you  eliminated 
by  the  use  of  your  hands,  that  was  natural  steam 
from  the  inside  ?  A.    Yes. 

Q.     The  windows  were  rolled  up?  A.    Yes. 

Q.     Was  the  radio  playing  or  not? 

A.     I  don't  remember  whether  it  was  or  wasn't. 

Q.  You  don't  remember  one  way  or  the  other,  is 
that  right?  A.     No. 

Q.  Were  you  talking  to  your  brother-in-law  as 
you  were  approaching  this  crossing  or  not  ? 

A.  Well,  we  generally  talked  to  each  other  all  the 
way  to  work.  [148] 

Q.  So  that  you  were  driving  down  Center  Street, 
and  as  you  approached  the  crossing  and  as  you 
stopped,  you  were  talking  to  your  brother-in-law 
in  the  normal  course  ? 

A.     In  the  normal  course,  yes. 

Q.     And  your  attention  was  directed  to  that,  also  ? 

A.     Not  entirely,  no. 

Q.    In  part?  A.     In  part. 

Mr.  PheliDs:  I  see  it  is  after  four.  Your  Honor. 
Does  Your  Honor 

The  Court :     You  can't  finish  with  this  witness? 

Mr.  Phelps:     No,  I  can't. 

The  Court :  All  right,  we  will  now  take  a  recess 
until  tomorrow  morning  at  ten  o'clock,  so  all  of  you 
be  here. 

And  I  want  to  say,  ladies  and  gentlemen  of  the 
jury,  that  this  case  will  not  go  on  on  Friday.  We 
will  recess  tomorrow  at  twelve  and  convene  at  one- 
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thirty  and  recess  again  at  three-thirty  until  next 

Tuesday. 

Bear  in  mind,  between  now  and  tomorrow  morn- 
ing, the  admonition  I  have  heretofore  given  you. 

(Thereupon,  an  adjournment  was  taken  until 
10:00  o'clock  a.m.,  on  Thursday,  December  22, 
1949.)  [149] 

December  22,  1949,  10:00 

JOHN  L.  DeROSA 

resumed  the  stand  on  behalf  of  the  plaintiff. 

The  Clerk:  Shanahan  v.  the  Southern  Pacific, 
for  further  trial. 

Cross-Examination 
(Continued) 
By  Mr.  Phelps : 

Q.  Mr.  DeRosa,  referring  back  now  to  the  time 
that  you  were  on  the  Howard  Street  crossing,  you 
were  approaching  the  crossing  and  as  you  drove  up 
to  it  and  right  down  to  the  time  of  the  impact,  at 
any  time  did  the  visibility  improve  on  the  crossing  ? 

A.    Well,  I  couldn't  say  that  it  did. 

Q.  In  other  words,  may  I  ask,  did  objects  in  and 
about  the  crossing  at  any  time  up  until  the  impact 
become  more  apparent,  more  visible  to  you? 

A.    I  couldn't  say  that  they  did, 

Q.  Did  you  see  the  beam  of  a  headlight  on  the 
tracks  % 
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A.  As  you  speak  that,  you  speak  of  the  shining 
on  the  tracks? 

Q.  Let  me  reframe  my  question  so  there  will  be 
no  misunderstanding.  As  I  understood  your  testi- 
mony, Mr.  DeRosa,  you  saw  a  light  itself  on  the 
locomotive  at  the  point  you  have  marked  D-8? 

A.    Yes. 

Q.  And  by  that  you  meant  the  light  as  it  sits  on 
the  locomotive  ?  [150]  A.    Yes. 

Q.  Light  or  lights.  Now,  then,  of  course,  directed 
ahead  of  that  light  is  a  beam?  A.    Yes,  sir. 

Q.  Which  i)rojects  itself  out  ahead  and  shines 
on  down  the  track  in  the  direction  which  the  loco- 
motive is  headed?  A.     Yes. 

Q.  Did  you  see  that  beam  at  any  time  prior  to 
seeing  the  light  itself? 

A.  Well,  I  believe  I  did  see  the  beam  of  the  light 
as  I  saw  the  light  itself. 

Q.  All  right.  And  that  beam  of  that  light,  where 
did  you  see  it  ? 

A.  Just  in  the — well,  kind  of  hard  for  me  to  say. 
I  believe,  all  I  remember  of  seeing,  the  beam  of  the 
light  was  just  a  short  distance  from  the  light  itself. 

Q.    And  by  a  short  distance,  what  do  you  mean? 

A.  Well,  maybe — well,  it  would  be  hard  to  judge 
distance  in  feet — oh,  I  would  say  possibly  or  50  feet. 

Q.  Just  40  or  50  feet  ahead  of  the  locomotive  and 
on  the  track  ahead  of  it,  is  that  right  ? 

A.  I  don't  remember  of  it  shining  on  the  track; 
no,  just  the  beam  of  the  light  in  the  air. 

Q.     In  the  air? 
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A.     Is  all  I  remember  of  seeing.  [151] 

Q.    About  how  far  off  the  ground  or  tracks  ? 

A.    Well, 

Q.    At  that  point  of  40  or  50  feet? 

Mr.  Murman:     From  the  headlight  *? 

Mr.  Phelps:     From  the  headlight. 

A.  Oh,  it  seemed  to  me  it  would  be  probably 
three  or  four  feet  clear  of  the  tracks. 

Q.  And  did  you  see  that  beam  as  you  described  it, 
three  or  four  feet  above  the  tracks,  40  or  50  feet 
ahead  of  the  locomotive,  did  you  see  that  before  or 
after  you  saw  the  locomotive  headlight  itself  ? 

A.    I  saw  it  at  approximately  the  same  time. 

Q.  Do  you  have  any  recollection,  Mr.  DeRosa,  of 
seeing  the  objects  in  and  about  the  crossing  being 
lighted  up  by  the  headlights  before  that  which  you 
have  just  described  ? 

A.     No,  have  no  recollection  of  it. 

Q.  Then  was  it  so  dark  that  it  was  necessary  for 
your  own  headlights  to  be  used  to  show  up  objects 
ahead  of  you  *?  A.     Yes,  sir. 

Q.  It  was  that  dark.  All  right.  Now,  having  in 
mind  that  you  say  that  it  was  that  dark,  and  direct- 
ing your  attention  once  again,  I  ask  you  at  any  time 
when  you  were  looking  at  this  crossing  before  the 
accident,  did  you  ever  see  the  scene  of  the  accident 
lit  up  by  the  headlight  of  the  locomotive  before  the 
time  you  just  described  at  only  40  or  50  feet  ahead 
of  the  [152]  locomotive  which  was  then  200  feet 
away"? 
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Mr.  Murman:  Objected  to  as  having  been  asked 
and  answered. 

The  Court :  This  is  cross-examination.  You  may 
ask  a  question  more  than  once.  Proceed  and  answer 
the  question,  if  you  understand  it. 

Q.  (By  Mr.  Phelps)  :  Do  you  understand  my 
question?  A.     Not  clearly. 

Q.  Then  I  will  reframe  it.  Directing  your  atten- 
tion, Mr.  DeRosa,  to  the  fact  that  you  have  said  that 
your  headlights  were  necessary  on  your  own  auto- 
mobile to  show  up  objects  ahead,  it  was  that  dark, 
you  say?  A.    Yes,  sir. 

Q.  Now,  directing  your  attention  to  that,  and 
now  asking  you  if  at  any  time  as  you  saw  that  cross- 
ing before  the  accident,  you  saw  the  objects  in  and 
around  the  crossing  illuminated  or  lit  up  by  the 
headlights  of  the  locomotive? 

A.  As  you're  referring,  is  that  prior  to  the  colli- 
sion? 

Q.    Yes.  A.     I  did  not. 

Q.  You  did  not.  You  did  not  see  then  the  car 
itself  lit  up  by  the  locomotive,  is  that  right  ? 

A.    I  saw 

Q.     The  headlight. 

A.  I  saw  the  reflection  of  the  headlight  although 
very  little  on  the  car,  as  I  remember.  After  I  turned 
my  attention  from  [153]  the  locomotive's  light  to 
the  car. 

Q.     Now,  I  don't  understand  your  answer. 

Mr.  Murman :  I  submit  that  is  a  clear  answer,  if 
the  Court  please. 
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Mr.  Phelps :     It  may  be  clear  to  you. 

Mr.  Murman:  If  counsel  doesn't  understand  it, 
that  is  his  fault,  not  the  witness's. 

Mr.  Phelps :  I  was  about  to  apologize  to  the  wit- 
ness that  it  was  my  fault,  Your  Honor. 

The  Court :     Have  the  answer  read  again. 

(Answer  read.) 

Q.  (By  Mr.  Phelps)  :  If  I  understand,  then, 
you  didn't  see  the  reflection  of  the  headlights  on  the 
car  before  you  saw  the  lights  of  the  locomotive,  and 
then  after  that  you  just  saw  it  very  little,  is  that 
right "?  A.     Yes. 

Q.  And  before  you  saw  this,  did  you  ever  see 
such  objects  as  the  telephone  phones  and  the  battery 
box  and  so  forth,  those  objects  around  the  crossing, 
lit  up  by  the  headlights? 

Mr.  Murman:  That  is  before  he  saw  the  head- 
light? 

Mr.  Phelps:     Yes. 

A.    No,  I  never. 

Q.  And  at  any  time  did  you  see  those  objects  lit 
up  by  the  headlights  % 

A.     I  can't  remember  of  saying  that  I  did.  [154] 

Q.  Now,  then,  you  have  testified  two  trains,  one 
on  the  passing  track,  one  on  the  main  line,  which 
was  the  train  involved  in  the  accident;  did  you  see 
any  other  trains  around  there  at  the  time  of  the 
accident?  A.     No,  I  never. 

Q.  Did  you  see  any  other  cars  or  equipment 
around  there? 
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Mr.  Murman :     Railroad  cars  ? 

Mr.  Phelps:     Railroad  ears  around  there. 

A.  No,  I  don't  remember  seeing  any  other  cars 
or  equipment. 

Q.  So  that  there  is  nothing  to  obstruct  the  view 
of  a  person  on  the  Howard  Street  crossing  other 
than  the  depot  itself? 

A.     I  don't  remember  seeing  anything  else. 

Q.  I  see.  Now,  then,  may  I  ask  you,  Mr.  DeRosa, 
if  on  this  question  of  a  wigwag  it  isn't  true  that — 
the  fact  is  that  although  you  did  not  see  the  wigwag 
in  operation,  the  fact  is  that  you  don't  know 
whether  the  wigwag  was  operating  or  whether  it 
wasn't  operating. 

Mr.  Murman:  Your  Honor,  I  object  to  that  as 
calling  for  the  conclusion  of  a  witness  on  a  purely 
hypothetical  state  of  facts.  All  he  can  testify  to  is. 
Your  Honor,  is  what  he  saw,  can't  assume  that  the 
wigwag  was  working  if  he  didn't  see  it  working. 

The  Court:  No  need  for  argument.  I  will  allow 
the  question.  He  is  just  asking  if  he  saw  it  work- 
ing, that  is  all. 

Mr.  Murman:  If  that  is  the  question,  I  have  no 
objection  [155]  to  it. 

A.    I  did  not  see  the  wigwag  working. 

Q.  And  you  did  not  know  whether  it  was  work- 
ing or  not  ■? 

Mr.  Murman:  That  is  the  same  thing.  Your 
Honor,  he  can  only  testify  to  what  he  saw,  can't 
testify  whether  it  was  working  or  not. 

The  Court:  I  will  allow  the  question.  Do  you 
know  whether  or  not  it  was  working  ? 
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A.  As  my  memory  serves  me,  I  can't  remember 
of  seeing  it  working,  no. 

Q.  So  that  answer  would  mean,  of  course,  you 
don't  know  whether  it  was  working  or  not,  isn't 
that  fair  to  say  ?  A.     Precisely. 

Q.    Yes. 

Mr.  Phelps:  I  have  no  other  questions.  Your 
Honor. 

Mr.  Murman :     No  further  questions. 

Mr.  Phelps:  As  to  the  witness  Mr.  Hughes,  if 
Your  Honor  please,  I  find  I  will  not  need  to  address 
any  more  questions  to  him,  and  he  may  be  excused 
and  so  may  this  witness. 

Mr.  Murman:  Then  both  Mr.  DeRosa  and  Mr. 
Hughes  may  be  excused,  is  that  right  ? 

Mr.  Phelps:     Yes. 

Mr.  Murman:  Will  you  call  Mr.  Casebeer, 
please?  While  we  are  waiting,  if  the  Court  please, 
I  have  here  a  [156]  document  which  I  have  shown 
to  counsel  which  constitutes  a  communication  from 
the  Collector  of  Internal  Revenue  to  Mr.  Shanahan 
prior  to  his  death  which  shows  the  amount  of  his 
earnings  to  the  date  of  death,  and  I  understand 
from  counsel  he  has  no  objection  to  the  document 
being  introduced  in  evidence  for  that  purpose. 

Mr.  Phelps:  No,  and  I  will  stipulate  that  those 
figures  are  correct,  whatever  that  figure  is.  You 
may  enter  into  that  stipulation,  if  you  want. 

Mr.  Murman:  I  think  we  will  just  put  this  in 
evidence  and  in  case  there  is  any  need  to  refer  to 
it,  we  will  have  it  marked. 
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The  Court:  Stipulate  that  the  document  pro- 
duced from  the  Internal  Revenue  will  go  into  evi- 
dence. 

Mr.  Phelps :  Yes.  sir.  Youi^  Honor,  but  my  im- 
derstanding  is.  Mr.  Miu'man,  that  that  is  the  gross 
earnings  before  deduction  of  income  tax. 

Mr.  Muj'man:  That  is  the  gross  pay  that  Mr. 
Shanahan  received  as  of  the  date  of  death.  2}er 
annmn. 

Mr.  Phelps:     Rate  of  gi^oss  pay  jjer  annum. 

Mr.  Mui'man:     That's  coiTect. 

DETTEY  CASEBEER 

called  as  a  witness  on  behalf  of  the  plaintiff ;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court  [157]  and  jury,  please  ? 

A.     Dewey  Casebeer, 

The  Clerk:  Statement  of  earnings  is  marked 
Plaintiff's  8  in  evidence. 

(Thereupon  the  statement  of  earnings  was 
received  in  evidence  and  marked  Plaintiff"s  Ex- 
hibit Xo.  8.) 

Direct  Examination 

By  Mr.  Murman: 

Q.     Mr.  Casebeer.  you  appear  here  pursuant  to 
a  stibpoena  issued  by  the  plaintiff,  are  you  ? 
A.     I  am. 

Q.     Where  do  you  reside  ? 
A.     Anderson.  Shasta  Countv,  California. 
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Q.    And  what  is  your  business  ? 

A.  I  am  deputy  sheriff,  Shasta  County,  con- 
stable Township  No.  5,  Anderson,  California. 

Q.  How  long  have  you  been  acting  in  that  ca- 
pacity ? 

A.  It  will  be  15  years  on  the  5th  day  of  Jan- 
uary in  1950. 

Q.     1950?  A.     1950. 

Q.  Now,  did  you  know  Mr.  Shanahan  before  his 
death?  A.     I  did. 

Q.     How  long  had  you  known  him  ? 

A.     I  met  Mr.  Shanahan  before  World  War  I. 

Q.    And  where  did  you  meet  him  ? 

A.    Anderson.  [158] 

Q.  Was  he  living  in  and  about  Anderson  at  that 
time?  A.     He  was. 

Q.     Do  you  know  what  he  was  doing  at  that  time  ? 

A.  Well,  his  folks  had  a  ranch,  prune  trees, 
raised  fruit. 

Q.  In  other  words,  he  was  born  and  raised  in 
that  vicinity,  is  that  correct  ? 

A.  I  wouldn't  say  he  was  born  there,  I  don't 
know  just  where  he  was  born. 

Q.  Did  you  know  that  at  the  time  of  his  death 
he  was  employed  by  the  Bureau  of  Internal  Rev- 
enue? A.     I  did. 

Q.  Prior  to  that  employment,  had  he  worked 
in  the  vicinity  of  Anderson?  A.    Yes. 

Q.  Do  you  know  the  nature  of  his  work  prior  to 
that? 

A.    Well,  before  he  worked  for  the  Federal  Gov- 
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eriiment  he  was — he  worked  at  the  Irrigation  Office 
there  at  Anderson,  and  also  clerk  in  the  Sheriff's 
office  in  Redding,  Shasta  County. 

Q.  Do  you  know  whether  or  not  he  was  ever 
justice  of  the  peace  up  there?  A.    Yes. 

Q.     He  was,  is  that  right 

A.    Yes,  he  was. 

Q.  Now,  a  part  of  your  work  is  that  of  enforc- 
ing traffc  laws,  is  that  correct  ?  [159] 

A.    In  the  to\\Ti  of  Anderson,  just  on  the  streets. 

Q.  You  said  you  knew  Mr.  Shanahan  before  the 
first  World  War.  What  year  was  it  before  the  first 
World  War?  A.    Well,  around  1916. 

Q.  Now,  do  you  know  whether  or  not  from  the 
time  that  you  knew  him  in  1916  up  to  the  time  of 
his  death,  he  drove  an  automobile  during  those 
years  ?  A.    Yes,  he  had. 

Q.    All  during  those  years?  A.    Yes. 

Q.  And  had  you  observed  him  driving  on  oc- 
casions ? 

A.  I  have  a  good  deal  since  I  have  worked  for 
Shasta  County. 

Q.  Have  you  actually  ridden  with  him  as  a 
passenger  ?  A.     No. 

Q.     But  you  have  seen  him  driving? 

A.    Yes. 

Q.    And  where  have  you  seen  him  driving? 

A.  Well,  I  have  met  him  many  times  on  the 
highway  and  I  saw  him  just  ever  so  many  times 
driving  the  streets  of  Anderson. 
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Q.  Prior  to  his  death,  did  you  ever  see  him  cross 
the  track  at  Howard  Street  crossing  ? 

Mr.  Phelps:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court :     It  is  preliminary,  I  think. 

Mr.  Murman :     That  is  correct.  [160] 

A.     Yes,  I  have. 

Q.    About  how  many  times,  would  you  say? 

A.  Oh,  be  hard  to  say.  I  have  met  him,  in  fact 
I  have  met  hun  on  the  other  crossings  also.  I  have 
met  him  at  the  Howard  Street  and  Ferry  Street 
crossing  and  when  he  was  working  in  Redding,  he 
would  cross  at  the  North  Street  crossing  in  Ander- 
son. 

Q.  You  have  actually  seen  him  go  over  all  of 
those  different  crossings?  A.    Yes,  I  have. 

Q.  Calling  your  attention  to  the  Howard  Street 
crossing  in  the  period  of  time  that  he  was  employed 
by  the  Bureau  of  Internal  Revenue,  about  how  often 
on  the  average,  oh,  say,  a  week  as  an  interval, 
would  you  see  him  go  across  there  ? 

A.  Oh,  I  would  say  a  couple  of  times  a  week; 
maybe  more. 

Q.    Maybe  more.    At  least  a  couple  of  times'? 

A.    Yes. 

Q.  And  when  did  you  last  see  him  go  over  that 
crossing  that  you  can  recall ;  approximately  ?  Maybe 
I  should  ask  this  question  first :  Do  you  know  when 
he  was  killed?  A.     Yes,  sir. 

Q.    When  was  it?  A.     December  27. 

Q.    What  year?  A.     1948.  [161] 
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Q.     That  would  be  about  a  year  ago  ? 

A.    About  a  year  ago. 

Q.  Now,  prior  to  his  death,  when  did  you  last 
see  him  go  over  the  Howard  Street  crossing? 

A.    Well,  I  wouldn't  know. 

Q.  I  don't  mean  as  to  a  particular  day,  but  as  to 
an  interval  of  time,  a  week,  a  month,  a  few  days, 
or  what?  A.     I  would  say  within  a  week,  yes. 

Q.    Within  a  week. 

A.    Within  a  week. 

Q.  And  prior  to  that  time  you  said  you  had  seen 
him  go  over  there  about  twice  a  week  on  the  aver- 
age ?  A.    Yes. 

Q.     No  less  than  that?  A.     No. 

Q.  Now,  in  going  over  that  crossing  as  you  saw 
him,  did  he  go  from  east  to  west  or  from  west  to 
east? 

A.  Well,  I  saw  him  go  from  the  west  to  the  east 
in  the  evening;  I  saw  him  in  the  morning  go  from 
the  east  to  the  west. 

Q.  Did  you  have  an  office  or  some  place  of  busi- 
ness right  near  that  crossing?  A.     No. 

Q.  Did  you  have  a  station  that  you  occupied  at 
times  near  the  crossing  ? 

A.  I  had  a  Standard  credit  card  and  the  only 
Standard  station  [162]  in  town  w^as  right  opposite 
that  crossing  and  I  bought  most  of  my  gas  there  for 
many  years. 

Q.  And  it  was  on  those  occasions  you  saw  him,  is 
that  correct?  A.    Yes. 

Q.     Now,  will  you  tell  us  what  his  course  of  con- 
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duct  was  on  these  various  occasions  as  he  went  over 

those  crossings? 

Mr.  Phelps :  That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial,  without  foundation,  not 
bearing  on  any  of  the  issues  of  this  case,  and  invad- 
ing the  province  of  the  jury  as  to  his  conduct  on 
other  occasions;  without  foundation;  no  showing 
the  circumstances  were  the  same,  no  train  bearing 
down  on  him,  and  so  forth;  incompetent,  irrelevant 
and  immaterial. 

Mr.  Murman:  If  the  Court  please,  I  think  it  is 
competent  on  the  defense  which  has  been  made, 
namely,  that  Mr.  Shanahan  was  negligent  in  cross- 
ing that  crossing ;  that  is  an  allegation  in  the  answer 
of  the  defendant,  and  it  is  true  as  to  that  allegation 
that  this  testimony  is  directed.  The  issue  is  whether 
or  not  he  used  ordinary  care  and  it  is  to  that  issue 
that  this  testimony  is  directed  and  I  think  it  is  quite 
competent  to  show  a  course  of  conduct  which  existed 
over  a  period  of  years  prior  to  the  accident  and  to 
the  death  of  the  individual  who  has  been  killed, 
partly  where  the  issue  is,  where  it  is  in  this  case. 

The  Court:  Well,  I  am  inclined  to  feel  it  isn't 
competent. 

Mr.  Murman:     I  will  bow  to  the  Court's  ruling. 

The  Court :  If  you  can  show  me  some  authority 
to  the  contrary,  [163]  I  will,  during  the  recess  or 
during  the  noon  recess,  I  will  then  change  my  mind, 
but  I  feel  now  that  what  a  man  may  have  done  on 
one  occasion  is  not  competent  to   show  what   he 
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did  on  another  occasion.   In  other  words,  it  hasn't 

a  bearing  one  way  or  the  other. 

Mr.  Murman:  I  would  agree  \\ith  Your  Honor 
except  for  the  fa-ct  I  understood  the  testimony  over 
a  period  of  many  years  he  observed  Mr.  Shanahan 
go  over  this  crossing  at  least  twice  a  week,  and  it  is 
not  one  instance,  but  it  is  a  series  of  instances,  w^hich 
constitutes  the  course  of  conduct.  It  is  my  under- 
standing that  where  that  comes  prior  to  the  accident, 
things  that  happened  subsequent  to  the  accident  are 
not  admissible,  but  things  happening  prior  to  the 
accident  in  connection  with  a  person's  conduct  or 
the  operation  of  vehicles  or  various  instrumentalities 
can  be  shown  as  some  evidence  of  whether  or  not 
there  was  negligence  at  the  time  of  the  accident. 

It  is  not — it  is  merely  a  circumstance,  I  concede, 
but  it  does  bear  on  the  issues  and  its  does  for  ad- 
missibility, for  what  weight  the  jury  wishes  to 
attribute  to  it.  In  other  words,  the  question  is  here 
of  weight,  not  the  admissibility,  as  I  understand  the 
rule. 

Mr.  Phelps :  If  your  Honor  please,  it  only  takes 
one  mistake  to  make  a  tragedy.  It  doesn't  make 
any  difference  what  a  person  has  done  in  the  past. 
The  question  here  is  what  happened  on  this  occasion 
and  the  conduct  on  that  occasion.  [164]  Certainly 
no  shoAving,  in  any  event,  that  the  circumstances 
were  substantially  similar. 

The  Court:  I  will  sustain  the  objection  at  the 
present  time  and  if  you  can  produce  for  me  any 
authority  to  support  your  position,  Mr.  Murman, 
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I  will  then  allow  the  evidence  in,  if  you  find  out 

today. 

Q.  (By  Mr.  Murman) :  Now,  Mr.  Casebeer,  at 
the  time  that  Mr.  Shanahan  was  killed,  I  understood 
that  you  had  seen  him  about  a  week  before,  that  on 
the  last  occasion,  is  that  what  your  testimony  was? 

A.    Yes. 

Q.  Would  you  say  at  that  time  he  was  in  ap- 
parent good  health?  A.    Yes. 

Q.  And  you  have  any  state  of  mind  as  to  his 
age? 

Mr.  Phelps:  Can't  we  establish  that  exactly  by 
the  death  certificate,  or  is  there  a  difficulty  there? 

Mr.  Murman:  No,  I  don't  think  there  is  any 
difficulty,  but  as  to  the  man's  appearance. 

Mr.  Phelps:  I  am  sorry;  go  ahead.  I  thought 
that  I  could  stipulate  and  help  you,  but  go  ahead. 

Q.  (By  Mr.  Murman)  :  About  what  would  his 
age  appear  to  you  to  be  ? 

A.    A  man  in  his  early  50 's. 

Q.  Do  you  know  anything  about  his  personal 
habits?  A.    Just  other  than  fishing  is  all. 

Q.    A  good  fisherman? 

A.    On  weekends.  [165] 

Q.  Do  you  know  whether  he  had  temperate 
habits  or  not?  A.    No,  he  did  not. 

Q.    You  say  he  did  not  have  temperate  habits? 

A.    I  don't  quite  get  you  on  the  question. 

Q.    In  other  words,  was  he  a  sober  man? 

A.     Oh,  yes. 

Q.    Except  when  fishing,  maybe? 

A.    No,  no,  when  fishing,  too. 
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Mr.  Murman:  You  of  course  knew  Mrs.  Shana- 
han, his  widow?  Did  you  know  her  prior  to  his 
death?  A.     Yes. 

Q.  Do  you  know  how  long  they  were  married 
prior  to  his  death? 

A.    Oh,  I  would  say  six  or  seven  years. 

Q.    At  least  that  amount?  A.    Yes. 

Q.  Now,  prior  to  the  collision  did  you  observe 
the  time  normally  when  the  Beaver  train  No.  13 
would  come  through  Anderson? 

Mr.  Phelps:  I  object  to  that,  incompetent,  ir- 
relevant and  immaterial  what  time  it  came  through. 

The  Court:  Is  that  the  name  of  the  train  in- 
volved in  this  case? 

Mr.  Murman :  Yes,  it  is  called  the  Beaver,  train 
No.  13. 

The  Court:    I  will  allow  it. 

A.     Oh,  between  7:20  and  8:00  o'clock.  [166] 

Q.     (By  Mr.  Murman)  :    In  the  morning? 

A.    Yes. 

Q.  In  other  words,  it  varied  between  those  times, 
is  that  correct?  A.    Yes,  it  has. 

Q.  Was  it  more  often  through  Anderson  around 
7:20  than  8:00  o'clock? 

Mr.  Phelps:  Objected  to  as  asked  and  answered, 
and  leading  and  suggestive. 

A.    Well, 

The  Court:    I  will  allow  it. 

A.    1  would  say  it  come  from  7:30,  later. 

Q.     7:30  later?  A.    Yes,  7:30  and  later. 

Q.  By  that  you  mean  it  more  often  came  through 
Anderson  around  7:30? 
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A.     To  my  knowledge,  yes. 

Mr.  Phelps:  I  object  to  that  as  leading  and  sug- 
gestive. It  wasn't  what  he  said  before,  and  I  ask 
the  answer  go  out. 

Mr.  Murman:  I  was  doing  what  you  did  a  little 
while  ago,  trying  to  clear  up  my  own  understanding, 
and  I  will  do  the  same  as  you  did,  apologize  for 
not  getting  a  clear  answer. 

JVIi*.  Phelps:  All  right.  I  move  to  strike  the 
answer,  your  Honor. 

The  Court:  Oh,  I  don't  know.  I  don't  think  it 
makes  [167]  any  difference. 

Q.  (By  Mr.  Murman)  :  You  recall  the  morning 
of  December  27,  1948,  do  you?  A.     I  do. 

Q.  Where  were  you  prior  to  8:00  o'clock  on 
that  morning?  A.     Home. 

Q.    Where  was  your  home? 

A.  Four  blocks  on  South  Street.  It  was  west 
on  South  Street. 

Q.    What  place?  A.    Anderson. 

Q.  South  Street  is  further  south  than  the  three 
streets  we  have  here  on  the  map,  isn't  that  correct? 

A.    Yes,  it  is. 

Q.    Is  it  the  next  street  south  of  Howard  Street  ? 

A.    Yes. 

Q.  What,  if  anything,  occurred  that  morning 
around  about  8:00  o'clock? 

A.  One  of  the  members  of  the  Southern  Pacific, 
the  agent,  called  me  and  said  a  train  had  hit  an 
automobile  and  I  said,  ^'I  will  be  right  down,"  and 
hung  up  and  went  to  get  my  coat,  and  the  phone 
rang  again  and  I  picked  up  the  phone  and  it  was 
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Mr.  Jeff,  Jeff's  Machine  Shop,  called  me  and  said, 
*' Dewey,  Ellis  Shanahan  just  got  killed.    Come  right 
down." 

Q.    Do  you  go  to  the  crossing  ? 

A.     I  went  right  down.  [168] 

Q.  When  you  got  there  did  you  see  Mr.  Shana- 
han's  body?  A.     I  did. 

Q.    Now  where  was  it,  as  you  recall? 

A.  Well,  it  was  down  below  the  crossing  on  the 
west  side  of  the  track,  around,  I  would  say,  15,  16 
feet  from  the  rail. 

Q.  When  you  say  below  the  crossing,  you  mean 
below  which  crossing? 

A.     It  would  be  south  of  Howard  Street  crossing. 

Q.     South  of  the  Howard  Street  crossing? 

A.     Yes. 

Q.  Did  you  make  any  attempt  to  examine  the 
body  to  ascertain  whether  Mr.  Shanahan  was  alive 
or  not?  A.     I  did. 

Q.    What  did  you  do? 

A.  My  own  knowledge,  I  saw  that  he  was  dead 
and  I  went  back  to  my  car  and  got  a  blanket  to 
cover  him  up. 

Q.    You  didn't  see  him  breathing,  is  that  right? 

A.     No. 

Q.  Did  you  see  that  automobile  that  was  involved 
in  the  collision?  A.    Yes. 

Q.    Where  was  that?  | 

A.  Well,  it  was  just  a  little  past  his  body  and  a 
little  more  south.  It  was  further  south  off  of  the 
main  line  of  the  side  track  that  was  there.  [169] 

Q.    I  show  you  plaintiff's  exhibit  No.  7,  in  evi- 
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den-ce,  and  ask  you  to  tell  me  whether  or  not  that 

is  a  picture  of  the  wrecked  car  as  you  saw  it  ? 

A.    Yes,  that  is  it. 

Q.  Where  was  the  train,  or  did  you  see  the  train 
at  that  time?  A.    I  saw  the  back  end  of  it. 

Q.  Was  it  beyond  where  the  car  had  come  to 
rest?  A.     Yes. 

Q.    About  how  much  beyond,  have  you  any  idea? 

A.  Well,  judging  from  the  distance  looking  at 
the  back  end  of  it,  I  never  went  down  there,  I  would 
say  a  quarter  of  a  mile. 

Q.  The  back  end  of  the  train  was  about  a  quarter 
of  a  mile  beyond  where  the  car  had  come  to  rest  ? 

A.    Yes. 

Q.  Did  you  take  any  notice  of  the  number  of 
cars  on  the  train?  A.     No,  I  did  not. 

Q.  Have  you  any  idea  at  all  as  to  the  approxi- 
mate number?  A.     Of  cars? 

Q.    Yes.  A.    No. 

Q.  There  was  more  than  one  car  on  the  train, 
was  there  not? 

A.    Well,  I  could  just  see  the  back  end. 

Q.    I  see. 

A.    I  was  standing  right  in  the  track. 

Q.    When  did  you  get  there,  approximately  ?  [170] 

A.  Oh,  right  around  8:00  o'clock,  as  near  as  I 
could  call  the  time,  offhand.  I  never  checked  any 
clock  or  anything  when  I  was  called. 

Q.    How  was  the  weather  that  morning? 

A.    Misty. 

Q.    Misty?  A.    Yes. 
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Q.  TTlien  you  say  misty,  do  you  mean  that  you 
could  see  mist  in  the  air? 

A.  Yes.  We  call  it  ''wet  fog"  up  there  in  our 
country. 

Q.     Would  you  call  it  tule  fog  ? 

A.     I  don't  know  what  tule  fog  is. 

Q.  It  was  too  far  north  for  tule  fog?  How 
about  the  daylight?  What  stage  of  light  was  there 
from  morning  dawn,  could  you  tell? 

A.  Well,  other  than  the  mist  at  that  time,  why, 
it  was  clear  enough.  I  didn't  hare  to  have  lights  on 
the  car. 

Q.  You  didn't  have  to  have  the  lights  on  your 
car  ?  A.     Xo. 

Q.  That  is,  as  you  left  your  home  about  8:00 
o'clock  and  drove  down  there,  you  didn't  use  lights, 
is  that  right? 

A.  And  as  you  looked  down  the  track  from 
where  the  automobile  was  to  the  end  of  the  train, 
could  you  see  the  end  of  the  train  clearly  or  just 
see  the  lights  on  the  end  of  the  train? 

A.  I  could  see  red  lights.  I  believe  they  had  a 
flare  up  [171]  down  there. 

Q.    What  they  call  a  fusee  ?  A.     Yes. 


Q 
A 

Q 

A 

Q 


Did  you  see  any  train  crew? 

Yes.  I  did. 

Did  you  talk  to  any  of  them? 

Xo.  never. 

When  you  got  the  crossing  of  Howard  Street, 

the  Howard  Street  crossing,  did  you  see  any  flagman 

at  the  crossing  ?  ^ 

Mr.  Phelps :    Just  to  be  consistent,  may  it  please 


I 
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the  court,  I  will  make  the  objection.    I  know  your 
Honor's  ruling.    This  one  added,  it  has  no  bearing 
after  the  train  had  crossed. 

The  Court :    Overruled ;  he  may  answer. 

A.    No,  I  didn't. 

Q.  By  the  way,  are  you  familiar  with  the  length 
of  time  that  this  depot  has  been  at  the  place  where 
it  was  located  on  the  morning  of  the  collision? 

A.     It  has  been  there  a  long  time. 

Q.    Long  time?  A.    Yes. 

Q.     In  other  words,  it  isn't  a  new  building? 

A.     Xo,  it  isn't. 

Q.  TVere  you  familiar  with  the  wig-wag  signal 
on  the  west  side  of  Howard  Street  crossing? 

A.    Yes.  [172] 

Q.     How  long  had  that  been  there? 

Mr.  Phelps:    I  object  to  that. 

A.    A  number  of  years. 

Mr.  Phelps :  As  long  as  it  was  there  at  the  time, 
its  origin  I  don't  think  makes  any  difference. 

Mr.  Munnan:  There  is  some  obligation  on  the 
part  of  the  railroad,  where  they  put  up  a  signal, 
that  people  can  rely  on  it,  Mr.  Phelps. 

Mr.  Phelps:     I  realize  that. 

The  Court:  At  any  rate,  it  is  answered.  He 
said  it  had  been  there  a  number  of  years. 

Mr.  Murman:  Oh,  I  didn't  hear  the  answer,  I 
am  sorry.  I  thought  the  objection  was  being  con- 
sidered. 

Q.  Xow,  Mr.  Casebeer,  we  placed  in  evidence 
here  some  photographs,  plaintiff's  exhibits  3,  4,  5 
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and  fj.    Wf;rf;  you  present  wfj^-n  l.ho.se  photographs 

were  taken?  A.     I  was. 

Q.  Do  voii  know  about  when  those  photographs 
were  taken  '^ 

A.     Kither  the  30th  or  31st  day  of  Deeember. 

Q.     Of  thr;  same  year  as  the  accident ? 

A.       V^;H,    '48. 

Q.  Was  that  also  trur;  of  tfie  pliotograpli  of  the 
wrecked  car,  pL'iintiff's  exhibit  7"?  A.     It  was. 

Q.     Taken   on   the  same  day?  [173] 
A.     Yes. 
Mr.  Mm  nj,'in  :    Yon  may  cro.ss-examine. 

CrosH-Exam  i  nati  on 
By  Mr.  Phelps: 

Q.     Ah'.  Casebeer,  you  are  tlie  constable,  arc  you? 

A.     Yes,  sir. 

Q.     That  is  a  county 

A.  ConstalJc  of  Township  5  in  Anderson  and 
deputy  sheriff  of  Shasta  County. 

Q.     Ho  that  Anderson  is  not  an  incorporated  city  ? 

A.     No,  it  is  not. 

Q.     It  is  one   of  the   unincorporated   towns 

A.    Yes. 

Q.     (m  the  side  of  tlie  road.     Do  you  know 

wfiat  the  population  of  it  is? 

Mr.  Murman:  That  is  as  of  the  date  of  the 
accident,  Mr.  Phelps? 

Mr.  Phelps:    As  of  the  date  of  the  accident. 

Q.     If  you  can,  approximately. 
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A.      N<»,    I   (Ion 'I    linvc  nny  ;i(M'<hiiiI,  oI'  (In-   popiil.'i 
lion  (Immt  due  l(»  dn'  (line  nnll;'.  (Ii.mI.  w«iiI.  in   llicrr, 
)Ui(l  we  ii/nl  ImiiII   u|»  mo  Mini   I    linvc  no  idc/i. 

(^.  You  Mjiy  you  w<t<^  piciicnl,  vnImii  l,lM*H<r  |»i<-lun';» 
wrn*  lulicn  llinl.  w(ir<t  inf,r(Mlur«M|  m  evidence,  IJinl, 
you  liiivc  JiihI,  idenlified  "if  A.      \'«  •,  I  w;ii!.  |  171  | 

(^.      VVlio    n.el,iuilly    l.ooK    l.lie.tn,    you    or*    !io/rn:l)ody 

A.     (/'Iuu'l(*y  r.rown,  IIk*  pliol.oj^rupluu*  Wtv  Um  in- 

HUVllUCA',   offw-e. 

Q.  So  \\i-  vv<»uld  !)(•  Ilie  one  vvlio  woidd  hriow 
exactly  wlieii*  tliey  were  (;d;<ii  ;iti<l  .'d.  wli.'d,  point 
and   vvlinl  lli<'y   !;li<»vv,    I    (;d<;e   i\'i 

A.      He   would    \u'.  on«i  «d'  llieju,  y<'M. 

(j).     I    lake  il,  lie  itiudu  muuHUfomojitH'lf 

A.     Wlinl"^ 

(j).  I  l.'d.e  il  lie  ni;ide  nie;i;:u  renienl'i  lo  leeoid 
wliefe  lie   lijul    l;il:eii    lliem    rfoiii,   if  you    I;  now  "if 

A.       1 1,  ifi  po;',;ultl<'  In-  <lid. 

(.,).      liiil  yi.ii  didn'l/'if  A.      No. 

Mr-.    IMielpH:      I    h/ive   no   fiirllier  ((ue';(  ion:,. 

Mr.  Miinnan:  'IMi;d  in  nil,  Mr.  <  I.tuIh  <i .  Tliarik 
you   vet-y  niiieli. 

The  (loiirl, :  (!ould  you  eonvenienlly  wail,  li<"r<^ 
until  tliJK  al'tcrnuuii'^  A.     Vch. 

'Vho  Ooiirt:  I  have  in  mind  llie  <|ue;;lion  llmJ.  you 
liHked,  Mr.   Miirni.MJi. 

Mr.   Murnian:      Y(^m,  your    llonoi*. 

'I^lie  Court:  The  laet  lli;.l  I  !,u;.il,mn©d  tho  ob.1©C- 
linn.     I  am  havin^i;  Ihe  l;iw  run  d(»wn  on  il   n(»w  ;ind 
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I  would  like  to  have  the  constable  stay  on  if  he 

would. 

Mr.  Murman:  I  will  endeavor  to,  during  the 
recess,  your  [175]  Honor,  see  if  I  could  contact  the 
ofl&ce  and  have  those  authorities  gotten  together 
for  you. 

The  Court :    Would  you  kindly  wait  around  ? 

A.  I  can't  get  out  imtil  7:00  o'clo<!k  this  evening, 
anyhow. 

The  Court:    AU  right. 

(Witness  excused.) 

Mr.  Murman :  Before  I  call  Mrs.  Shanahan,  your 
Honor,  I  would  like  to  read  to  the  jury  that  part 
of  this  document,  which  is  plaintiff's  exhibit  8,  which 
bears  on  the  matter  that  I  introduced  it  in  evidence 
for. 

Ladies  and  gentlemen,  this  document  is  dated 
November  9,  1948.  It  is  on  the  letterhead  of  the 
Treasury  Department,  Internal  Revenue  Service, 
addressed  to  Mr.  Ellis  E.  Shanahan,  Internal  Rev- 
enue Service,  Red  Bluff,  California. 

"My  dear  Mr.  Shanahan: 

"It  gives  me  great  pleasure  to  advise  you  that 
your  promotion  to  grade  CAF-8,  $4103.40  per  an- 
num, was  effective  October  3,  1948.  Standard  form 
50  attached. 

"Yours  very  truly, 

"JAIVIES  M.  SMYTH, 

''Colle<?tor." 
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Then  form  50  is  attached,  and  on  that  form  50  it 
shows  Mr.  Shanahan's  name,  his  date  of  birth,  De- 
cember 1,  1893;  and  the  effective  date  of  the  pro- 
motion, October  3,  1948;  the  fact  that  he  has  civil 
service  standing  in  the  twelfth  [176]  Civil  Service 
Region  at  San  Francisco;  that  his  position  is  that 
of  zone  deputy  collector ;  that  his  service  grade  and 
salary  is  CAF-8  (716-047),  and  at  $4103.40  p.a., 
which  I  understand  is  per  annum;  and  that  shows 
the  approval  by  the  Collector  of  Internal  Revenue 
from  Washington,  and  again  Mr.  Smyth's  signature 
appears  as  the  signature  of  the  authenticator,  Col- 
lector of  Internal  Revenue. 

Mrs.  Shanahan,  will  you  take  the  stand,  please? 

NELDA  SHANAHxlN 

plaintiff  herein,  called  on  her  own  behalf,  sworn. 

The  Clerk:     Will  you  state  your  name  to  the 
court  and  jury,  please? 
A.    Nelda  Shanahan. 

Direct  Examination 
By  Mr.  Murman: 

Q.  Mrs.  Shanahan,  you  are  the  plaintiff  in  this 
action,  are  you?  A.     I  am. 

Q.  And  where  do  you  now  reside  ? 

A.  Anderson,  California. 

Q.  Also,  was  that  your  home  a  year  ago? 

A.  Yes. 

Q.  How  long  had  you  lived  in  Anderson? 
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A.     Since  about  1923. 

Q.    Are  you  the  widow  of  Ellis  E.  Shanahan? 

A.    I  am. 

Q.    When  were  you  married  to  Mr.  Shanahan? 

A.    On  June  16,  1938. 

Q.  A  little  more  than  ten  years  prior  to  his 
death,  is  that  right?  A.     Yes. 

Q.  Did  you  and  he  live  together  after  your  mar- 
riage up  until  the  time  of  his  death? 

A.    We  did. 

Q.    As  man  and  wife?  A.    Yes,  sir. 

Q.  Now,  what  was  Mr.  Shanahan 's  age  at  the 
time  of  his  death? 

A.    He  was  55  on  the  1st  day  of  December. 

Q.    Was  he  in  apparent  good  health? 

A.    He  w^as. 

Q.  Was  he  sujjporting  you  at  the  time  of  his 
death?  A.    Yes. 

Q.     Had  he  been  supporting  you  right  along? 

A.    Yes,  sir. 

Q.  You  were  dependent  upon  him,  were  you,  for 
your  support?  A.     I  was. 

Q.     What  was  your  age  at  the  time  of  his  death  ? 

A.    43. 

Q.  So  far  as  you  know  you  were  in  good  health 
then  and  are  now,  is  that  correct?  [178] 

A.    Yes. 

Q.     Since  his  death  have  you  remarried? 

A.     No,  sir. 

Q.    You  are  his  vddow,  are  you,  at  this  time  ? 

A.    Yes,  sir. 
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Q.     Did  you  have  any  children  by  Mr.  Shanahan? 

A.    No,  sir. 

Q.    You  are  his  sole  heir,  is  that  correct? 

A.     Yes,  sir. 

Q.  You  knew  of  Mr.  Shanahan 's  employment, 
did  you  not?  A.    I  did. 

Q.  You  just  heard  me  read  plaintiff's  exhibit  8 
to  the  jury.  Is  that  a  correct  statement  of  his 
employment,  and  earnings,  so  far  as  you  know  ? 

A.     So  far  as  I  know. 

Q.  And  those  earnings  that  he  received  as  set 
forth  in  this  statement,  those  were  gross  earnings, 
is  that  correct?  A.    Yes. 

Q.  Taxes  were  taken  from  that  amount  of  earn- 
ings, is  that  correct? 

A.    Taxes  and  for  the  pension  fund. 

Q.  Have  you  subsequently  received  the  pension 
fund? 

A.  I  received  a  portion  of  what  he  had  paid  in, 
but  I  have  received  no  pension. 

Q.  You  have  received  no  pension,  but  you  did 
receive  a  part  [179]  that  was  deducted  from  his 
salary,  that  he  paid  in?  A.     That  is  right. 

Q.  So  that  amount  that  I  read,  $4103.40,  was 
only  diminished  by  taxes,  is  that  correct? 

A.    That  is  right. 

Q.  Now,  do  you  have  any  personal  knowledge 
of  the  accident  at  all? 

A.    I  have  none  whatsoever. 

Q.    Where  were  you  when  the  accident  occurred  ? 

A.    I  was  at  home.    It  was  right  after  the  holi- 
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days  and  I  had  remained  in  bed  that  morning  and 

knew  nothing  about  it  until  my  folks  came  to  tell  me. 

Q.  When  did  you  last  see  Mr.  Shanahan  before 
he  was  killed? 

A.  Well,  I  couldn't  tell  you  the  exact  hour.  I 
remember  when  he  came  to  leave  for  work  to  tell 
me  goodby,  but  I  didn't  look  at  the  clock. 

Q.    You  mean  on  the  morning  that  he  was  killed  ? 

A.    Yes,  sir. 

Q.  He  came  to  you  and  kissed  you  goodby,  did 
he?  A.     That  is  right. 

Q.    Did  you  know  his  destination  at  the  time? 

A.    Yes,  sir. 

Q.    And  was  it  Redding? 

A.  He  was  going  to  Redding  before  he  went 
to  his  office  in  Red  Bluff.  [180] 

Q.     He  had  a  superior  officer  in  Redding? 

A.     He  did. 

Q.    Mr.  Smith?  A.     C.  Fred  Smith,  yes. 

Q.  Did  you  ever  see  him  again  after  he  kissed 
you  goodby  that  morning?  A.     Xo,  sir. 

Q.     Now,  did  you  take  charge  of  his  funeral  ? 

A.    I  did. 

Q.  Was  there  expense  incurred  in  connection 
with  the  funeral  ? 

A.    Well,  the  funeral  bill  that  I  paid. 

Mr.  Phelps :  Can  you  tell  me  what  it  is,  counsel, 
and  I  will  stipulate  to  it. 

Mr.  Murman:  Yes.  I  have  here  the  bill  which 
shows  the  total  amount  paid  was  $317.44. 

^Ii\  Phelps:     So  stipulated. 
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Mr.  Murman:  That  was  a  reasonable  value  of 
those  services,  was  it? 

Mr.  Phelps:    I  will  stipulate  to  that,  too. 

Mr.  Murman:  Then  it  won't  be  necessary  to  put 
this  in  evidence,  your  Honor. 

Q.  Were  there  any  other  expenses  that  you  paid 
in  connection  with  Mr.  Shanahan 's  death? 

A.  Yes,  there  was  a  towing  bill  that  I  paid  to 
remove  the  car  from  the  wreck  to  the  garage  of 
$6.50.  [181] 

Q.     You  paid  that? 

A.     My  brother-in-law  paid  it  and  then  I  paid 

him. 
« 

Q.     Eventually  you  paid  it? 

A.    Yes,  I  paid  it. 

Q.  You  believe  that  is  a  reasonable  amount  for 
the  work  done? 

Mr.  Phelps :  We  will  stipulate  to  that.  We  make 
no  point  of  that.  Are  there  any  other  services,  any 
expenses  ? 

Mr.  Murman:     I  don't  think  of  any. 

A.  I  do  think  of  one.  I  paid  Dr.  Thomas  $10.00 
to  be  with  the  body  when  they  examined  it  after- 
wards. I  asked  that  Dr.  Thomas  be  there  and  the 
coroner  kindly  consented. 

Mr.  Mnrman:     You  mean  at  the  autopsy? 

A.    Well,  when  they  took  him  to  Redding. 

Mr.  Phelps:  We  wdll  enter  into  a  stipulation  as 
to  that  charge,  too,  Mr.  Murman. 

Mr.  Murman:  Thank  you.  I  have  no  further 
questions  at  tliis  time  of  Mrs.  Shanahan. 
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Q.    At  Anderson 

A.     Cottonwood  Irrigation  District. 

Mr.  Phelps :  Thank  you  very  much,  Mrs.  Shana- 
han. 

Redirect  Examination 

By  Mr.  Murman : 

Q.  Mrs.  Shanahan,  the  sum  of  $132.00  or  $135.00 
bi-weekly,  are  you  sure  of  that?  [183] 

A.     No,  I  am  not,  Mr.  Murman. 

Q.  T  f  you  divide  that  figure  up  by  12  it  is  some- 
where  around  $320.00  a  month. 

A.  It  was  26  payments  a  year.  I  don't  know  just 
how. 

Q.  CouUl  you  be  estimating  that  pay  based  on  a 
previous  pay  status?  A.    It  could  have  been. 

Q.  After  all,  this  promotion  he  got  was  only 
about  two  months  before  he  was  kiUed. 

A.  That  is  right.  It  could  have  been  more.  I 
'  don't  just  recall. 

Mr.  Murman:     I  have  no  further  questions, 

Mr.  Pht^ps:  Have  you  any  way  of  establishing* 
t  the  exact  amount  by  income  tax  returns  or  other- 
^  wise? 

A.  I  don't,  but  1  am  sure  that  is  all  in  Mr. 
>  Smith's  ottice. 

Mr.  Phelps:     But  you  don't  know?  A.     No. 

Mr.  Phelps:  Thank  \ou  very  much,  Mrs.  Shana- 
hau. 

Mr.  Murman:     I  hnw  no  further  questions. 

Mr.  Phelps:     T  have  none. 
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Mr.  Murman:  I  have  a  few  additional  matters 
here,  if  the  Court  please.  First,  I  have  already 
shown  this  to  counsel,  I  have  an  authenticated  copy 
of  the  certified  copy  of  the  death  certificate,  and  I 
ask  at  this  time  that  that  be  admitted  [184]  into  evi- 
dence as  plaintiff's  exhibit  next  in  order. 

Mr.  Phelps:     No  objection. 

(The  death  certificate  was  thereupon  marked 
Plaintiff's  Exhibit  No.  9  in  evidence.) 

Mr.  Murman:  At  this  time  I  ask  leave  to  read 
the  death  certificate  to  the  jury. 

Ladies  and  gentlemen  of  the  jury,  this  death  cer- 
tificate reads  as  follows: 

*'Full  name,  Ellis  Ellsw^orth  Shanahan;  district 
No.  4551,  Registrar's  No.  155.  Place  of  death, 
Shasta  County.  City  or  to\^Ti  of  Anderson.  If  out- 
side city  or  town  limits,  write  rural.  Name  of  hos- 
pital or  institution:  Howard  Street  and  Southern 
Pacific  Railroad  crossing.  In  this  community,  life; 
in  California,  life ;  in  the  United  States  of  America, 
life.  Veteran  of  World  War  I.  Social  security  num- 
ber, none.  Sex,  male.  Color  or  race,  white.  Single, 
married,  widowed,  or  divorced,  married.  Name  of 
husband  or  wife,  Nelda  Shanahan.  Age  of  husband 
or  wife  if  alive,  43  years.  Birth  date  of  deceased, 
December  1,  1893.  Age,  55  years  and  26  days.  Birth 
place,  Anderson,  California.  Usual  occupation,  dep- 
uty collector  of  internal  revenue.  Treasury  Depart- 
ment.  Father's  name,  Ross  Shanahan.   Birthplace, 
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Colusa  County,  California.  Mother's  [185]  name, 
Sarah  Jane  Winsell.  Birthplace,  Ball  Ferry,  Shasta 
County,  California.  Informant,  Mrs.  Nelda  Shana- 
lian.  Address,  P.  O.  Box  103,  Anderson,  California. 
Burial:  Date,  December  29,  1948.  Place,  Anderson 
Masonic  Cemetery.  Embalmer's  signature,  Rudy  V. 
Balma,  license  No.  3533;  funeral  director,  McDon- 
ald's Chapel,  address.  Redding,  California,  by  Glen 
R.  Linn.  Date  filed,  December  29,  1948.  AYinona  V. 
Simmons,  registrar's  signature. 

Usual  residence  of  deceased,  California,  Shasta 
County,  town  of  Anderson,  1018  Ferry  Street.  Date 
of  death,  December  27,  1948,  7:45  a.m." 

There  is  no  medical  certificate,  but  there  is  a 
coroner's  certificate: 

"I  hereby  certify  that  I  held  an  investigation  on 
the  remains  of  the  deceased  and  find  from  such  ac- 
tion that  deceased  came  to  his  death  on  the  date  and 
hour  stated  above.  Immediate  cause  of  death:  Vio- 
lent traumatic  injury  to  skull  (extensive  lacerations 
left  parietal-temporal  and  frontal  cheek) ;  immedi- 
ate; due  to  possible  skull  fracture,  crushing  injury 
(multiple  fractures)  both  right  and  left  chest;  mul- 
tiple contusions  and  abrasions  on  face,  upper  and 
lower  extremities.    Julius  M.  Kehoe,  M.  D. 

"If  death  was  due  to  external  causes,  fill  in  [186] 
the  following:  Due  to  accident,  December  27,  1948, 
at  Anderson,  Shasta,  California.  If  injury  occurred 
in  or  about  home,  on  farm,  in  industrial  place,  or 
in  public  place?"  That  is  filled  in,  "Public  place." 
"Means  of  injury,  hit  by  railroad  train.    Coroner's 
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signature,  Claude  E.  Whiteman,  coroner,  Redding, 
California,  December  27,  1948." 

Mr.  Murman:  Pursuant  to  a  motion,  your 
Honor,  filed  in  connection  with  the  rules  regarding 
discovery,  there  was  introduced  and  furnished  to 
the  plaintiff  the  following  which  I  think  under  the 
rule  is  therefore  admissible  under  evidence. 

Mr.  Phelps :    I  would  like  to  see  it,  if  I  may. 

Mr.  Murman :     These  were  produced  by  you. 

Mr.  Phelps:  I  haven't  seen  them.  Anything  else 
you  want,  Mr.  Murman;  as  you  know,  I  wasn't  in 
the  earlier  stages  of  this  case.  I  never  saw  this  be- 
fore, it  may  be  that  we  could  stipulate  it  may  go,  I 
think  w^e  probably  can.  But  I  would  like  to  look  at 
those  a  little  bit — it  is  approaching  the  recess  any- 
way— because  otherwise  I  don't  think  this  would  be 
the  proper  way  to  prove  it.  Of  course,  it  is  only 
produced  for  inspection. 

Mr.  Murman :  No,  it  was  furnished  to  me  as  the 
records  of  the  Southern  Pacific. 

Mr.  Phelps :     May  I  look  at  it  1 

The  Court :  Suppose  we  take  a  recess  now,  a  ten- 
minute  [187]  recess  now,  gentlemen,  and  you  can 
look  at  it  during  the  recess. 

We  will  take  a  recess  now.  I  would  like  to  have 
both  of  you  come  into  my  chambers  after  the  jury 
leaves  for  just  a  second. 

Ladies  and  gentlemen,  we  are  taking  the  usual 
recess.  During  the  recess  will  you  bear  in  mind  the 
admonition  I  have  heretofore  given  you. 

(Recess.) 
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Mr.  Phelps:  If  your  Honor  please,  so  that  we 
may  understand  each  other,  the  records  that  counsel 
showed  me  were  records  which  we  furnished  under 
a  response  to  a  notice  to  produce.  I  don't  accede 
the  contention  that  they  are  admissible  in  and  of 
themselves,  because  of  that  they  would  require  ex- 
planation of  how  they  are  kept,  what  they  mean, 
and  so  forth.  It  would  require  a  witness  to  explain 
these  records;  they  are  not  self-explanatory. 

However,  I  don't  want  to  urge  any  objection.  In 
fact,  I  am  willing  to  state  my  understanding  of  what 
these  show.  Mr.  Murman  can  correct  me  or  ask  me 
to  add  anything  to  it  to  amplify,  if  it  is  here,  and  I 
will  endeavor  to  state  the  correct  facts  from  these 
as  though  a  witness  were  here  to  testify  about  it, 
if  that  is  satisfactory.  Here  are  the  facts 

Mr.  Murman :  I  think  this  being  part  of  my  case, 
I  think  [188]  I  should  make  the  offer  to  the  court 
and  then  if  Mr.  Phelps  has  any  explanation  we  can, 
of  course,  produce  such  explanatory  information 
that  he  wishes  to  establish  the  case  as  it  goes  along, 
but  I  have  been  furnished  with  these  documents  as 
the  records  of  the  defendant  in  connection  with  the 
operation  of  the  train  in  question,  and  particularly 
as  to  the  information  on  the  white  sheet  of  paper. 
I  don't  see  how  that  needs  any  explanation,  and  I 
would  be  willing  to  submit  to  your  Honor  for  ex- 
amination. 

Mr.  Phelps:  As  to  that,  your  Honor,  I  might 
say  that  was  a  compilation  made  from  this  record 
and  other  records.  I  think,  Mr.  Murman,  I  can  do 
exactly  what  you  are  when  I  suggested  this,  but  you 


188  Nelda  Shanahan  vs. 

couldn't  prove  this  without  calling  witnesses,  and  I 
am  trying  to  stipulate  to  the  facts.  I  will  read  this 
part  first,  is  that  all  right  or 

Mr.  Murman:     I  don't  see  why  I  could  read  it. 

Mr.  Phelps:  Well,  it  is  tweedledee  and  tweedle- 
dum. 

The  Court:  It  doesn't  make  any  difference  who 
reads  it. 

Mr.  Phelps:  Except  we  don't  want  any  errors  to 
creep  in. 

The  Court:  Let  me  see  it.  I  understand  that 
these  documents  were  produced  in  accordance  with 
a  notice  to  produce  ? 

Mr.  Murman :     That  is  correct,  your  Honor. 

Mr.  Phelps:     For  an  inspection. 

The  Court:     Yes,  for  inspection. 

Mr.  Murman:  These  were  the  copies  furnished 
to  me  rather  [189]  than  my  personally  inspecting  a 
series  of  records,  w^hich  would  have  put  the  de- 
fendant to  great  inconvenience,  as  I  understood  it, 
and  I  took  the  word  of  Mr.  Dunn  as  authenticating 
that  information,  as  being  the  correct  information, 
and  was  furnished  with  that  document  as  the  correct 
information. 

Mr.  Phelps:  That  is  correct,  your  Honor,  and 
I  am  offering  to  stipulate  as  a  fact,  but  that  is  a 
compilation  made  from  these  and  other  records 
which  he  has  forwarded  to  you,  and  others,  and  so 
far  as  that  is  concerned,  there  is  no  objection  to 
that  whole  thing  going  exactly  as  it  is  with  one  very 
necessary  added  explanation  which  is, — ^well,  which 
on  the  face  of  it  shows  that  it  requires. 
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The  Court:  Have  you  any  objection  to  that 
explanation  ? 

Mr.  Murman :  No,  after  I  read  he  can  make  any 
explanation  he  wants  to. 

Mr.  Phelps:  Doesn't  make  any  difference  to  me 
who  physically  reads  it,  if  that  is  what  he  is  quarrel- 
ing about. 

The  Court:  You  ma}"  make  your  explanation 
afterward. 

Mr.  Phelps :  May  I  say  we  are  willing  to  stipu- 
late to  these  facts,  not  asking  him  to  produce  wit- 
nesses to  prove  these  facts. 

Mr.  Murman :  I  think  under  the  rule  it  could  be 
received  any  way. 

Mr.  Phelps:  I  think  not.  I  want  the  jury  to 
know  this,  that  we  are  giving  it  to  him  and  not  just 
giving  him  something  [190]  he  is  entitled  to  other- 
wise  

The  Court:     Plaintiff's  Exhibit  10  in  evidence. 

(Whereupon  the  document  entitled  "Run  of 
Train  No.  13"  was  received  in  evidence  and 
marked  Plaintiff's  Exhibit  10.) 

Mr.  Murman:     Thank  you. 

Ladies  and  gentlemen,  I  will  read  what  I  have 
here,  and  if  Mr.  Phelps  has  any  further  explanation 
to  make,  why,  of  course,  I  have  no  objection  to  him 
making  that. 

This  piece  of  paper  which  I  have  is  a  carbon  copy 
of  an  original  and  it  has  at  the  top  the  words  ''Run 
of  Train  No.  13,  December  27, 1948— Klamath  Falls, 
Oregon,  to  Gerber,  California. 


190  Nelda  SJmnaJian  vs. 

'^Arrived  Klamath  Falls  2 :00  a.m.,  left  2 :25  a.m." 
I  should  state  prior  to  that  there  appears  on  the 
righthand  portion  of  the  page  just  above  the  infor- 
mation I  read  about  the  arrival  and  leaving  time, 
the  words  ^'15  cars,"  which  I  understood  when  it 
was  given  to  me  to  be  the  number  of  cars  that  con- 
sisted the  train. 

Then,  the  next  after  the  arrival  at  Klamath  Falls 
at  2 :00  a.m.  and  leaving  at  2 :25  a.m.,  then  it  shows, 
*'by  Dorris,  California  at  2:52  a.m." 

and  I  understand  that  to  mean  it  went  by,  that  train, 
at  that  time,  and  did  not  stop. 

Also,  ''by  Mt.  Hebron  at  3:04  a.m.,  by  Bray  at 
3:20  a.m.,  arrived  Grass  Lake  3:46  a.m.,  left  3:55 
a.m.  By  Bolam  [191]  at  4:15  a.m.,  arrived  Black 
Butte  4:36,  left  4:45  a.m.  Arrived  Dunsmuir  5:34 
a.m.,  left  5:45  a.m.,  arrived  Redding  7:29  a.m.,  left 
7:34  a.m.,  arrived  Anderson" 

and  there  is  no  arrival  listed,  but  there  is  the  leaving 
time  as  "left  8:30  a.m.  By  Cottonwood  8:36  a.m., 
arrived  Red  Bluff  8:55,  left  8:58,  arrived  Gerber 
9:10  a.m." 

That  is  the  running  time  of  the  train  on  the  day 
in  question,  as  I  understand  it. 

Mr.  Phelps:  That  is  correct;  stipulate  to  that. 
May  I  add  this,  that  of  course  the  time  is  daylight 
saving  time. 

Mr.  Murman:  Here  is  a  notation  at  the  base,  at 
the  bottom  of  the  page,  w^hich  so  states  and 

Mr.  Phelps:  And  the  next  times  as  you  read, 
they  are  all  Pacific  times. 

Mr.  Murman :     There  is  no  question  about  that. 
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Mr.  Phelps :     All  right. 

Mr.  Murman:  Now,  the  time  table  schedule,  la- 
dies and  gentlemen,  is  always,  or  generally,  in  Pa- 
cific Standard  time.  Railroads  don't  recognize  day- 
light saving  time  normally,  and  deals  with  the 
standard  time  table  schedule.  For  daylight  saving 
time  the  clock  is  advanced  an  hour  on  each  hour, 
that  is,  as  soon  as  the  train  got  into  California. 

This  is  the  regular  schedule.  "Arrive  at  Klamath 
Falls  1 :10  a.m.,  left  1 :30  a.m.,  by  Dorris  at  1 :48  a.m., 
by  Mt.  Hebron  2:03  a.m.,  by  Bray  at  2:20  a.m., 
arrive  at  [192]  Grass  Lake  2:40  a.m.,  by  Bolam 
2:55  a.m.,  arrive  Black  Butte  3:20  a.m." 

Now,  you  notice  an  hour  jump  here,  "arrive  Duns- 
muir  4 :15  a.m.,  leave  4 :25  a.m. ' ' 

That  would,  on  daylight  saving  time,  be  normally 
5 :15  a.m.  and  5 :25  a.m. 

"Arrive  at  Redding  6:10  a.m."  For  daylight  sav- 
ing time  it  would  have  been  7:10.  "By  Anderson, 
6:21  a.m.,"  which  would  normally  be  7:21  a.m.  "By 
Cottonwood  6:28  a.m.,  arrive  Red  Bluff  6:50  a.m., 
and  arrive  Gerber,  7:05  a.m."  Down  at  the  base, 
the  bottom  of  w^hat  I  have  read  to  you  appears : 

"California  Daylight  Savings  went  into  effect 
March  14,  1948,  and  terminated  January  1,  1949." 

That,  of  course,  explains  the  whole  difference  be- 
tween all  of  these  figures  that  I  have  read  you  apart 
from  the  actual  difference  which  the  daylight  saving 
figure  would  show. 

Is  that  a  full  explanation,  now? 

Mr.  Phelps:     With  one  exception,  Mr.  Murman. 

Mr.  Murman :     All  right. 
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Mr.  Phelps:  Did  I  understand  you  to  say  there 
was  a  change? 

Mr.  Murman:  No,  I  just  said  about  an  hour 
jump,  I  imagine  is  running  time  between  Black 
Butte  and  Dunsmuir,  isn't  that  right,  Mr.  Phelps? 

Mr.  Phelps:  No,  this  train  left  Klamath  Falls, 
when  it  [193]  left,  it  left  on  daylight  savings  time. 
All  the  times  listed  that  you  read  as  a  time  schedule 
are  Pacific  Standard  time.   No  such  hour  jump. 

Mr.  Murman :     Fine.  I  had  in  mind 

Mr.  Phelps:  Although  it  left  Klamath  Falls, 
Oregon,  these  times  are  recorded  California  Day- 
light Saving  time  because  the  crews  run  into  Cali- 
fornia and  for  convenience  they  change  their  clock 
at  Klamath  Falls. 

Mr.  Murman :     That  is  the  division  ? 

Mr.  Phelps :     Yes,  that  is  the  division. 

Mr.  Murman:  I  have  one  other  matter,  if  the 
court  please,  before  closing  the  plaintiff's  case. 

I  have  here,  your  Honor,  the  official  publication  of 
the  United  States  Department  of  Commerce  showing 
United  States  life  tables  and  actuarial  tables,  rang- 
ing between  range  1939  and  1941,  and  these  tables 
show  that  as  to  a  male  at  age  55  he  would  have  an 
average  future  lifetime  or  life  expectancy  of  18.34 
years.  In  other  words,  approximately  18  and  1/3 
years. 

As  to  females 

Mr.  Phelps :     I  will  object  to  any  information 

The  Court:  You  don't  want  the  ladies  on  the 
jury  to  know  that  they  will  live  longer  than  the 
man? 
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Mr.  Pheli^s :  I  am  sure  they  do,  your  Honor,  but 
I  don't  see  the  materiality.  It  is  to  the  death  of  this 
Mr.  Shanahan  and  his  expectancy [194] 

Mr.  Murman :  I  want  to  tell  as  to  the  life  expect- 
ancy of  Mrs.  Shanahan,  at  least  was  an  expectancy 
as  long  as  her  husband's. 

Mr.  Phelps:  The  question  is,  of  course,  to  Mr. 
Shanahan 's  lifetime,  because  it  is  a  question  of  Mrs. 
Shanahan 's  pecuniary  loss  and  she  could  only  expect 
to  have  a  pecimiary  loss  during  his  normal  life,  and 
doesn't  go  beyond  that. 

Mr.  Murman:  I  concede  that — but  if  she  should 
predecease  him,  the  life  expectancy,  of  course, 
couldn't 

The  Court :  You  can  stipulate  according  to  those 
tables  that  she  would  live  at  least  as  long  as  he. 

Mr.  Murman:     That  is  agreeable. 

Mr.  Phelps :     Certainly. 

Mr.  Murman:  That  is  the  plaintiff's  case,  if  the 
court  please.   The  plaintiff  rests.  [195] 

The  Court :  Before  you  proceed,  Mr.  Phelps,  that 
case  I  mentioned  yesterday  was  the  case  of  Bickf  ord 
V.  Mauser,  53  Calif.  Appell.  2d.  I  have  forgotten 
the  page  number. 

Mr.  Phelps:  I  understand  for  the  record  coun- 
sel is  withdrawing  his  position  in  that  respect. 

Mr.  Murman:  Well,  depending  upon  the  facts 
as  they  develop. 

Mr.  Phelps:     Yes. 

Mr.  Murman:  I  understand  there  is  some  doubt 
about  whether  or  not  the  statement  was  pre-existing 
statement  due  to  what  the  witness  couldn't  recall, 
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so  depending  on  what  develops,  we  will  cross  that 
bridge  when  we  come  to  it,  Your  Honor,  if  we  may. 

Mr.  Phelps:  Yes,  then  I  have  a  matter  to  take 
up  with  the  Court  in  the  absence  of  the  jury. 

The  Court :  All  right.  Ladies  and  gentlemen,  you 
are  about  to  be  allowed  to  go  to  the  jury  room  for  a 
little  w^hile,  and  when  you  do  will  you  bear  in  mind 
the  admonition  I  have  heretofore  given  you.  The 
bailiff  will  take  you  to  the  jury  room  while  there 
are  some  arguments  made  to  me.  Well,  perhaps  we 
could  let  them  go. 

Mr.  Phelps :    I  was  thinking  of  that. 

Mr.  Murman:     It  is  very  close  to  12 :00  o'clock. 

The  Court:  Instead,  you  will  be  allow^ed  to  go  to 
luncheon  now  and  return  at  1 :30.  [196] 

Mr.  Murman:  That  is  a  half  hour  earlier  than 
usual,  Your  Honor? 

The  Court:  Yes,  because,  as  I  told  you  yester- 
day, I  have  to  leave  just  a  little  bit  before  3 :30. 

(Thereupon  the  jury  was  excused  and  the 
following  proceedings  were  had  outside  the  pres- 
ence of  the  jury:) 

Mr.  Phelps :  Now,  then,  may  it  please  the  Court, 
on  behalf  of  the  defendant  Southern  Pacific  Com- 
pany at  this  time  I  move  for  a  judgment  of  dismissal 
pursuant  to  the  appropriate  Federal  Rules  of  Civil 
Procedure  and,  in  the  alternative,  for  a  directed 
verdict  in  favor  of  the  defendant  Southern  Pacific 
Company,  upon  the  ground  that,  first,  that  taking 
the  evidence  as  you  must  at  this  point,  there  isn't 
any  evidence  sufficient  to  sustain  a  finding  of  any 
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liability  on  the  part  of  the  defendant  Southern  Pa- 
cific Company;  that  there  is  no  evidence  of  any  act 
or  omission  on  the  part  of  the  defendant  which  prox- 
imately contributed  to  the  cause  of  action,  of  any 
officer,  agent,  servant  or  employee  of  the  defendant 
Southern  Pacific  Company;  and  on  the  ground  that 
there  is  no  showing  of  any  negligence  on  the  part 
of  the  defendant  Southern  Pacific  Company;  and 
on  the  further  ground,  if  Your  Honor  please,  that 
the  evidence  at  this  stage  of  the  case  can  be  only 
considered  in  one  light,  that  the  plaintiff — that  is, 
the  deceased  himself — that  the  deceased,  Mr.  Shana- 
han,  driving  his  car  across  the  crossing  as  has  been 
described  by  the  witnesses,  [197]  must  be  held  to 
be  guilty  of  contributory  negligence  as  a  matter  of 
law  in  driving  in  front  of  the  approaching  locomo- 
tive. 

Now,  then,  if  Your  Honor  please,  in  addition  to 
the  grounds  specifically  enumerated,  I  should  like 
to  point  out  certain  points  of  evidence  to  you,  and 
in  doing  so,  ask  that  my  groimds  of  motion  include 
the  matters  I  heretofore  stated. 

(Arguments  of  counsel  for  the  defendant  in 
support  of  the  motion  and  arguments  of  coun- 
sel for  the  plaintiff  in  opposition  thereto 
omitted.) 

The  Court:    We  will  adjourn  until  1:30. 

(Thereupon  this  cause  was  adjourned  to  the 
hour  of  1:30  p.m.)  [198] 
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December  22,  1949,  1 :30 

(The  following  proceedings  were  had  with- 
out the  presence  of  the  jury:) 

Mr.  Murman :  If  the  Court  please,  Mr.  Casebeer 
was  asked  to  remain  on  the  attendance  of  the  Court. 
I  assume  we  can  release  him  at  this  time  in  view  of 
our  determination  as  to  the  problem  of  the  past  con- 
duct, course  of  conduct  that  we  were  discussing 
earlier. 

The  Court:     Yes. 

Mr.  Murman :  So  it  will  be  agreeable  that  he  be 
released  at  this  time? 

Mr.  Phelps:  Yes,  Your  Honor;  I  think  for  the 
record  we  might  portray  what  happened  in  cham- 
bers. I  should  like  to  have  the  record  show  that  I 
do  enlarge  upon  the  objection  stated,  and  upon  the 
additional  ground  that  it  is  without  foundation  in 
that  in  this  case  there  were  eye  witnesses  to  the  ac- 
tual happening  of  the  accident.  I  miderstand  Mr. 
Murman  is  not  pressing  his  point. 

The  Court:  Yes.  The  record  can  show  that 
counsel  and  I  discussed  the  matter  of  that  objection 
which  I  sustained. 

Mr.  Murman :    Yes,  Your  Honor. 

The  Court:  In  chambers.  At  that  time  I  called 
attention  of  Mr.  Murman  to  the  rule  that  was  just 
stated  by  Mr.  Phelps  that  prior  conduct  is  not  really 
admissible  in  evidence  unless  [199]  no  eye  witnesses 
to  the  accident,  and  for  that  reason  I  sustained  the 
objection. 

Another  matter  that  I  would  like  to  direct  to  the 
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Court  is  the  map  whicli  we  have  been  using  has 
never  been  given  a  number  and  although,  as  I  have 
said,  the  plaintiff  rests,  at  this  time  for  the  purpose 
of  the  record  I  would  like  to  reopen  the  plaintiff's 
case  to  have  this  map  put  in  evidence  as  Plaintiff's 
next  in  order  for  the  markings  and  the  various  iden- 
tifying figures  that  have  been  placed  upon  it. 

The  Court:     So  ordered.   That  is  no  objection? 

Mr.  Phelps:  Only  the  objection,  if  Your  Honor 
please,  that  the  map  hasn't  been  approved.  I  can 
not  stipulate  that  the  map  is  correctly  drawn  as  of 
the  time  of  the  accident.  I  do  have  a  map  that  is 
correct  and  will  have  the  correct  measurments. 

The  Court:  Well,  the  trouble  is  that  we  have 
used  this  map  right  through  during  the  trial  of  the 
case  and  the  map  anyway,  is  only  admitted  for  the 
purpose  of  illustration. 

Mr.  Murman:     That  is  correct,  markings  on  it. 

The  Court:  And  I  will  allow  it  in  for  that  pur- 
pose. Have  it  marked  the  next  exhibit  in  order  for 
illustration. 

Mr.  Murman:     Plaintiff's  11. 

Mr.  Phelps:  I  have  no  objection  to  the  reopen- 
ing of  the  plaintiff's  case  for  that  purpose,  but  would 
like  to  state  it  is  without  foundation,  it  hasn't  been 
established,  hasn't  been  [200]  determined,  when  the 
measurements  for  it  were  taken,  and  the  scale  and 
the  details  of  it. 

(Thereupon  the  map  displayed  on  the  black- 
board and  marked  Plaintiff's  Exhibit  No.  11 
was  received  in  evidence.) 
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(At  this  stage  of  the  proceedings  argument 
was  had  upon  the  motion  for  a  non-suit.  At 
the  conclusion  of  the  argument  the  Court  ruled 
as  follows:) 

The  Court:  I  will  deny  the  motion  for  non-suit 
and  let  us  go  ahead  with  the  trial  as  far  as  we  can 
get  today  and  I  will  study  these  cases.  I  deny  that 
motion  without  prejudice  to  the  renewal  thereof  at 
the  conclusion  of  your  own  evidence. 

Mr.  Phelps :     Very  well,  Your  Honor. 

(Recess.) 

(The  following  proceedings  were  had  in  the 
presence  of  the  jury:) 

Opening  Statement  of  Mr.  Phelps  not  made  a 
part  of  this  record  at  the  request  of  counsel.  [201] 

WILLIAM  R.  ORR 

called  as  a  witness  on  behalf  of  the  defendant; 
sworn. 

Q.     (By  The  Clerk)  :    WiU  you  state  your  name 
to  the  Court  and  jury,  please  ? 
A.    William  R.  Orr. 


Direct  Examination 
By  Mr.  Phelps: 

Q.  Mr.  Orr,  what  is  your  full  name,  please? 

A.  William  Richard  Orr. 

Q.  Where  do  you  live  ? 

A.  Dunsmuir,  California. 

Q.  By  whom  are  you  employed  ? 
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A.     Southern  Pacific  Company. 

Q.     In  what  capacity? 

A.    Assistant  engineer. 

Q.     How  long  have  you  been  in  that  capacity? 

A.     About  ten  years. 

Q.  As  such,  is  one  of  your  duties  to  prepare  maps 
and  make  measurements  of  the  right  of  way? 

A.     That  is  right. 

Q.  Did  you  have  an  occasion  at  the  request  of 
your  employer  to  make  measurements  and  prepare 
a  map  in  the  town  of  Anderson  showing  the  cross- 
ings at  Howard  Street,  the  Howard  Street  crossing, 
together  with  the  North  Street  crossing  ? 

A.    Yes. 

Q.  Tell  us  whether  those  measurements — did  you 
make  measurements?  [202]  A.     Yes. 

Q.    By  way  of  a  steel  tape?  A.    Yes. 

Q.    And  instruments  ?  A.     And  transit. 

Q.     Transit?  A.     Yes. 

Q.  Have  you  then,  after  taking  those  measure- 
ments, prepared  a  map  by  the  use  of  the  measure- 
ments ?  A.     Yes. 

Q.  Will  you  step  over  to  this  map,  and  I  will 
ask  you  if  you  can  identify  that  as  the  map  which 
you  prepared,  or  which  was  prepared  under  your 
direction  and  superivsion  ? 

A.     (Leaving  witness  stand)  :    It  is. 

Mr.  Phelps:     I  will  ask  that  that  be  marked. 

(Thereupon  the  map  referred  to  was  marked 
Defendant's  Exhibit  D  for  identification.) 
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Q.  (By  Mr.  Phelps)  :  Now,  then,  Mr.  Orr,  stay 
here  if  you  will.  Does  this  map  truly  and  correctly 
portray  the  scene  of  the  accident,  drawn  to  scale? 

A.     It  does. 

Mr.  Phelps:  I  ask  that  that  be  introduced  in 
evidence. 

Mr.  Murman:  Well,  just  a  moment.  We  haven't 
had  any  date  when  those  measurements  were  made, 
Your  Honor.  [203] 

Mr.  Phelps:  Very  well,  I  will  establish  that, 
Your  Honor. 

Q.  Now,  when  did  you  make  those  measure- 
ments? A.     January  4,  1949. 

Q.  And  in  your  department,  the  engineering  de- 
partment, is  part  of  your  job  to  know  what  changes 
and  corrections  and  additions  were  made  in  the 
railroad?  A.     That  is  right. 

Q.     Including  the  division  where  Anderson  is? 

A.     Anderson  ? 

Q.    Yes.  A.    Yes. 

Q.  To  your  knowledge,  were  any  changes  and 
corrections  made  from  December  27,  1948,  to  Jan- 
uary 4, 1949  ?  A.     On  that  map  ? 

Q.  No,  any  changes  or  corrections  made  in  the 
railroad  between  that  time,  at  Anderson. 

A.    Between  what  dates  ? 

Q.  December  27  to  the  date  of  the  accident  and 
the  date  of  your  measurements,  January  4th. 

A.     No,  there  was  no  change. 

Mr.  Phelps:  Now  we  offer  it,  if  Your  Honor 
please. 
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Mr.  Murman :  His  testimony,  as  I  understand,  it, 
Your  Honor,  is  limited  to  the  railroad.  If  there  are 
other  matters  on  the  map,  it  seems  to  me  the  map 
might  be  introduced  for  the  [204]  purpose  of  illus- 
tration, but  if  it  is  going  to  be  contended  that  every 
line  on  the  map  is  just  as  it  was  on  the  day  of  the 
accident,  which  was  over  a  week  prior  thereto,  I 
think  we  will  have  to  have  proof  of  all  that. 

Mr.  Phelps :  Then  I  renew^  my  objections  to  Mr. 
Murman 's  map,  if  the  Court  please,  and  move  to 
strike  it. 

Mr.  Murman:     That  is  only  in  for  illustration. 

The  Court:  I  will  allow  this  in  for  illustration 
also. 

Mr.  Phelps :  I  am  offering  it  for  the  purpose  of 
showing  the  conditions  of  the  railroad  at  the  time 
and  the  physical  objects  shown  on  that  map. 

The  Court :  I  think  I  will  admit  it.  I  think  there 
is  sufficient  foundation. 

(Thereupon  the  map  referred  to  was  admit- 
ted into  evidence  as  Defendant's  Exhibit  D.) 

Q.  (By  Mr.  Phelps)  :  All  right,  now,  then,  I 
want  to  call  your  attention  to  the  Howard  Street 
here,  and  I  notice  a  brown  line  running  directly 
crossways  to  the  railroad  tracks  there.  What  is  that  ? 

A.  That  brown  line  ?  That  is  the  Howard  Street 
crossing. 

Q.  That  is  the  Howard  Street  crossing?  Now  I 
am  pointing  to  an  object.  What  is  that? 

A.     That  is  a  signal. 
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Q.     What  kind  of  a  signal  ? 

A.  Wigwag,  they  call  it.  In  other  words,  to 
warn  motorists.  [205] 

Q.  Can  yon  tell  us  whether  or  not  the  wigwag 
signal  is  in  the  position  it  was  when  you  made  your 
measurements?  A.    It  is. 

Q.  And  now,  then,  I  notice  that  we  have  two — 
I  am  pointing  to,  well,  there  is  a  cross  sign  there, 
looks  like  a  stop  sign.  What  is  that  ? 

A.     That  is  an  arterial  stop  sign. 

Q.     That  I  am  now  pointing  to  ? 

A.    Yes.  It  reads ''Stop." 

Q.  All  right,  let's  mark  Stop  Sign.  What  is  this 
little  mark  here  ? 

A.  We  call  that  a  cross-buck.  That  is  a  railroad 
term.   CS-13. 

Q.  Now,  then,  Mr.  Orr,  I  notice  that  to  the  right 
of  that  there  is  also  stop  sign  and  a  cross-buck  and 
two  crossings.    Will  you  tell  us  what  that  is? 

A.  That  is  an  error  and  I  fomid  it  out  and 
didn't  change  the  map,  just  crossed  out. 

Q.  As  you  were  preparing  the  map  from  your 
notes,  am  I  correct,  after  having  prepared  it  you 
then  checked  your  notes  against  the  map? 

A.     Yes,  that  is  right. 

Q.     In  all  particulars,  and  found  this  error? 

A.     That  is  right. 

Q.    And  that  is  the  only  error  you  found?  [206] 

A.    Yes. 

Q.  So  that  the  crossed  out  part  is  not  the  correct 
position,  but  where  it  is  is  the  correct  position? 
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A.    Yes. 

Q.  Can  you  tell  us  where  the  base  of  that  ar- 
terial stop  sign  would  be,  in  what  portion  of  the 

A.  Portion  of  the — the  lower  portion,  of  course, 
is  the  base.  That  is  in  the  ground. 

Q.  Now  then,  the  same  thing  applies  to  the  wig- 
wag signal  and  the  cross-buck  sign'? 

A.     Yes. 

Q.  Do  you  have  the  measurements  or  distance  of 
the  arterial  stop  sign  to  the  center  of  the  track? 

A.    Yes. 

Q.     Will  you  take  the  stand  again  ? 
(Witness  resumed  the  stand.) 

Q.     Do  you  have  that  measurement?  What  is  it? 

A.  The  distance  out  from  the  center  line  of  the 
main  track  of  that  to  the  stop  sign,  33  and  seven- 
tenths  feet. 

Q.  Then  what  is  the  distance  between  the  center 
line  of  the  main  track  and  the  center  line  of  the 
track  to  the  east  of  that  ? 

A.     18  and  three-tenths  feet. 

Q.     I  beg  your  pardon? 

A.     18  and  three-tenths  feet.  [207] 

Q.  And  between  the  track  that  I  am  now  point- 
ing to,  and  which  continues  on  across  the  map  with- 
out a  switch.  What  is  the  distance  between  the 
main  track  and  the  passing  track?  A.     13  feet. 

Q.    That  is  the  track  to  the  west? 

A.    Thirteen  feet. 

Q.  Yes.  Can  you  tell  us  whether  the  13  feet  is 
the  ordinary,  usual,  standard  clearance  in  railroads  ? 

A.     That  is  the  least  they  can  go. 
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Q.     That  is  the  standard  clearance,  is  it? 

A.    Yes. 

Q.  How  far  is  the — well,  the  station  building  is 
correctly  plotted? 

A.     That  is  right. 

Q.  If  we  want  to  determine  any  distance  we  can 
scale  it  off?  A.    Yes. 

Q.     What  is  the  scale  on  the  map  ? 

A.  One  inch  on  the  map  equals  20  feet  on  the 
ground. 

Q.  Will  you  step  up,  please,  and  give  us  the  dis- 
tance, then,  between  the  crossing  and  the  most 
southerly  portion  of  the  station,  or  do  you  have  it 
there  ? 

A.  It  is  146.7  feet.  That  is  the  center  line  of  the 
main  line  and  right  angle  from  the  station. 

Q.     How  long  is  the  station  building  proper? 

A.  Station  building  proper  is  125  feet  on  the 
building  proper.  [208] 

Q.  What  is  the  distance  between  Howard  Street 
crossing  and  the  Ferry  Street  crossing. 

A.     530  feet. 

Q.  And  the  distance  between  the  Ferry  Street 
and  the  North  Street  crossings  ? 

A.  I  don't  have  that;  it  is  975  feet  from  the 
Howard  Street  crossing  to  the 

Q.     To  the  North  Street  crossing  ? 

A.     Or  a  distance  of  444  feet. 

Q.  On  the  North  Street  crossing  there  is  some 
— on  either  side  there  are  some  indicators.  What 
are  those? 
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A.  Crossing  bells  to  warn  motorists  and  some 
cross-bucks. 

Q.     Flashing  lights?  A.     Flashing  lights. 

Q.  Now  then,  can  you  tell  me  whether  you  vis- 
ited this  scene  which  is  portrayed  by  this  map  on 
December  27,  1948  ?  A.     I  did. 

Q.  So  that  can  you  state,  so  that  there  will  be 
no  question  about  it,  that  the  conditions,  from 
your  observation,  were  the  same,  the  scene  por- 
trayed there  on  or  about  December  27,  from  per- 
sonal observation,  as  they  were  when  you  made  the 
observations  for  this  map  ? 

A.     There  was  no  change  whatsoever. 

Mr.  Phelps :     You  may  cross-examine. 

Cross-Examination 

By  Mr.  Murman: 

Q.  Did  I  understand  that,  Mr.  Orr,  your  meas- 
urements that  you  made  were  confined  within  the 
railroad  right  of  way,  is  that  correct? 

A.     That  is  right. 

Q.  In  other  words,  you  didn't  make  measure- 
ments in  this  area  contained  on  the  map  where 
Howard  Street  appears  and  where  Ferry  Street  ap- 
pears and  where  North  Street  appears  as  to  prop- 
erty lines  and  store  lines  ? 

A.  We  have  ties  to  those  store  lines  with  our 
railroad,  actual  ties. 

Q.    What? 

A.  In  other  words,  our  railroad  is  tied  to  the 
town  of  Anderson  by  engineer  stations. 
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Q.  But  you  didn't  make  measurements  yourself 
in  order  to  ascertain  what  you  have  represented 
here  at  the  base  of  the  diagram  as  being  the  inter- 
section of  Howard  Street  and  Center  Street,  Ferry 
Street  and  Center  Street,  and  North  Street  and 
Center  Street,  is  that  correct  ? 

A.     That  is  correct. 

Q.  And  that  was  true  of  the  Highway  99  area 
which  you  show  at  the  upper  portion  of  the  map? 

A.  I  did  make  a  tie  of  that  U.  S.  99.  U.  S.  99 
right  of  way  and  ours  is  common. 

Q.  Do  you  mean  to  say  the  width  of  99  is  only 
the  width  which  is  shown  here  ?  [210] 

A.     That  is  the  traveled  way. 

Q.     Pardon? 

A.  That  is  the  traveled  way.  That  is  the  paved 
portion. 

Q.     Paved  portion?  A.    At  that  time. 

Q.    Was  that  a  two-lane  highway  at  that  time? 

A.    It  was. 

Q.  Did  you  make  measurements  here  of  the  fire- 
house?  A.    Yes. 

Q.    And  the  store  ?  A.     Yes,  sir. 

Q.     You  made  those  measurements  yourself? 

A.    Yes. 

Q.  Those  measurements  were  made  in  January 
of  1949?  A.     January,  1949. 

Q.  Now,  there  have  been  some  other  marks  made 
on  here  that  you  haven't  explained.  Can  you  step 
down  here  and  tell  us  what  those  are  ? 

(Witness  left  the  witness  stand.) 
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Q.  I  am  pointing  to  a  black  dot,  which  appar- 
ently runs  into  the  main  line  at  a  point  where  a 
switch  occurs.  Where  is  that  ? 

A.     That  is  a  switch  stand. 

Q.  What  is  this  little  circle  which  is  above  it  to 
the  left? 

A.  That  is  a  signal  pole  light,  a  pole  for  a  signal 
light.  [211] 

Q.  You  mean  there  is  a  pole,  the  base  of  which 
is  there  ?  A.     That  is  right. 

Q.  You  didn't  show  the  elevation  of  the  pole  as 
you  do  of  these  other  items,  did  you  ? 

A.     I  just  put  a  dot  to  indicate  the  location. 

Q.  The  way  you  have  this  wig-wag  signal  placed, 
it  looks  like  it  is  over  on  its  side.  That  is  the  posi- 
tion of  if?  A.     No,  sir. 

Q.     Doesn't  it  go  straight  up  in  the  air? 

A.    Vertical. 

Q.    Why  did  you  put  it  on  its  side  like  that? 

A.     It  is  a  flat  map. 

Q.  Well,  you  have  this  cross-buck  and  stop  sign 
vertical  down  below  on  the  other  side  of  the  cross- 
ing.   Why  wouldn't  those  be  horizontal  as  well? 

A.     That  is  a  flat  projection,  too. 

Q.  Don't  these  items  here,  the  cross-buck  and 
the  stop  sign,  extend  upward  in  the  same  general 
position  as  the  wig- wag? 

A.  It  could  be.  It  just  happened  to  be  put  on 
that  way.  They  would  look  the  same  if  turned 
around  the  other  way. 

Q.    They  should,  then,  be  consistent  ? 
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A.     That  is  right. 

Q.  And  either  all  the  one  way  or  all  the  other, 
is  that  right  ?  A.     That  is  right. 

Q.  Now,  you  have  some  dotted  lines  in  a  little 
circle  over  on  [212]  the  right  by  the  station.  What 
is  that? 

A.  A  pole  and  a  guy,  guy  wire  for  the  pole, 
power  pole. 

Q.  You  mean  there  is  a  guy  wire  extending  from 
the  pole  to  the  ground?  A.     Upper  one 

Q.     This  one  (indicating)  ? 

A.  No,  this  one,  that  is  the  guy  and  the  end  of 
the  line  is  the  pole. 

Q.     The  pole  there  and  the  guy  down  there? 

A.    Yes.    The  same  way  with  the  other. 

Q.  You  have  a  circle  at  the  point  where  the  guy 
is  and  an  anchorage  at  the  point  where  the  pole  is, 
is  that  right  ? 

A.    Well,  the  pole  is  where  the  dash  is. 

Q.  That  is  wrong,  isn't  it?  This  should  be  up 
where  the  anchorage  is  and  the  anchorage  should 
be  down  where  the  pole  is,  isn't  that  correct?  Maybe 
you  were  right  the  first  time.  I  don't  want  to  mis- 
lead you,  we  just  want  to  get  it  right.  Is  that  the 
pole  you  were  talking  about  there  (indicating)  ?  Is 
that  the  pole  that  this  little  circle  is  supposed  to 
have  located?  A.     I  am  just  trying  to  think. 

Q.    You  made  all  those  measurements  personally  ? 

A.    I  did.  [213] 

Q.  Can't  you  remember  back  whether  there  was 
a  pole  on  one  end  or  the  other,  or  vice  versa? 
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A.  The  guy  is  here  (indicating).  The  guys  are 
shown. 

Q.  Well,  that  is  what  I  thought.  In  other  words, 
you  have  it  correct  although  at  first  you  thought 
maybe 

A.    Yes,  trying  to  say  too  much. 

Q.  Now,  these  other  dots  that  we  have  along 
here,  those  are  all  single  poles  ? 

A.     Single  poles. 

Q.  And  what  is  this  circle  with  some  projections 
on  it? 

A.  That  is  a  stand  to  hang  orders  for  train  en- 
gine crews. 

Q.    Is  that  the  semaphore  stand  (indicating)  ? 

A.    A  hoop  stand. 

Q.  Now,  this  hoop  stand  you  are  pointing  to  is 
between  the  track  on  the  east  and  the  main  line, 
isn't  that  correct?  You  don't  show  that  at  all  on 
there,  do  you? 

A.  It  is  in  the  wrong  location,  it  should  be  be- 
tween the  main  and  the  siding,  or — between  the 
two  tracks. 

Q.    This  is  an  error  here  ? 

A.    It  should  be  over. 

Q.     Should  be  up  there  (indicating)  ? 

A.  That  is  where  it  should  be  on  that  (indicat- 
ing). 

Q.  Well  then,  tell  me  where  is  the  semaphore 
pole? 

A.    The  semaphore  is  right  here  (indicating). 
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Q.     Point  to  it.  [214] 

A.     This  is  where,  the  station  signal  (indicating). 

Q.  I  see,  the  one  you  have  laying  down  on  the 
side,  the  crossing 

A.     That  is  the  station  signal. 

Q.  Again,  to  be  consistent,  all  should  be  vertical 
or  all  should  be  on  their  side,  is  that  correct,  re- 
ferring now  to  the  cross-buck  and  the  semaphore 
here  and  the  wig-wag  up  here;  isn't  that  right,  or 
ought  to,  to  be  consistent?  A.    Yes. 

Q.  Yes,  That  is  probably  true  of  these  others 
over  here,  that  is  the  cross-bucks  and  stop  signs, 
and  the  same  down  here  (indicating).  Isn't  that 
correct,  all  ought  to  be  on  the  side  or  vertical,  isn't 
that  right?  Can  you  answer  so  that  the  reporter 
will  get  it?  A.    Yes. 

Q.  Now,  these  other  black  dots  we  have  here  on 
the  east  side  of  the  east  siding,  what  are  they? 

A.     Western  Union  poles. 

Q.  Did  I  understand  from  this  diagram  there  is 
no  wig-wag  at  the  Ferry  Street  crossing  ? 

A.     That's  right. 

Q.  And  at  the  North  Street  crossing  you  have  a 
double  flasher  on  the  west  side  and  on  the  east  side, 
is  that  correct  ?  A.     That  is  correct. 

Q.  Now,  you  haven't  attempted  to  show  any  of 
the  improvements  [215]  on  the  west  side  of  the 
highway,  have  you  ?  A.     No,  sir. 

Q.  But  there  are  improvements  up  there,  aren't 
there  ? 
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A.     It  is  undergoing  construction  now. 

Q.  Yes,  but  I  mean  when  the  accident  occurred. 
There  were  some  improvements  up  there,  were  there 
not?  A.     No. 

Q.     Weren't  there? 

Mr.  Phelps:  Tell  him  what  you  mean  by  im- 
provements. 

Mr.  Murman:  Yes,  I  will  point  here.  We  have 
a  photograph.  There  were  signs  and  buildings  and 
trees  and  here  are  more  buildings,  and  I  think  if 
you  look  down  the  track,  you  can  get  a  better  view. 

The  Witness:     Pardon  me? 

Q.     You  didn't  understand  improvements? 

A.     I  didn't  understand  your  question. 

Q.     Something  built  on  the  property. 

A.     It  was  there,  yes. 

Q.     There  were  improvements  all  along  there? 

A.    Yes,  definitely. 

Q.  Just  as  there  were  improvements  on  the  east 
■  side  all  around  here  (indicating)  where  you  saw, 
-  Howard  Street  and  Ferry  Street  and  Ferry  North, 
L  isn't  that  correct?  A.     Yes. 

Q.  Now,  you  can  take  the  witness  stand.  I  show 
^you  plaintiff's  [216]  exhibits  3,  4,  5  and  6.  Do 
those  correctly  reflect  the  physical  arrangement  of 
the  various  items  that  you  have  shown  here  on  the 
map  as  of  the  date  you  made  the  map  and  took  the 
measurements  for  the  map?  A.     They  do. 

Q.     All  right. 

A.    As  near  as  I  can  tell. 

Q.    As  near  as  you  can  tell,  they  do  ? 
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A.    Yes.  m 

Q.  Now,  calling  your  specific  attention  to  plain- 
tiff's exhibit  3  in  evidence,  can  you  tell  me  at  about 
what  point  that  picture  was  taken  in  relation  to 
your  map  here  where  you  show  the  stop  sign  and 
cross-buck?  A.     No,  I  couldn't. 

Q.  You  couldn't.  Was  it  taken,  as  far  as  you 
can  tell,  somewhere  in  the  vicinity  of  the  cross-buck 
and  stop  sign  that  you  have  shown  there  on  the  map 
at  the  Howard  Street  crossing  ? 

Mr.  Phelps:  The  question  has  been  asked;  he 
said  he  couldn't. 

The  Court:  Well,  I  will  tell  Mr.  Murman  that 
the  same  question  shouldn't  be  asked  more  than 
twice. 

Mr.  Murman:  I  will  try  not  to,  your  Honor.  I 
think  there  was  an  answer  to  that. 

The  Court :     Yes,  there  was. 

Mr.  Murman:  I  have  no  further  questions  of 
this  witness.  [217] 

Mr.  Phelps:  I  have  no  further  questions.  May 
the  witness  be  excused  ? 

Mr.  Murman :  He  may.  I  submit  to  your  Honor, 
except  for  the  right  of  way  area  of  the  railroad,  I 
contend  that  this  map  should  not  be  in  evidence  as 
the  proof  of  the  physical  fact.  I  think  it  illustrates 
the  area  we  are  interested  in,  but  it  has  sufficient 
errors  in  it  so  that  it  should  not  be  accepted  in 
evidence  as  to  proof  of  the  physical  fact,  and  I  re- 
submit my  motion  to  have  it  introduced  only  for 
purposes  of  illustration. 
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Mr.  Phelps:  Will  you  point  out  the  errors  so  I 
can  correct  them  while  he  is  on  the  stand  ? 

Mr.  Murman :     The  witness  has  pointed  them  out. 

The  Court :  He  has  already  corrected  them  and 
I  don't  think  it  is  significant  enough  for  me  to  rule 
the  map  out. 

Mr.  Murman:  I  don't  want  your  Honor  to  rule 
the  map  out.  I  thought  it  shoud  be  in  only  for  illus- 
tration, your  Honor.  That  is  my  position. 

The  Court:  Yes,  that  is  a  distinction  without  a 
difference,  so  I  will  allow  it  to  stand. 

Redirect  Examination 
By  Mr.  Phelps : 

Q.  Mr.  Orr,  the  location  of  the  railroad  as  indi- 
cated by  these  dotted  lines  at  the  Howard  Street 
crossing  is  correctly  portrayed,  is  it  ? 

A.     Yes,  sir.  [218] 

Q.    And  that  is  from  measurements  made  by  you "? 

A.    Yes. 

Q.  And  the  point  where  it  turns,  is  that  the 
]  point  where  it  joins  the  regular  paved  portion  of 
t  the  road  shown  on  the  photographs'?  A.     Yes. 

Q.    At  the  bottom  of  the  incline  to  the  tracks? 

A.    Yes. 

Mr.  Phelps :     No  other  questions. 

Mr.  Murman :     No  further  questions. 

The  Court :     You  may  step  down. 

(Witness  excused.) 
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Mr.  Phelps:  May  I  inquire  the  intention  of  the 
court  to  take  a  recess  before  going  on  to  3:30.  so 
I  can  time  my  witnesses  accordingly.  I  don't  want 
to  if  I  can  get  rid  of  one 

The  Court:  I  don't  think  we'd  better.  We  are 
going  to  stop  here  at  3 :25. 

Mr.  Phelps:     Fine.  Call  Officer  Sublett. 

FLOYD  SUBLETT 
called  as   a  witness   on  behalf  of  the   defendant, 
sworn. 

The   Clerk:    Will  you  state  youi"  full  name  to 
the  court  and  .jury,  please  ? 
A.     Floyd  Sublett.  [219] 

Direct  Examination 
By  Mr.  Phelps: 

Q.     Where  do  you  live.  IMi'.  Sublett? 

A.  I  live  at  2176  Place  Street  in  Redding, 
California. 

Q.     And  what  is  your  business  or  occupation  i 

A.  I  am  an  officer  of  the  California  Highway 
Patrol. 

Q.     How  long  have  you  been  such? 

A.     Since  September.  1935. 

Q.  And  how  long  have  you  lived  and  around 
that  part  of  the  state  of  Redding.  Anderson  and 
environs  ■? 

A.  I  have  lived  within  the  county  aU  my  life 
with  the  exception  of  a  year  or  two  working  out 
of  the  coimtv.  awav  from  there. 
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Q.  Are  you  personally  acquainted  with  Mrs. 
Shanalian?  A.     Yes,  I  am. 

Q.  And  are  you,  were  you  personally  acquainted 
during  his  lifetime  with  Mr.  Ellis  Shanahan? 

A.    Yes,  I  was. 

Q.     Did  you  know  him   quite   well? 

A.     I  knew  Mr.  Shanahan  quite  well. 

Q.  And  did  you  know  Mrs.  Shanahan  before  s&e 
married  Mr.  Shanahan  ?  A.     Yes,  I  did. 

Q.  Now  then,  Officer,  did  there  come  an  occasion 
on  December  27,  1948,  for  you  to  investigate  an 
accident  in  which  Mr.  Shanahan  was  killed'?  [220] 

A.     There  was,  yes. 

Q.  Will  you  tell  where  you  were  when  you  re- 
ceived the  call  advising  you  of  the  accident? 

A.  I  was  at  my  home.  I  received  the  call  from 
my  sergeant  and  was  directed  to  go  to  Anderson 
and  investigate  an  accident  that  happened  on  tha 
railroad  crossing  involving  a  train  and  an  automo- 
bile. 

Q.    And  what  time  approximately  was  that  call? 

A.  That  was  approximately  8;00  o'clock  in  the 
morning. 

Q.  And  how  long — when,  to  the  best  of  your 
recollection,  what  time  did  you  arrive  in  Anderson 
at  the  scene  of  the  accident? 

A.    I'd  say  approximately  8:15. 

Q.  And  when  you  arrived  there  first — pardon 
me, — first,  Officer,  how  did  you  go  there? 

A.    In  the  State  Patrol  car. 

Q.    In  the  white  cars  furnished  by  the  state? 
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A.     Black  and  white  car,  yes,  sir. 

Q.  As  you  went  there,  can  you  tell  us  whether  or 
not  you  used  your  headlights,  that  is,  for  visibility 
ahead  ? 

A.  Well,  I  believe  I  used  my  headlights  when  I 
first  started  out.  I  had  my  red  light  on  and  as  it 
became  lighter,  as  I  recall,  I  cut  down  to  my  park- 
ing lights,  and  the  red  light,  as  it  shows  up  more 
"^dsible. 

Q.  And  how  long  did  it  take  you  to  get  to  the 
scene  of  the  [221]  accident,  in  minutes'? 

A.  Oh,  perhaps,  from  the  time  I  got  the  car, 
about  15  minutes. 

Q.    All  right.    Now  then.  Officer,  when  you  ar- ' 
rived  at  the  accident,  what  was  the  first  thing  you 
did;  tell  us. 

A.  I  parked  my  car,  got  out  and  went  over.  I 
saw  the  wreckage  of  an  automobile  and  saw  a  body 
lying  on  the  ground  just  north  of  the  wrecked  car. 
I  immediately  went  there  and  touched  the  man's 
pulse  to  see  if  there  was  any  sign  of  life.  Also 
checked  to  find  if  there  was  any  kind  of  respiration 
and  attempted  to  find  out  whether  he  had  passed 
away. 

Q.    And  concluded  what*? 

A.  It  was  my  conclusion  that  he  was  dead  at  the 
time. 

Q.     Now,  then,  what  was  the  next  thing  you  did? 

A.  Then  I  immediately  radioed  my  office  and 
asked  them  to  notify  the  coroner  to  come  to  the 
scene. 
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Q.  At  that  time  there  were  people  around,  I 
presmne  ? 

A.  There  were  a  number  of  people  when  I  ar- 
rived and  other  people  coming  and  stopping  at  the 
scene  during  the  time  I  was  there. 

Q.  Were  there  any  other  highway  patrol  officers 
there  at  that  time  ? 

A.     Not  right  at  that  time,  no,  sir. 
Q.    Any  before  that,  to  your  knowledge?  [222] 
A.     Not  to  my  knowledge. 

Q.  Had  there  been  any  before  in  the  ordinary 
1  course  of  business  of  your  investigations,  would  that 
i  appear  on  the  reports  that  you  made  ? 

A.     I  didn't  quite  understand  the  question. 
Q.     If  there  had  been  any  highway  patrol  officers 
1  who  had  arrived  ahead  of  you,  would  that  become 
!  known  to  you  in  the  course  of  your  making  your 
report  to  the  highway  patrol? 
A.    Yes,  it  would. 

Q.  And  did  that  appear  in  the  records  in  the 
report  which  you  turned  in?  A.     No. 

Q.  All  right.  Now  then,  did  you  inquire  at  the 
:  scene  of  the  accident  as  to  who  had  witnessed  the 
.  accident  ?  A.     I  did. 

Q.    And  what  did  you  find  out  there  and  then? 

A.     I  found  out  that  no  one  present,  at  least  no 

one  present  volunteered  the  information  that  they 

had  seen  it. 

I      Q.    All  right.   Now  then,  how  long  did  you  stay 

at  the  scene  of  the  accident? 
j      A.    I  would  say  I  was  right  at  the  scene  of  the 
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accident  until  some  time  after  9 :00  o  'clock,  perhaps 
about  9 :30,  and  stayed  in  the  vicinity  for  some  time 
after  that  as  I  went  across  the  street  after  my 
investigation  was  complete  and  had  breakfast.  [223] 

Q.  Did  you  go  do^vQ  to  the  head  end  of  the 
train?  A.    Yes,  I  did. 

Q.  And  where  the  engineer  and  the  fireman 
were  ?  A.     Yes. 

Q.  And  except  for  going  down  there,  up  until 
the  time  you  went  to  breakfast,  were  you  always 
at  the  scene  of  the  accident  or  down  the  track  where 
the  engine  was,  is  that  right? 

A.     That  is  right. 

Q.  Now,  do  you  know  Mr.  Rowe,  a  signal  main- 
tainer  for  the  Southern  Pacific? 

A.    Yes,  I  do. 

Q.  And  can  you  tell  us  whether  or  not  he  ar- 
rived at  the  scene  of  the  accident  that  morning? 

A.     Yes,  he  arrived  after 

Q.     What  time,  about? 

A.  It  was  after  the  train  that  was  involved  in 
the  collision  had  proceeded  on  its  way.  I  would  say 
it  was  9:00  o'clock  or  shortly  thereafter. 

Q.     That  Mr.  Rowe  arrived?  A.     Yes. 

Q.  Now  then,  you  say  the  train  proceeded  on  its 
way?  A.    Yes. 

Q.  That  after  you  had  taken  charge  and  given 
permission  for  it  to  leave  ?  A.     Yes.  [224] 

Q.  Did  you  take  charge  of  the  investigations 
then?  A.     I  did. 
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Q.    All  right.    Now,  where  did  Mr.  Rowe  come 
from?   Did  you  see  him? 

A.     He  came  from  the  south. 

Q.     On  this  map  from  this   direction    (indicat- 
ing) ?  A.    Yes. 

Q.    And  by  automobile  or  by  track? 

A.     On  a  motorcar  on  the  track. 

Q.     On  the  track?  A.     Yes. 

Q.    And  when  he  arrived,  where  were  you? 

A.     I  was  standing  at  the  crossing. 

Q.  Now,  at  the  crossing  you  mean  the  Howard 
Street? 

A.     The  Howard  Street  crossing;  yes,  sir. 

Q.  And  when  he  arrived,  did  he  immediately 
come  over  to  you? 

A.  He  got  off  his  car,  walked  over  to  where  the 
crossing  was.  I  walked  over  and  asked  him  if  he 
was  going  to  test  the  bell.  He  said  he  was.  I  told 
him  I  would  like  to  stay  while  he  tested  the  bell, 
which  I  did. 

Q.  Was  anybody  else  present  when  you  tested, 
while  he  tested  the  bell? 

A.  I  believe  the  coroner  was.  He  had  arrived  in 
the  meantime. 

Q.  All  right,  now,  will  you  tell  us  what  was 
done  in  testing  the  bell  and  what  the  results  of  that 
test  were?  [225] 

A.  Well,  Mr.  Eowe  opened  up  the  control  that 
houses  the  relays  that  operate  the  bell  and  he  short- 
circuited  the  relays  out,  the  bell  started  ringing, 
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and  I  observed  the  light  was  lighted,  the  red  light, 

and  the  banner  of  the  wig-wag.  t 

Q.  That  is  the  red  light  in  the  wig-wag  was 
burning?  A.     Yes.  ? 

Q.     The  bell  rang  properly? 

A.     That's  right. 

Q.  And  what  about  the  movement  of  the  arm 
of  the  wig- wag? 

A.     It  moved  as  normally  should,  normally  does.     \ 

Q.    And  you  tested  more  than  once,  he  tested  it  J 
more  than  once i||| 

A.  Yes,  he  tested,  those  relays,  one  for  the 
southbound  movement  of  trains,  one  for  the  north- 
bound movement,  and  he  tested  it  two  or  three  times 
to  see  if  it  would  operate  each  time,  which  it  did. 

Q.  And  from  your  investigation  were  you  satis- 
fied that  the  arm,  wig- wag  arm,  and  so  forth,  was  in 
good  repair  and  order?  A.     Yes. 

Mr.  Murman:  That  calls  for  a  conclusion  of 
the  witness;  object  to  it  on  that  ground. 

The  Court:    Well, 

Mr.  Phelps:  He  is  making  an  investigation,  if 
your  Honor  please. 

Mr.  Murman:  This,  as  I  understand  it,  is  a 
shortening  of  the  relays.  That  is  quite  different 
than  running  the  train.  [226] 

The  Court:     I  will  strike  that,  I  will  sustain  it. 

Mr.  Phelps:    Very  well,  your  Honor. 

Q.  Then,  do  you  know  what  the  effect  of  shorting 
is  across  the  relays  as  compared  to  the  effect  of  the 
running  of  the  train  down  the  line? 
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Mr.  Murman:  I  object  to  that  as  immaterial,  if 
the  Court  please. 

The  Court:    I  will  allow  it. 

A.  It  produces  practically,  it  produces  the  same 
results.  In  other  words,  the  wires  to  the  relays 
come  directly  from  the  track  itself. 

Mr.  Murman:  Now,  I  move  that  be  stricken  on 
the  ground  that  this  witness  has  not  been  shown  to 
be  an  expert  in  the  matter  of  electric  circuits.  He 
was  only  an  investigating  officer,  and  all  we  are 
concerned  with  here  is  the  activation  of  the  wig-wag 
from  a  train  running  on  a  track,  not  from  shorting 
of  the  relay.  His  statement  is  a  conclusion,  and  I 
therefore  move  to  strike  his  answer. 

Mr.  Phelps:  I  will  withdraw  the  question,  if 
your  Honor  please,  and  prove  it  by  another  witness, 
if  there  is  any  question  of  that.  I  don't  want  there 
to  be  any  question. 

The  Court:  All  right,  we  will  strike  it,  the 
question  and  answer,  out. 

Mr.  Phelps:  All  right,  it  can  be  proved  by  an- 
!  other  witness.  [227] 

Q.  Now  then,  may  I  ask  you  this :  Did  you  make 
[  any  other  observations  of  your  own  with  respect  to 
'  the  working  of  that  wig-wag  signal  on  that  day? 

A.    Yes,  on  two  occasions  I  checked  the  operation 
of   it   while    trains   were    passing   the    point    and 
I  approaching  the  wig-wag. 

I      Q.    And    did   it   operate    correctly   on   that   oc- 
casion? A.    It  did. 

Q.    And  will  you  tell  us  whether  that  was  for  a 
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movement — when  the  train  moved  over  the  main 

line? 

A.  Yes,  it  was  a  train  moving  through  and  pass- 
ing right  on  through  the  town  of  Anderson  in  both 
cases. 

Q.  Can  you  tell  us  whether  it  was  from  the 
north  or  from  the  south'? 

A.  The  first  train  was  a  freight  train  from  the 
north.  The  second  train  was  a  train,  No.  16,  from 
the  south. 

Q.  And  you  made  those  observations  yourself 
that  morning?  A.     I  did. 

Q.    As  a  part  of  your  investigation? 

A.     It  was  that  day. 

Q.     It  was  that  day?  A.    Yes,  sir. 

Q.  Was  that  before  or  after  you  left  the  scene 
of  the  accident,  do  you  remember? 

A.    After  I  left  the  scene  of  the  accident. 

Q.     Came  back?  [228] 

A.  Well,  I  was  patrolling  that  beat  past  Ander- 
son during  the  day. 

Q.    And  it  was  just  a  happenstance? 

A.  No,  it  was  my  thought  to  check  that  as  to  get 
an  accurate  check  of  the  working  operation  of  it. 

Q.  All  right.  And  so  that  showed  the  actual 
working  operation  with  a  train  on  the  track? 

A.    Yes. 

Q.  And  the  same — it  was  the  same  results  as 
the  test  with  shorting  it  through  the  relays? 

A.    Yes. 

Q.     The  wig- wag  moved  back  and  forth,  the  light 
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burned  and  the  bell  rang?  A.     That's  right. 

Q.  Now,  then,  in  the  course  of  your  investiga- 
tion, did  it  ultimately  come  to  your  attention  that 
a  Mr.  Hewes,  a  Mr.  DeKosa,  were  said  to  have  seen 
this  accident?  A.     Yes. 

Q.  And  in  the  course  of  your  investigation  did 
you  have  an  occasion  to  interview  these  two  men? 

A.     I  did. 

Q.  Can  you  tell  us  where  it  was  and  when  that 
was? 

A.  It  was  in  the  highway  patrol  office  in  Red- 
ding, I  believe,  the  following  day.  I  am  sure  it  was 
the  following  day  after  the  accident.  [229] 

Q.     The  day  after,  the  28th  of  December? 

A.    Yes. 

Q.     1948.    Who  was  present? 

A.     Captain  Foster,  my  superior  officer. 

Q.    Anyone  else? 

A.  No  one  else  right  close.  There  were  other 
people  in  and  out  of  the  office,  other  employees  in 
the  vicinity. 

Q.  And  in  the  course  of  your  investigation  of 
this  accident,  did  you  interview  those  two  men? 

A.    Yes. 

Q.    And  in  the  presence  of  Captain  Foster? 

A.    Yes. 

Q.  And  in  the  course  of  that  investigation  did 
Mr.  Hewes  tell  you  that  he  didn't  know  whether 
the  wig- wag  was  working  or  not? 

A.    Yes,  he  told  me  that. 

Q.    Did  Mr.  DeRosa  tell  you  that  also? 
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A.     He  also  told  me  that  lie  didn't  know. 

Q.     And  that  he  didn't  lookf 

A.     That's  right. 

Q.    And  the  same  is  true  with  Mr.  Hewes? 

A.    Yes. 

Q.  Now,  then,  as  a  result  of  your  investigation, 
was  any  citation  issued  to  any  member  of  the  train 
crew?  A.     No,  there  wasn't.  [230] 

Q.  Was  there  any  action  at  all  taken  on  the 
recommendation  of  the  highway  patrol? 

A.    No.  I 

Mr.  Murman:  Now  that  is  immaterial,  if  the 
Court  please,  what  action  was  taken  by  the  highway 
patrol.    That  doesn't  bear  on  the  negligence  here. 

Mr.  Phelps:    We  won't  press  it. 

The  Court:    All  right. 

Mr.  Phelps:    I  think  that  is  all,  your  Honor. 

Cross-Examination 
By  Mr.  Murman: 

Q.  When  you  left  your  home  that  morning  in 
response  to  that  call,  what  was  the  weather  on  that 
day? 

A.  It  had  been  raining,  the  highway  was  still 
wet.  It  wasn't  raining  at  the  time;  however,  the 
windshield  collected  a  sort  of  mist  during  the 
course  of  travel. 

Q.     Did  you  have  to  use  your  windshield  wipers  ? 

A.  Well,  I  don't  recall  whether  I  had  to  use 
them  or  not.  I  know  the  air  was  moist.  It  was 
cloudy,  low-hanging  clouds  and  later,  a  little  later 
in  the  day,  it  rained  some  more. 
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Q.  You  got  to  the  scene  of  the  accident  about 
8:15  as  I  understand  it? 

A.  That  is  as  near  as  I  can  place  the  time ;  yes, 
sir. 

Q.  And  did  you  learn  afterwards  that  the  col- 
lision occurred  about  a  quarter  of  eight,  in  that 
neighborhood  ?  A.    Approximately  7 :47.  [231] 

Q,  Yes.  You  got  there  just  about  a  half  hour 
afterwards,  is  that  correct? 

A.     Some  25  minutes  to  a  half  hour,  yes. 

Q.  Now,  did  you  ascertain  the  point  of  the 
collision  in  your  investigation? 

A.  Well,  the  front  end  of  the  train  struck  the 
right-hand  side  of  the  car  to  the  rear  of  the  door,  the 
rear  of  the  right-hand  door. 

Q.     What  kind  of  car  was  it? 

A.     It  was  a  1937  Plymouth  coupe. 

Q.  Was  the  impact — the  impact  of  the  car  was 
to  the  rear  of  the  single  door  on  the  right-hand  side, 
is  that  right? 

A.    Yes,  that  is  the  main  portion  of  the  impact. 

Q.  And  where  in  relation  to  the  crossing,  itself, 
did  the  impact  occur,  or  did  you  ascertain  that? 

A.  There  was  no  way  to  tell  exactly.  The  only 
marks  I  saw  was  the  gravel  off  of  the  roadway,  and, 
as  I  said,  the  roadway  was  wet  and  when  I  arrived 
there  were  no  marks  on  the  roadway  itself  to  tell 
the  exact  position  of  the  car  itself  in  relation  to 
the  right  or  left-hand  side  of  the  roadway. 

Q.  The  marks  in  the  gravel,  were  they  to  the 
west  or  to  the  east? 
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A.     They  were  to  the  west. 

Q.     To  the  west?  A.    Yes.  [232] 

Q.  Were  they  beyond  the  switch  or  somewhere 
between  the  switch  and  the  crossing? 

A.  There  was  one  mark  just  off  the  roadway, 
perhaps  not  more  than  a  foot. 

Q.  Could  you  come  down  and  mark  that  for  us 
here  ? 

(The  witness  left  the  stand  and  went  to  the 
blackboard.) 

Q.     Do  you  understand  the  map,  officer? 

A.     I  take  it  this  is  the  station? 

Q.    Yes. 

A.     Anderson;  and  this  is  the  crossing? 

Q.  As  I  understand  the  map,  north  is  the  right, 
south  to  the  left,  west  to  the  top,  and  east  to  the 
bottom,  as  a  general  directional  marking. 

A.  Yes.  As  near  as  I  can  place  that,  there  was 
a  marking  right  off  the  roadway  near  the  rail,  the 
nearest  marking  to  the  crossing  that  I  found. 

Q.     Is  that  about  correct? 

A.     That  is  about  right. 

Q.     Eight  here. 

Mr.  Murman:  I  will  mark  that  "S-1,"  your 
Honor. 

The  Court:    Yes. 
Q.     (By  Mr.  Murman)  :     The  other  markings  were 
further  to  the  south? 

A.  Yes,  between  here  and  a  point  some  100  feet 
to  the  south  and  a  short  distance  to  the  west  of  the 
main  line  track.  [233] 
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Q.  Where  did  you  find  the  car  with  relation  to 
the  crossing,  about  how  far  south? 

A.  Approximately  100  feet.  Now,  I  stepped  that 
distance  off.  I  didn't  have  a  tape  line  with  me  at 
the  time. 

Q.  And  the  body,  was  it  between  where  the  car 
was  and  the  crossing? 

A.  Yes,  the  body  was  just  a  short  distance  north 
of  the  car. 

Q.  You  have  indicated  the  general  area  right 
near  the  switch  standard  here.  Is  that  about  where 
you  recall  finding  the  body  and  the  car? 

A.  It  was  far  enough  away  from  the  switcS 
standard  out  there,  isome,  I  believe,  30  to  35  feet 
from  the  track.  I  never  placed  the  switch  standard 
as  a  mark,  I  couldn't  say,  but  I  did  step  the 
distance  from  the  crossing  to  the  car  which  I  esti- 
mated at  that  time  to  be  approximately  100  feet. 

Q.  As  I  understand  your  answer,  then,  in  rela- 
tion to  the  switch  standard  you  can't  mark  where 
you  found  the  body,  on  this  map? 

A.    No,  not  in  relation  to  the  switch  standard. 

Q.  Can  you  state  the  distance  with  relation  to 
this  pole  that  has  been  designated  here,  which  is  a 
little  bit  further  to  the  south? 

A.  No,  I  don't  recall  whether  that  pole  was 
north  or  south  of  the  car. 

Q.  All  right,  that  is  all  right.  Your  best  recol- 
lection is  [234]  that  the  car  was  about  100  feet 
'South  and  to  the  west  of  the  right  of  way? 


228  Nelda  Shanahan  vs. 

(Testimony  of  Floyd  Sublett.) 

A.     That  is  right. 

Q.     And  the  body  a  little  short  of  that? 

A.     The  body  a  little  short  of  that,  yes,  sir. 

Q.  Thank  you,  Officer.  Will  you  take  the  stand 
again,  now? 

(The  witness  resumed  the  stand.) 

Q.  Now,  we  have  a  picture  here  of  a  wrecked 
automobile,  Plaintiff's  Exhibit  7.  I  will  ask  you 
to  look  at  that  and  state  whether  or  not  that  appears 
to  be  a  picture  of  the  automboile  as  you  saw  it.  Of 
course,  it  is  in  a  little  different  location  there.  I  am 
just  asking  you  to  look  at  the  automobile  now. 

A.  Yes,  I  realize  that,  sir.  Yes,  it  looks  to  be 
the  same  car,  approximately  the  same  damage. 

Q.  According  to  your  statement  the  impact  took 
place  somewhere  to  the  rear  of  the  right  door,  is 
that  right? 

A.  Yes.  Well,  right  in  that  vicinity  where  the 
dent  is  in  the  frame. 

Q.     Can  you  mark  that? 

A.  (Marking  exhibit)  :  That  is  approximately, 
or  as  near  as  I  can. 

Q.     Just  put  a  cross  there. 

Mr.  Murman:  That  cross,  your  Honor,  is  being 
placed  near  the  rear  right  wheel  on  Plaintiff's 
Exhibit  7.  [235] 

Q.  You  said  you  went  down  to  the  head  end  of 
the  train  and  saw  the  engineer  and  fireman? 

A.    Yes. 

Q.  Did  you  have  any  conversation  with  either  of 
them? 
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A.  Yes,  I  asked  the  engineer  what  speed  he  was 
traveling. 

Q.     What  did  he  say? 

A.  He  said  approximately  70  miles  an  hour. 
That  was  his  speedometer  reading. 

Q.     Was  there  anything  else  said  at  that  time? 

A.  I  asked  him  if  he  saw  the  car  before  the 
crash.  He  said  no,  he  didn't,  the  car  come  from 
the  opposite  side  of  the  train,  and  his  first  warning 
of  it  was  when  the  fireman  called  to  him  to  stop 
the  train,  or  some  words  to  that  effect.  In  other 
words,  the  fireman  gave  him  the  information  that 
he  was  to  stop. 

Q.  Was  there  anything  said  about  the  wig-wag 
by  the  engineer? 

A.  Well,  I  can't  seem  to  recall  just  what  he 
said  on  that.  Perhaps  I  asked  him,  and  I  am  not 
quite  positive  about  it. 

Q,     Didn't  he  say  he  didn't  see  it  operating? 

A.     Well,  as  I  say,  I  don't  know  whether  he  did. 

Q.    What  is  your  best  recollection? 

A.  Well,  I  don't  recall  that  conversation  regard- 
i  ing  a  wig-wag,  whether  or  not  I  talked  to  him  about 
'  it.   I  possibly  did.   I  may  have  asked  him  about  it. 

Q.  You  have  some  recollection  that  you  did  talk 
to  him  about  [236]  it,  is  that  correct?  It  isn't  very 
clear  in  your  mind,  but  you  have  some  recollection? 

A.     That  is  right. 
'       Q.    And  you  can't  tell  us  now  whether  he  didn't 
say,   as   a  matter   of   fact,   that   he   didn't   see   it 
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operating?  You  can't  tell  us  that  to  be  Ms  answer, 

is  that  correct? 

A.  No,  I  can't  seem  to  recall  the  conversation  on 
it.  I  probably,  without  doubt,  did  ask  him  about  it. 

Q.     But  you  don't  recall  his  answer? 

A.     No,  I  don't  right  at  the  present. 

Q.  That  is  one  of  the  rather  important  elements 
of  your  investigation,  wasn't  it? 

A.     Yes,  it  is. 

Q.  And  you  talked  to  the  engineer,  the  only 
member  of  the  crew,  of  that  crew,  which  was  on 
the  right-hand  side,  same  side  that  this  wig-wag 
was  on,  and  you  can't  recall  his  answer  to  that 
question  ? 

A.  No,  I  am  sorry,  I  don't  know  what  his  answer 
was  and  I  am  not  quite  sure  whether  we  talked 
about  it  or  not.   I  believe  we  did. 

Q.  Did  you  make  a  report  in  which  you  set  forth 
what  information  you  got  from  the  various  persons 
you  talked  to  ?  A.     Yes. 

Q.     Where  is  the  report? 

A.     I  have  no  report  on  that  with  me,  I  am  sorry. 

Q.     Is  there  a  report  on  it? 

A.  Yes,  there  is  a  report,  perhaps,  in  my  note- 
book. 

Q.     Where  is  your  notebook? 

A.     It  is  in  Redding. 

Q.     Can  you  get  that  down  here? 

A.     Well,  possibly  can  in  time. 

Q.  I  think  we  should  have  your  record  to  refresh 
your  recollection,  to  see  whether  you  made  a  nota- 
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tion  on  that  subject.  Do  you  think  you  can  do  that  ? 

A.    Possibly  can. 

Q.  Before  you  came  down  here  to  testify,  didn't 
you  go  over  your  notebook? 

A.  Well.  I  checked  my  notes  some  time  back  on 
it  and  when  I  came  down  here  to  testify  I  didn't 
know  I  was  coming  at  the  time  that  I  did  leave 
until  just  shortly  before  I  left. 

Q.    Did  you  just  get  here  today? 

A.  Xo,  sir,  I  didn't;  I  came  down  a  couple  of 
days  ago. 

Q.  And  you  brought  nothing  with  you  in  the 
way  of  notebook  or  reports  that  you  made  in  con- 
nection with  your  investigation,  is  that  right  ? 

A.     Xo,  I  didn't,  I  am  sorry. 

Q.     Do  you  remember  talking  with  ]Mr.   Wick- 
1  field  of  the  Bureau  of  Internal  Revenue? 

A.    Yes. 

Q.  You  see  him  here  in  the  court  room,  don't 
you,  sitting  h»ack  [23S]  there?  A.     Yes. 

Q.     Do   you   recall   any   conversation   with   him 
J{  about  what  the  engineer  said  about  the  wig- wag? 

A.     Yes.  we  were  talking  about  it. 

Q.    But  you  can't  tell  us  now? 

A.     We  talked  about  all  phases  of  the  accident. 
I       Q.    But  you  can't  tell  us  now  on  this  very  vital 
•?  point  what  that  engineer  said  to  you  about  him  see- 
ing the  wig- wag  or  not  seeing  it.  whether  it  was 
operating  or  it  not  operating? 

A.     I  am  sorry,  but  I  just  can't  recall. 

Q.     Don't    you    also    remember    that    when   vou 
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talked  to  Mr.  DeRosa  and  Mr.  Hewes  they  said  they 

didn't  see  the  wig-wag  operating?  A.     Yes. 

Q.  So  it  wasn't  that  they  were  not  sure  whether 
it  was  operating  or  not,  but  they  didn't  see  it 
operating,  is  that  correct? 

A.  They  said  they  couldn't  tell  me  whether  it 
was  operating  or  wasn't. 

Q.  Didn't  they  also  say  they  didn't  see  it  operat- 
ing? A.     They  said  they  didn't  look. 

Q.    Both  of  them  said  they  didn't  look? 

A.  Mr.  DeRosa  or  Mr.  Hewes,  rather,  told  me 
that  he  didn't  see  it,  he  didn't  look.  I  asked  Mr. 
DeRosa  if  he  saw  whether  it  was  operating  or  not, 
and  he  said,  "No,  I  didn't  look,  either."  [239] 

Q.     Both  of  them  said  they  didn't  look? 

A.     Yes. 

Q.  But  in  addition  to  that  they  said  they 
couldn't  tell  you  whether  it  was  operating  or  not? 

A.     That  is  right,  they  said  they  couldn't  tell  me. 

The  Court:     Well,  it  is  getting  to  be  3:35  now. 

Mr.  Murman:  I  am  not  through  with  this  wit- 
ness, I  am  sorry. 

The  Court:  No.  If  that  is  true,  he  will  have  to 
be  back  here  Tuesday.  We  will  adjourn  now  until 
Tuesday  morning  at  10:00  o'clock. 

Mr.  Murman :  May  I  ask  your  Honor  to  instruct 
the  witness  to  return  at  that  time  with  his  note- 
book? 

The  Court :    Yes.  You  could  return  at  that  time  ? 

The  Witness:     What  time  was  that,  sir? 
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The  Court:  Next  Tuesday  morning  at  10:00 
o'clock. 

The  Witness:    Tuesday  morning  at  10:00  o'clock. 

The  Court:  We  will  adjourn  now,  and  during 
recess,  ladies  and  gentlemen,  bear  in  mind  the  ad- 
monition that  the  Court  has  heretofore  given  you, 
and  I  wish  you  all  a  very  happy  holiday. 

(Thereupon,  an  adjournment  was  taken  to 
Tuesday  morning,  December  27,  1949,  at  the 
hour  of  10:00  o'clock.)   [240] 

December  27,  1949,  at  10:00  o 'Clock 

(The  following  proceedings  were  had  in  cham- 
bers.) 

The  Court :  Let  the  record  show  counsel  are  here 
in  chambers  talking  to  the  judge  about  a  certain 
incident  that  occurred  on  Thursday  afternoon  when 
the  jury  was  discharged  for  over  the  Christmas 
holidays.  As  I  understand  it,  when  the  jury  was 
passing  out  of  the  court  room,  several  of  them  had 
already  stepped  through  the  door,  the  plaintiff  arose 
and  simply  said,  "Merry  Christmas"  to  them,  or 
words  to  that  effect. 

Mr.  Murman:  I  didn't  hear  it.  Judge.  I  was 
busy  and  when  Mr.  Phelps  called  it  to  my  attention 
I  immediately  went  over  and  asked  Mrs.  Shanahan 
if  she  had  said  Merry  Christmas  and  she  said, 
*'Yes,"  and  with  that  she  more  or  less  broke  down 
and  wept  and  said  she  didn't  know  she  was  not  sup- 
posed to. 
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Mr.  Phelps:  What  happened  was  this,  that  as 
they  were  leaving,  a  bunch  of  them  were  still  in  the 
court  room,  and  some  may  have  left  (I  don't  know 
how  many  were  still  in  the  court  room)  but  at  any 
rate,  as  they  were  leaving  the  box  and  were  filing 
out,  Mrs.  Shanahan  left  her  seat,  which  was  behind 
the  railing, — which,  incidentally,  is  the  only  time  I 
know  of  during  the  trial  except  when  she  took  the 
stand — walked  rapidly  up  to  intercept  the  jury  as 
they  were  leaving  the  door,  approached  them,  and  as 
nearly  as  I  can  remember  the  [241]  exact  words, 
they  were  "Merry  Christmas  to  all  of  you  folks." 

Your  Honor,  that  may  sound  like  an  innocuous 
thing.  Maybe  it  is  and  maybe  it  isn't.  But  at  the 
moment  it  had  me  very  much  upset,  and  the  more 
I  thought  about  it  over  the  holidays  the  more  I  am 
compelled  to  ask  the  court  to  declare  a  mistrial  in 
this  case.  I  am  afraid  it  is  highly  prejudicial. 
Your  Honor  has  tried  many  cases  and  you  are  per- 
fectly well  aware,  you  know  perfectly  well,  as  I  do, 
one  of  the  things  we  try  to  avoid  in  these  cases  is 
a  so-called  "Christmas  verdict";  that  is  to  say,  the 
question  of  Christmas  holidays  entering  into  a  ver- 
dict. This  case  is  one  of  those  cases  where  an  inci- 
dent like  that,  and  I  say  to  your  Honor  that  it  is  a 
death  case  in  which  sjrmpathy  naturally  can  enter 
into  it.  It  is  a  death  case  against  a  large  corpora- 
tion. It  is  a  death  case  in  which,  admittedly,  our 
engine  was  going  at  a  high  rate  of  speed,  70  miles 
an  hour,  legal,  lawful  rate  of  speed,  but  the  jury 
might — it  is  a  case  in  which  it  is  a  very  close  question 
on  the  facts.    Plaintiff  has  produced  two  witnesses 
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whose  testimony  would  leave  the  inference  that  at 
the  time  the  wig-wag  was  not  working,  the  bell  was 
not  sounded,  the  whistle  was  not  sounded.  We  have 
evidence  to  the  contrary,  but  it  is  a  close  question 
on  all  issues. 

I  think  the  only  thing  which  should  be  done  in 
this  case  is  to  discharge  the  jury  and  commence 
again  after  the  holidays.  [242]  We  can  never  say 
how  much  that  could  affect  the  jury.  It  wasn't  just 
"Merry  Christmas."  I  want  to  say  it  was  one  of 
those  things  that  will  probably  leave  the  impression, 
*'You  could  make  it  a  Merry  Christmas  for  me." 
Maybe  she  did  not  intend  it  that  way,  but  it  wasn't 
a  question  of  intent  but  of  what  was  said. 

I  was  upset  at  the  time.  Now  I  am  not  upset 
about  it,  I  am  just  definite  that  it  would  be  prejudi- 
cial. I  think  it  would  be  prejudicial  to  the  defend- 
ants in  this  case,  and  I  think 

The  Court:  Let  me  state  what  I  understand  the 
facts  to  be  from  Mr.  Schaeffer,  the  Clerk,  who  was 
standing  right  here.  He  says  that  a  great  many  of 
those  jurors,  as  I  understand  it,  had  reached  the 
doorway  and  most  of  those  had 

Mr.  Schaeffer:  A  few  had  gone  out,  I  don't 
know  how  many,  but  Mrs.  Shanahan  leaned  for- 
ward and  said,  "Merry  Christmas  to  you  folks,"  or 
*' Merry  Christmas  to  all  you  folks"  (I  don't  re- 
member exactly),  but  I  saw  her  face  and  it  was  as 
if  she  was  just  a  person  wishing  Merry  Christmas. 
But  she  did  lean  forward  from  here  to,  I  would  say, 
the  desk  from  the  rest  of  the  jurors.  One  of  them, 
I  think,  said,  "Thanks"  or  "Merry  Christmas  to 
you,"  but  the  others  I  don't  think  heard  it.     The 
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rest  of  them  had  gone  out,  I  dou't  know  how  many. 

Mr.  Miirman:  I  didn't  hear  it  at  all  and  I  was 
standing  a  few  feet  aw^ay.  But  I  cheeked  the  law 
over  the  Christmas  [243]  holidays,  and  if  she  had 
discussed  the  case,  an}i:hing  about  the  case,  that 
would  have  been  one  thing,  but  as  I  have  noticed  in 
the  cases  mere  salutations  which,  of  course,  this  was, 
is  not  prejudicial  if  there  was  nothing  in  it  that  dis- 
cusses the  facts  or  circumstances  of  the  case.  I 
asked  Mrs.  Shanahan  afterwards,  "Why  in  the  world 
did  you  do  that'?''  You  know  you  are  not  to  talk 
to  the  jury."  She  said,  "I  heard  the  Judge  say 
Merry  Christmas  and  I  said  Merry  Christmas.  It 
came  out  of  me  before  I  thought."  The  poor  woman 
was  upset  and  crying,  and  I  felt  terrible,  of  course. 
If  the  law  holds  that  a  mere  salutation  is  prejudicial, 
then  this  perhaps  would  follow  that  category;  but 
there  are  many  cases  where  a  party  has  just  said 
"Good  morning"  to  a  jury,  and  that  is  not  prejudi- 
cial. Nothing  prejudicial  about  being  pleasant.  ■ 

The  Court:  You  have  made  your  point,  Mr. 
Phelps.  The  way  I  feel  about  it  is  that  I  said,  as  I 
admonished  the  jury  when  they  left  the  box,  "I  hope 
you  have  a  very  happy  holiday " 

Mr.  Murman :     Something  like  that. 

The  Court :  That  statement  of  hers  was,  I  think 
under  the  circumstances,  really  imiocuous.  It  wasn't 
intended  to  influence  them  in  any  way.  It  was  made 
at  a  time  when  everybody  was  saying  the  same  thing 
to  everybody  else.  I  don't  feel  that  I  \\dll  grant  the 
motion.  I  think  I  wiU  deny  the  motion  and  go  ahead 
with  the  trial. 

Mr.  Phelps :    What  I  want,  if  your  Honor  please, 
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is  that  the  [244]  record  may  show  that  I  had  no 
opportunity  to  call  this  to  your  Honor's  attention, 
that  is  formally,  at  the  time  of  the  occurence,  but 
immediately  did  it  in  chambers,  that  I  took  it  up 
at  the  very  first  opportunity  afterwards  this  morn- 
ing. 

The  Court:     Yes. 

Mr.  Phelps :  I  am  not  going  to  argue  the  matter 
to  your  Honor.  Your  Honor  has  ruled.  But  I  want 
to  call  your  Honor's  attention,  that  was  the  impres- 
sion that  was  left  throughout  the  holidays.  I  stand 
there  right  alongside  of  her,  and  knowing  the  rules 
of  the  court,  I  can't  wish  them  a  Merry  Christmas 
and  don't  wish  them  a  Merry  Christmas.  The  con- 
trast is  there.  I  don't  see  how  your  Honor  can  escape 
the  fact  that  no  harm  can  come  by  starting  this  case 
over  again,  and  if  your  Honor  is  disposed  to  grant 
a  mistrial  should  we  shoulder  the  cost  of  trying  it, 
the  Southern  Pacific  would  do  that.  I  feel  that 
strongly  about  it.  I  don't  feel  that  we  should  do  that, 
but 

Mr.  Murman:     If  Mr.  Phelps  can  find  a  single 

case  which  says  a  salutation,  something  which  is 

I  not  a  matter  of  prejudice  and  no  facts  involved,  that 

-is  one  thing,  but  in  the  case  that  I  could  find  the 

mere  salutation  and  pleasantries  between  the  jury 

or  a  party  and  counsel  are  perfectly  proper. 

The  Court:  I  feel  that  way  about  this,  so  I  will 
deny  the  motion. 

I     Mr.    Phelps:     We    take    an    exception,    if   your 
i  Honor  please.  [245] 

The  Court:     All  right,  let's  get  started. 
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(The  following  proceedings  were  had  in  the 
court  room  before  the  jury.) 

Mr.  Murman:  I  believe  Mr.  Sublett  was  on  the 
stand  when  wx  terminated  last  Thursday,  your 
Honor. 

LLOYD  SUBLETT 
recalled,  previously  sworn. 

Cross-Examination 
(Continued) 

By  Mr.  Murman : 

Q.  Officer  Sublett,  I  believe  on  Thursday,  if  I 
remember  rightly,  you  were  going  to  go  back  to  Red- 
ding and  examine  your  records  about  whether  or  not 
the  engineer  did  not  say  to  you  that  he  did  not  see 
the  wig- wag  signal.  Did  you  do  that? 

A.  I  did.  I  have  my  notes  and  my  report  with 
me. 

Q.    Have  you  examined  them  yourself  ? 

A.    Yes,  sir,  I  have. 

Q.    Is  there  anything  in  there  on  that  subject? 

A.     There  is. 

Q.    May  I  see  the  report,  then? 

A.  Yes,  sir.  Would  you  like  to  have  me  show  you 
the  place? 

Q.  Yes,  if  you  will,  please.  Speak  loudly  enough 
so  we  can  hear  you.  What  is  this  you  have  in  your 
hand  now? 

A.  That  is  the  notes  I  took  at  the  time  of  the 
accident.  I  wrote  them  in  my  car  immediately  after 
talking  to  Mr.  Stainbrook,  [246]  the  engineer,  and 
Mr.  Kaf er,  the  fireman. 


1 
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Q.  These  notes  are  dated  the  following  day. 
Those  were  notes  taken  the  following  day? 

A.     Taken  from  Mr.  DeRosa  and  Mr.  Hewes. 

Q.  Will  you  point  out  in  there  what  portion 
bears  on  that  subject? 

A.    I  have  a  notation 

Q.    Just  point  it  out  to  me 


Mr.  Phelps:     May  I  see  it,  too? 

Mr.  Murman:     It  is  on  page  No.  3. 

A.    Yes,  sir. 

Mr.  Murman :  Both  Mr.  Phelps  and  myself  have 
1  read  this  portion  which  relates  to  what  the  engineer 
I  told  you,  is  that  correct?  A.     Yes. 

Q.     That  was  at  the  time  of  the  accident? 

A.  At  the  time  and  within  a  minute,  within  a 
matter  of  minutes  after  the  accident  that  I  went  to 
my  car  from  the  engineer  and  I  made  the  notes. 

Q.  According  to  your  best  recollection,  is  that 
about  what  he  said  as  you  wrote  it  down  there  ? 

A.    Yes,  that  is  approximately  what  he  said. 

Q.  Can  you  read  it  to  the  jury  as  you  have  it 
t  there? 

A.  In  reference  to  Mr.  Stainbrook^s  statement  I 
have  a  note  that,  "Did  you  notice  crossing  bell  as  he 
was  too  busy  at  [247]  that  time."  That  was  at  the 
time  of  the  collision. 

Q.  Is  that  what  he  said?  You  just  have  ''at  that 
time."  A.    Yes. 

Q.    You  added,  "At  the  time  of  the  collision?" 
I  A.    That  is  right. 

Q.    Did  you  talk  to  the  fireman? 
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A.     I  talked  to  the  fireman. 

Q.  Did  he  make  any  statement  about  the  crossing 
signal  ? 

A.  As  I  understand,  he  said  he  didn't  see  it,  he 
was  on  the  opposite  side  of  the  engine. 

Q.     Have  you  anything  in  your  notes  on  that? 

A.  I  don't  know  whether  I  have  or  not.  Yes,  "I 
did  not  see  crossing  bell.  I  was  on  the  left  side." 
Those  are  my  notes. 

Q.  Those  are  substantially  his  words,  is  that 
correct  •?  A.    Yes. 

Q.  Did  you  talk  to  any  other  persons  of  the  train 
crew  concerning  the  crossing  signal,  or  were  those 
the  only  ones  ? 

A.  Those  were  the  only  ones.  I  had  talked  to 
the  conductor  around  the  scene  of  the  accident  but 
I  don't  believe  I  questioned  him  on  that.  I  assumed 
he  was  not  in  any  position  to  see  it.  I  doubt  if  I 
did  question  him  about  that. 

Q.  I  will  return  these  to  you  temporarily.  I  may 
want  to  look  at  them  again,  so  will  you  hold  them 
handy?  A.    All  right. 

Q.  I  believe  you  stated  that  when  you  found  the 
wreck  of  the  [248]  car — can  all  the  jurors  see  the 
blackboard? — when  you  found  the  wrecked  car  it 
was  to  the  west  of  the  main  line  some  120  or  130 
feet  beyond  the  crossing,  to  the  south  of  the  cross- 
ing, is  that  right? 

A.    West  of  the  main  line,  yes,  sir. 

Q.  When  you  looked  at  the  car,  Mr.  Sublett,  did 
you  look  at  it  carefully  or  just  glance  at  it? 
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A.  I  merely  glanced  at  it  at  first.  I  did  look  it 
over  quite  thoroughly  afterwards. 

Q.  How  long  afterwards  did  you  examine  it 
thoroughly  ? 

A.    It  was  before  the  car  was  moved. 

Q.     Same  day  as  the  accident? 

A.  Yes,  perhaps  within  an  hour  or  an  hour  and 
a  half. 

Q.  I  show  you  plaintiff's  exhibit  7,  in  evidence, 
which  I  think  you  have  seen  before. 

A.    Yes,  sir. 

Q.  A  picture  of  the  wrecked  car,  isn't  it?  I  call 
your  attention  to  the  front,  right  glass  window  on  the 
door.  A.     Yes. 

Q.  You  see  here  the  mndow  is  down.  Can  you 
see  that?  You  can  see  the  reflection  on  the  glass 
and  it  shows  it  is  down  about  half  the  distance. 

A.     I  see  the  reflection. 

Q.  Don't  you  see  a  line  there  in  the  glass  run- 
ning through  there  ?  You  can  see  the  curved  por- 
tion. It  follows  the  curved  [249]  portion  of  the  door 
frame  itself.  A.    Looks  like  glass. 

Mr.  Phelps:     May  I  see  that? 

Q.     (By  Mr.  Murman)  :  Having  that  in  mind 

Mr.  Phelps :     Oh,  that  is  all  right. 

Q.  When  you  looked  at  the  car  was  the  right 
-  window  down  ? 

A.    Not  the  right  window,  no. 

Q.    Was  there  another  window^  that  was  down  ? 

A.  No,  I  do  not  know  of  any  window  that  was 
down. 
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Q.  It  is  your  testimony,  then,  that  the  picture 
here  shown  of  the  window  being  partially  down  was 
not  the  condition  as  you  saw  it  at  the  time  you  care- 
fully looked  over  the  car? 

A.     Is  that  the  right  window? 

Llr.  Phelps :     May  I  see  the  photograph  ? 

Mr.  Murman:     Well,  the  car  was  struck 

A.    Yes,  take  a  look  at  it. 

Q.  (By  Mr.  Murman) :  The  car  was  struck, 
was  it  not,  as  it  was  going  from  east  to  west? 

A.     That  is  right,  it  was. 

Q.  I  am  sorry.  I  am  sorry.  The  car  was  struck 
on  the  right-hand  side,  wasn't  it? 

A.    Yes. 

Q.  It  was  the  driver's  side  of  the  car  that  was 
away  from  the  collision?  A.     Yes.  [250] 

Q.     That  would  be  the  left  side? 

A.    That  would  be  the  left  side. 

Q.  I  am  sorry,  I  had  my  right  and  left  mixed 
up  temporarily.  Calling  your  attention  to  this  same 
photograph,  that  is  the  left  door,  isn't  that  correct? 

A.    Yes,  I  took  that  to  be  the  left  door. 

Q.     Yes,  I  think  that  is  right. 

Mr.  Murman:  Your  Honor,  now,  in  the  photo- 
graph it  shows  the  window  down  partly. 

Q.  Was  that  window  in  that  condition  when  you 
looked  over  the  car  ? 

A.     I  don't  believe  it  was,  sir. 

Q.  Did  you  try  the  door  to  see  whether  or  not 
the  window  could  be  raised  and  lowered? 
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A.  No,  sir,  I  didn't.  I  merely  observed  it  at  the 
time  I  looked  it  over. 

Q.  It  is  your  recollection,  is  it,  that  the  window 
was  all  the  way  up? 

A.    That  is  my  recollection. 

Q.  But  you  didn't  try  the  window  to  see  if  it 
could  be  moved  at  that  time"? 

A.    No,  I  did  not. 

Q.  Did  you  note  the  condition  of  that  left  door 
as  to  whether  it  was  damaged  in  any  way? 

A.  As  I  recall,  it  w^as  damaged.  The  door  was 
open,  could  not  [251]  be  closed,  that  is  the  left  door. 
The  right  door  was  completely  damaged.  But  I  am 
quite  sure  the  left  door  was  dented  up  considerably. 

Q.  Dented  up  in  the  body  portion  of  the  door 
itself,  that  is,  below  the  window?  [251A] 

A.  I  don't  recall  the  exact  damage  to  it,  I  am 
sorry. 

Q.  How  about  the  light  switch  in  the  car  itself? 
Did  you  check  that? 

A.  The  light  switch,  as  I  recall,  was  off  at  that 
time.  I  couldn't  see  anyone,  that  is,  at  the  time  of 
my  arrival  I  couldn't  find  anyone  who  stated  he 
turned  it  off  or  that  it  was  not  turned  off.  I  really 
don't  know. 

Q.     Then,  when  you  arrived  there,  the  tail  light 
was  not  burning,  is  that  correct? 
■  A.    No,  it  wasn't. 

Q.  You  said  that  subsequently  that  same  day  you 
came  by  when  a  freight  train  was  coming  from  the 
north,  and  at  that  time  this  signal  was  in  operation. 
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the  one  at  the  Howard  Street  crossing,  is  that  cor- 
rect? A.    Yes,  that  is  right. 

Q.  When  you  got  there  was  that  signal  light 
in  operation  or  did  you  arrive  before  the  train  was 
there  ? 

A.  No,  I  knew  there  was  a  train  coming.  I  was 
starting  north  out  of  Anderson  and  saw  this  train 
coming  and  I  turned  around  and  went  back  to  the 
signal  and  waited. 

Q.  It  was  coming  rather  slowly,  was  it,  as  freight 
trains  sometimes  do? 

A.     It  was  coming  possibly  40  miles  an  hour,  45. 

Q.  You  did  get  here  before  the  train  arrived,  is 
that  correct.  A.     I  did.  [252] 

Q.  Where  were  you  standing  when  you  observed 
the  operation  of  the  signal  as  the  train  approached? 

A.  I  wasn't  standing.  I  was  sitting  in  my  patrol 
car  across  on  the  west  side  of  the  highway  in  front 
of  the  Standard  service  station. 

Q.     On  the  west  side  of  Highway  99  ? 

A.     Yes. 

Q.    Were  you  headed  south  then? 

A.      I  wouldn't  say  for  sure.  I  believe  I  was. 

Q.  Where  were  you  standing,  then,  on  the  west 
side  of  that  Standard  service  station  just  about 
opposite  the  Howard  Street  crossing? 

A.     Just  about. 

Q.  Where  you  were  seated  at  the  west  in  your 
car,  did  you  look  up  the  track  and  see  the  train 
approaching  ? 

A.     I  wat<?hed  the  approach  of  the  train  to  deter- 
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mine  whether  or  not  the  bell  started  ringing  a 
reasonable  distance,  when  the  train  was  a  reasonable 
distance  away. 

Q.  Where  was  the  train  when  the  bell  started 
ringing,  approximately  ? 

A.  I  couldn't  say  exactly  the  point.  It  was  well 
up  into  the  yard  north  of — I  believe  north  of  the 
North  Street  crossing. 

Q.  North  Street  crossing — is  this  crossing  at  the 
righthand  side  of  the  picture,  the  map,  isn't  [253] 
that  correct  ?  A.     That  is  right. 

Q.    You  say  it  was  north  of  that  1 

A.     Yes. 

Q.  Do  you  have  any  idea  how  far  north*?  In 
other  words,  was  it  two  or  three  car  lengths  north  of 
North  Street,  to  the  north  of  the  Ferry  Street 
crossing,  putting  it  about  right  here  on  the  map? 
Or  was  it  further  than  that? 

A.  I  couldn't  say  offhand  the  exact  location.  I 
don't  believe  it  was  too  far  north  of  that  crossing. 

Q.    You  say'*  too  far."  A.    Well, 

Q.  In  other  words,  to  get  it  a  little  more  exact 
i  than  that,  was  the  train  one  block  further,  or  less, 
I  or  more? 

A.  I  could  only  estimate  according  to  my  best 
recollection  as  probably  near  a  block  or  less. 

Q.     There  would  be,  taking  the  distance  approxi- 
mately between  North  Street  and  Ferry  Street,  it 
1  just  came  in  there  to  the  right  ?  It  would  be  some- 
where out  here  (indicating)  ? 

A.     Somewhere  out  there,  yes. 
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Q.  Beyond  the  right  side  of  the  map,  is  that  cor- 
rect? A.     That  is  right. 

Q.  Was  there  anything  on  this  right  passing 
track,  that  is,  the  west  passing  track? 

A.  Not  at  that  time,  no ;  there  was  no  other  train 
in  there. 

Q.  Then,  as  the  train  approached  from  where 
it  was  north  of  [254]  the  North  Street  crossing, 
you  noticed  the  signal  start  to  operate? 

A.     Yes,  sir. 

Q.  And  your  recollection  is  certain  that  there 
was  no  waiting  freight  on  the  west  siding  here  at 
that  time?  A.     No,  I  am  sure  there  wasn't. 

Q.  Now,  going  back  to  the  engine  crew  for  a 
minute  again,  did  you  have  any  conversation  with 
either  the  fireman  or  engineer  as  to  the  sounding  of 
the  whistle? 

A.  They  both  said  the  whistle  was  sounded  sev- 
eral times  coming  into  Anderson  and  it  was  sounded 
for  that  crossing,  according  to  their  statement  to  me. 

Q.  The  statement  to  you  was  that  it  was  sounded 
several  times  coming  into  Anderson? 

A.     Yes,  for  other  crossings  as  well  as  that  one. 

Q.  Then  it  was  sounded  at  the  Howard  Street 
crossing  ?  A.    Yes. 

Q.     Do  you  have  notes  in  there  on  that?  j__ 

A.     I  don't  know  whether  I  have  or  not.  ^ 

Mr.  Murman :  May  the  record  show,  your  Honor, 
the  witness  is  examining  his  report  that  he  pre- 
viously referred  to  as  having  been  made  by  him  at 
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the  time  of  the  investigation  at  the  scene  of  the  acci- 
dent. 

The  Court :     All  right ;  it  may  so  show. 

A.     No,  I  do  not  have  a  note  to  that  effect.  [255] 

Q.  (By  Mr.  Murman)  :  That  is  true  as  to  the 
engineer  and  the  fireman? 

A.    As  to  the  statement  of  a  whistle,  no,  sir. 

Q.  It  is  your  recollection  that  they  stated  just  as 
you  previously  answered  my  question,  is  that  cor- 
rect? A.     Yes. 

Q.  And  did  they  say,  either  of  them  say,  they 
saw  the  car  prior  to  the  collision,  that  is,  the  car 
in  which  the  deceased  was  riding. 

A.     The  fireman 

Mr.  Phelps:  May  it  please  the  Court,  for  the 
record  I  want  to  object  to  that  as  calling  for  hearsay 
testimony,  not  binding  on  the  defendant  the  South- 
ern Pacific  Company.  These  are  not  parties,  that 
is,  the  fireman  or  the  engineer,  to  this  action. 

Mr.  Murman:     They  are  employees,  aren't  they? 

Mr.  Phelps:     That  is  correct. 

Mr.  Murman:  Then,  as  I  understand  the  wit- 
I  ness'  testimony,  that  is  a  statement  made  right  at 
i  the  scene  of  the  accident  when  he  first  questioned 
*  them. 

Mr.  Murman :     Isn't  that  correct.  Officer  ? 

A.    Yes. 

Mr.  Murman:     I  think  it  is  admissible. 

The  Court :     I  think  I  will  allow  it. 

Mr.  Phelps:  If  you  are  talking  about  the  res 
gestae,  I  think  it  [256]  would  be  without  foundation 
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because  it  was  at  least  a  half  hour  after  the  acci- 
dent. I  know  of  no  case  that  goes  beyond  that.  I 
make  the  point  for  the  objection. 

Mr.  Murman:  Plenty  of  those.  There  are  even 
spontaneous  exclamations  under  the  cases. 

Mr.  Phelps:     I  submit  it  for  the  Court's  ruling. 

The  Court :  I  think  it  is  a  little  remote.  I  think, 
if  that  be  the  case,  it  is  too  remote  to  be  part  of  the 
res  gestae.  The  statement  wouldn't  be  binding  on 
the  defendant. 

Mr.  Murman:  If  the  Court  please,  it  is  right 
after  the  officer  got  there  that  you  talked  to  the 
engine  crew,  isn't  that  right? 

A.    After  I  got  to  the  engine. 

Mr.  Murman:  How  long  after  you  arrived  there 
at  the  scene? 

A.     It  was  after  the  coroner  arrived.   It  would  be 
perhaps  half  an  hour  after  I  got  to  the  scene  of  the^ 
accident.  ^ 

Mr.  Murman:  Is  Your  Honor  ruling  then,  that 
the  objection  should  be  sustained? 

The  Court:    Yes,  I  will  sustain  the  objection. 

Q.  (By  Mr.  Murman)  :  Now,  you  said  on  your 
direct  examination.  Officer,  that  you  had  known  the 
deceased  quite  well.  I  think  those  were  your  words? 

A.    Yes. 

Q.     How  long  had  you  known  him?  [257] 

A.  I  had  known  him  personally  perhaps  for 
twelve  or  fifteen  years. 

Q.  At  the  time  of  his  death,  how  long  prior  to 
that  time  had  you  seen  him  last? 
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A.  Well,  I  used  to  see  him  almost  every  week. 
I  don't  recall  the  last  time  I  actually  saw  him  prior 
to  that.  It  was  probably,  could  probably  have  been, 
perhaps  a  week  or  two  prior. 

Q.  Was  he  in  apparently  good  health  when 
you  saw  him  ?  A.     Yes. 

Q.    Did  you  know  his  age  or  not? 

A.    I  knew  his  approximate  age. 

Q.  You  knew  he  was  in  his  fifties,  is  that  cor- 
rect? A.    Yes. 

Q.  Had  you  observed  him  driving  on  the  high- 
way during  that  15  year  period  you  mentioned. 

A.     Yes,  I  observed  him  a  number  of  times. 

Q.    About  how  often  would  you  say? 

Mr.  Phelps :     I  will  object  to  that  as  incompetent, 
irrelevant  and  immaterial;  and  if  it  is  preliminary, 
it  would  be  to  the  same  point  of  my  objection  whicn 
I  has  already  been  ruled  on. 

Mr.  Murman:  No,  this  is  a  different  point.  If 
there  is  any  objection,  I  think  that  would  go  to  the 
I  foundation  of  the  question.  I  can't  develop  that  this 
\  witness  is  an  expert.  I  will  reframe  the  question  so 
t  there  is  no  mistake  about  it.  [258] 
I  Q.  Officer,  how  long  have  you  been  a  member  of 
the  California  Highway  Patrol? 

A.     Since  September,  1935. 

Q.  You  said,  I  believe,  you  had  been  stationed 
in  the  Shasta  area  for  some  time  prior  to  the  acci- 
dent, had  you  not? 

A.    I  have  been  stationed  in  the  Shasta  area  all 
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that  time  with  the  exception  of  short  details  away 

from  there. 

Q.     Just  temporary  assignments  elsewhere  ? 

A.    Yes. 

Q.  Now,  it  is  part  of  your  duties  to  observe  how 
persons  operate  their  vehicles  on  the  highway? 

A.     It  is. 

Q.  And  you  make  those  observations  daily,  do 
you  not  ?  It  is  part  of  your  duties,  is  it  not  ? 

A.    Yes. 

Q.  So  as  to  determine  whether  or  not  an  oper- 
ator operating  his  vehicle  on  the  highway  is  oper- 
ating it  in  a  lawful  manner,  isn't  that  so? 

A.    Yes,  that  is  right. 

Q.    And  also  in  a  careful  manner  ?  A.     Yes. 

Q.  You  have  seen  ^Ir.  Shanahan,  you  said,  on  an 
average  of  about  once  a  week  during  that  time  you 
knew  him?  A.     That  is  right. 

Q.  When  you  saw  him  on  those  occasions,  was 
he  operating  a  [259]  vehicle.  Now,  then,  I  imagine 
you  didn't  see  him  always  in  his  automobile,  but  did 
you  see  him  operate  a  vehicle? 

A.     I  saw  him  occasionally,  yes. 

Q.  When  you  say  occasionally,  how  often  would 
you  say,  once  a  month,  once  every  tw^o  weeks,  or 

A.     That  is  hard  to  say  exactly. 

Q.     I  don't  want  it  exact.  Approximate. 

Mr.  Phelps:  I  submit,  may  it  please  the  Court, 
aU  this  is  incompetent,  irrevelant  and  immaterial. 

Mr.  Murman :  This  defense  is  that  this  man  was 
operating  a  vehicle  in  a  negligent  manner  at  the 
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time  of  the  accident.  I  think  it  is  competent  evidence 
and  can  be  shown  by  this  witness  that  he  was  not 
that  sort  of  a  driver. 

Mr.  Phelps:     You  have  already  ruled  on  that. 

The  Court:     I  have  already  ruled  on  that. 

Mr.  Murman:  That  is  as  to  the  crossing.  I  am 
speaking  of  his  general  conduct,  not  the  crossing. 

Q.  (By  Mr.  Murman)  :  You  never  did  see  Mr. 
Shanahan  cross  this  particular  crossing,  did  you, 
Officer?  A.     Not  that  I  recall. 

Q.  The  w^ay  you  observed  him  was  on  the  high- 
way? A.    Yes. 

The  Court:  I  think  that  is  immaterial  and  I 
wouldn't  pursue  it,  counsel. 

Mr.  Murman:  All  right.  Your  Honor,  I  bow  to 
the  Court's  [260]  ruling.  I  have  no  further  ques- 
tions. 

Redirect  Examination 
By  Mr.  Phelps : 

Q.     Officer,  my  I  see  your  notes,  please? 

A.    Yes,  sir.  [260-A] 

Q.  Officer,  you  handed  me  some  notes — ^you  have 
handed  me  a  California  Highway  Patrol  vehicle 
accident  report.  Is  that  the  report  which  you  turned 
in  on  this  accident?  A.    It  is. 

Q.    Is  that  the  original? 

A.    That  is  the  original  draft  of  the  report. 

Q.  And  does  that  bear  a  signature  of  anyone  be- 
sides yourself? 

A.  It  bears  the  signature  of  my  superior  officer. 
Captain  Foster. 
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Q.    And  yours?  A.    And  myself. 

Q.  And  is  this  the  final  report  that  is  filed  with 
the  California  Highway  Patrol  on  this  accident  1 

A.     It  is  the  original  report,  yes. 

Q.  And  there  is  a  yellow  page,  is  that  part  of 
your  report,  Officer,  that  is  attached  to  it? 

A.    That  is  supplementary  to  the  original. 

Q.    Your  stating  in  this  report 

Mr.  Murman:  Now,  just  a  moment,  if  the  court 
please.  I  am  going  to  object  to  any  reference  to  any 
statements  made  in  the  report  as  being  heresay,  not 
being  binding  on  the  plaintiff,  not  being  within  the 
issues  of  the  case,  and  certainly  counsel  can't  im- 
peach his  own  witness. 

Mr.  Phelps :  I  am  not  asking  to  impeach,  if  your 
Honor  please.  He  has  gone  into  the  matter  here,  the 
window  was  up  [261]  or  down.  Now,  I  want  to  go 
into  the  matter  of  showing  what  his  opinion  arid 
conclusion  was  at  that  time,  as  recorded  at  that  time. 

Mr.  Murman:  We  have  already  had  the  witness' 
testimony  and  this  is  the  witness'  own  report;  there- 
fore, it  is  not  admissible  in  this  case. 

The  Court:     I  think  I  will  sustain  the  objection. 

Mr.  Phelps :  Very  well.  I  was  going  to  offer  tlTe 
entire  report  in  office.  I  thought  perhaps  you  would 
stipulate  the  matter  go  in 

Mr.  Murman :     No,  I  am  not  going  to  stipulate. 

Mr.  Phelps:    made  on  the  28th,  a  report  on 

this  accident. 

Mr.  Murman:  You  know  it  isn't  evidence  unless 
it  is  to  impeach. 
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Mr.  Phelps:    You  won't  stipulate *? 

Mr.  Murman:  No,  I  won't  stipulate.  You  have 
the  witness  here,  you  can  ask  him  the  question. 

Mr.  Phelps :  I  will  call  your  attention  to  the  final 
conclusion,  the  last  sentence  of  your  report.  Just 
read  it  to  yourself. 

(Witness  reads  report.) 

Q.  Now,  officer,  having  refreshed  your  recollec- 
tion from  the  report  itself,  is  there  anything  about 
it  which  would  change  your  opinion  heretofore  ex- 
pressed as  to  whether  or  not — your  opinion  was 
that  the  window,  the  windows  of  this  vehicle  [262] 
were  closed  at  the  time  of  the  ac<3ident? 

Mr.  Murman:  At  the  time  of  the  accident,  or  at 
the  time  of  the  investigation? 

Mr.  Phelps :     At  the  time  of  the  accident. 

Mr.  Murman:  I  submit  that  calls  for  a — is 
purely  a  conclusion,  if  the  court  please. 

Mr.  Phelps:     I  will  withdraw  that. 

Q.    At  the  time  he  made  the  investigation. 

The  Court:     You  had  better  reframe  that. 

Mr.  Phelps :     Very  well. 

Q.  Having  reviewed  your  report.  Officer,  is  there 
anything  contained  in  your  report,  is  there  anything 
which  w^ould  lead  you  to  change  your  opinion  here- 
tofore expressed  that  at  the  time  of  your  investiga- 
tion of  the  Shanahan  car  were  closed? 

A.  According  to  my  report,  it  was  my  conclusion 
<:he  right-hand  window  was  closed. 

Q.    And  as  far  as  the  lefthand  window  is  con- 
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Q.    And  yours?  A.    And  myself. 

Q.  And  is  this  the  final  report  that  is  filed  with 
the  California  Highway  Patrol  on  this  accident  1 

A.     It  is  the  original  report,  yes. 

Q.  And  there  is  a  yellow  page,  is  that  part  of 
your  report,  Officer,  that  is  attached  to  it? 

A.     That  is  supplementary  to  the  original. 

Q.     Your  stating  in  this  report 

Mr.  Murman:  Now,  just  a  moment,  if  the  court 
please.  I  am  going  to  object  to  any  reference  to  any 
statements  made  in  the  report  as  being  heresay,  not 
being  binding  on  the  plaintiff,  not  being  within  the 
issues  of  the  case,  and  certainly  counsel  can't  im- 
peach his  own  witness. 

Mr.  Phelps :  I  am  not  asking  to  impeach,  if  your 
Honor  please.  He  has  gone  into  the  matter  here,  the 
window  was  up  [261]  or  down.  Now,  I  want  to  go 
into  the  matter  of  showing  what  his  opinion  arid 
conclusion  was  at  that  time,  as  recorded  at  that  time. 

Mr.  Murman:  We  have  already  had  the  witness' 
testimony  and  this  is  the  witness '  own  report ;  there- 
fore, it  is  not  admissible  in  this  case. 

The  Court:    I  think  I  will  sustain  the  objection. 

Mr.  Phelps :  Very  well.  I  was  going  to  offer  tEe 
entire  report  in  office.  I  thought  perhaps  you  would 
stipulate  the  matter  go  in 

Mr.  Murman:     No,  I  am  not  going  to  stipulate. 

Mr.  Phelps:     made  on  the  28th,  a  report  on 

this  accident. 

Mr.  Murman:  You  know  it  isn't  evidence  unless 
it  is  to  impeach. 
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Mr.  Phelps:    You  won't  stipulate? 

Mr.  Murman:  No,  I  won't  stipulate.  You  have 
the  witness  here,  you  can  ask  him  the  question. 

Mr.  Phelps :  I  will  call  your  attention  to  the  final 
conclusion,  the  last  sentence  of  your  report.  Just 
read  it  to  yourself. 

(Witness  reads  report.) 

Q.  Now,  officer,  having  refreshed  your  recollec- 
tion from  the  report  itself,  is  there  anything  about 
it  which  would  change  your  opinion  heretofore  ex- 
pressed as  to  whether  or  not — your  opinion  was 
that  the  window,  the  windows  of  this  vehicle  [262] 
were  closed  at  the  time  of  the  accident? 

Mr.  Murman:  At  the  time  of  the  accident,  or  at 
the  time  of  the  investigation  ? 

Mr.  Phelps :     At  the  time  of  the  accident. 

Mr.  Murman:  I  submit  that  calls  for  a — is 
purely  a  conclusion,  if  the  court  please. 

Mr.  Phelps:     I  will  withdraw  that. 

Q.    At  the  time  he  made  the  investigation. 

The  Court:     You  had  better  reframe  that. 

Mr.  Phelps :    Very  well. 

Q.  Having  reviewed  your  report,  Officer,  is  there 
anything  contained  in  your  report,  is  there  anything 
which  would  lead  you  to  change  your  opinion  here- 
tofore expressed  that  at  the  time  of  your  investiga- 
tion of  the  Shanahan  car  were  closed? 

A.  According  to  my  report,  it  was  my  conclusion 
the  right-hand  window  was  closed. 

Q.    And  as  far  as  the  lefthand  window  is  con- 
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cerned,  your  observation  is  that  at  the  time  you  in- 
vestigated it,  your  observation  was  that  it  was  up, 
is  that  correct?  A.    Yes. 

Q.  Now,  then,  you  were  asked  about  your  notes, 
Officer,  and  I  am  only  now  referring  to  the  portion 
you  read.  A.     Yes. 

Q.  And  there  is  this  in  your  notes,  "Did  you 
notice,"  (Stainbrook)  "did  not  notice  (the)  cross- 
ing bell  as  he  w^as  too  busy  at  [263]  that  time."  You 
recorded  that  after  going  to  the  automobile  and 
sitting  down? 

A.  When  returning  to  the  automobile  from  the 
engine,  the  locomotive. 

Q.  Now,  having  refreshed  your  recollection  from 
these  notes,  can  you  give  us  a  little  more  accurately 
as  to  what  he  said  in  that  respect,  how  he  said  it? 

Mr.  Murman:  If  the  court  please,  the  witness 
has  already  testified  those  are  substantially  the 
w^ords  and  counsel  asked  can  you  give  it  more  ac- 
curately. I  submit  that  is  leading  and  suggestive, 
it  suggests  to  the  witness  that  what  he  has  given  as 
an  answer  already  is  not  an  accurate  answer  and  I 
think  it  is  prejudicial  and  misconduct  on  the  part 
of  counsel. 

Mr.  Phelps:  I  will  withdraw  it.  I  will  submit, 
your  Honor.  But  I  will  withdraw  the  question. 

The  Court:  I  don't  consider  it  as  misconduct  at 
all. 

Mr.  Phelps :  The  point  I  am  getting  at  is  simply 
this :  Having  refreshed  your  recollection  from  these 
notes  as  to  what  you  then  recorded,  can  you  tell  us — 
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if  you  can ;  if  you  can't  tell  us,  you  can't — just  what- 
ever your  frame  of  mind  now  is,  referring  back,  can 
you  tell  us  as  closely  as  you  can  the  words  that  Mr. 
Stainbrook  used  on  that  occasion  ? 

A.  As  I  recall  the  exact  wording,  his  answer 
to  my  question  as  to  whether  or  not  he  observed  the 
bell,  his  answer  was  "Hell,  no,  I  was  too  [264] 
busy. ' ' 

Q.     That  is  your  recollection'? 

A.     That  is  my  recollection  of  the  exact  wording. 

Q.  By  the  way,  officer,  you  appeared  here  in  re- 
sponse to  a  subpoena,  did  you  not*? 

A.    Yes,  sir. 

Mr.  Phelps:     I  have  no  other  questions. 

Mr.  Murman:     No  further  questions. 

Mr.  Phelps :     May  this  witness  be  excused  ? 

Mr.  Murman :     Yes,  as  far  as  I  am  concerned. 

Mr.  Phelps :     The  court  will  excuse  this  witness  ? 

The  Court:     Yes. 

(Witness  excused.) 
Mr.  Phelps :     Call  Mr.  Luddon. 

JAMES  E.  LUDDON 

called  as  a  mtness  on  behalf  of  the  defendant, 
sworn. 

The  Clerk :     Will  you  state  your  full  name  to  the 
court  and  jury,  please? 
A.    James  R.  Luddon. 
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Direct  Examination 
By  Mr.  Phelps : 

Q.     Mr.  Luddon,  where  do  you  live? 

A.     Dunsmuir,  California. 

Q.     By  whom  are  you  employed? 

A.     Southern  Pacific  Company. 

Q.     And  in  what  capacity?  [265] 

A.     Rodman  in  the  engineering  department. 

Q.  And  as  a  rodman  for  the  engineering  de- 
partment, it  is  part  of  your  duties  to  make  the 
measurements  after  an  accident,  for  maps,  such  as 
used  here?  A.    Yes,  sir. 

Q.  And  is  it  also  part  of  your  duties  on  such 
occasions  to  take  photographs  ?  A.    Yes,  sir. 

Q.  All  right,  now,  Mr.  Luddon,  referring — di- 
recting your  attention  to  the  accident  in  which  Mr. 
Shanahan  was  killed,  on  December  27,  1948,  at  An- 
derson, California,  at  the  Howard  Street  crossing, 
did  you  have  occasion  to  visit  the  scene  of  the 
accident?  A.    Yes,  sir. 

Q.    And  you  remember  when  it  was  ? 

A.     It  was  in  the  morning  of  December  27. 

Q.     That  was  the  day  of  the  accident  ? 

A.    Yes,  sir. 

Q.  And  did  you  take  some  photographs  of  the 
scene  of  the  accident?  A.    Yes. 

Q.  Now,  first  one,  the  photograph  already  in,  two 
photographs  already  in  evidence — I  show  you  de- 
fendant's exhibit  B,  which  has  already  been  intro- 
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duced  into  evidence,  and  ask  you  whether  or  not  you 
recognize  that  as  a  photograph  which  you   [266] 
took?  A.    Yes,  sir;  I  do. 

Q.     Can  you  tell  us  when  it  was  taken? 

A.     It  was  taken  on  December  27. 

Q.  And  now  can  you  tell  us  where  the  camera 
was  at  the  time  that  picture  was  taken  with  refer- 
ence to  the  main  line  track? 

A.  It  was  25  feet  from  the  center  line  of  the 
main  track. 

Q.     25  feet  which  way  ? 

A.     On  the  east  side  of  the  track. 

Q.    Was  that  by  actual  measurement? 

A.    Yes. 

Q.  All  right.  And  what  does  it  show?  Does  it 
show  the  view  dowm,  in  which  direction  down  the 
track  ? 

A.     Shows  the  view  to  the  north. 

Q.  At  a  point  25  feet  from  the  main  line  of  the 
track?  A.    Yes,  sir. 

Mr.  Phelps:  Now,  the  jury  has  already  seen  it, 
but  may  I  ask  now,  having  identified  the  place  25 
feet  from  the  tracks,  if  we  may  pass  it  to  the  jury? 

The  Court:    Yes. 

Q.  (By  Mr.  Phelps)  :  I  will  show  you  another 
photograph  while  the  jury  is  looking  at  this,  and 
ask  you  if  you  can  identify  that  as  a  photograph 
that  you  took? 

A.  Yes,  sir,  that  was  taken  25  feet  from  the 
center  line  of  the  main  track.  [267] 
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Q.     The  camera  in  the  same  position  ? 

A.    Yes,  sir,  looking  at  the  crossing. 

Q.  Looking  at  the  crossing  itself,  looking  down 
onto  the  pavement  to  show  the  condition  of  the  pave- 
ment and  the  crossing,  is  that  right. 

A.     That  is  right. 

Q.  That  is  the  purpose  of  that  one.  All  right. 
Now,  when  was  that  taken. 

A.     On  December  27. 

Q.  Same  day?  And  does  that  correctly  portray 
the  scene  as  of  the  time  when  you  observed  it,  took 
that  picture  directed  down  on  the  crossing  ? 

A.    Yes,  it  does. 

Mr.  Phelps:  I  offer  that  in  evidence  as  defend- 
ant's exhibit  next  in  order. 

Mr.  Murman:     No  objection. 

The  Clerk :     Defendant 's  E. 

(Whereupon  the  photograph  referred  to 
above  was  received  in  evidence  and  marked  De- 
fendant's Exhibit  E.) 

Q.  (By  Mr.  Phelps) :  I  show  you  another 
photograph  and  ask  you  if  you  can  identify  that 
photograph  ? 

Mr.  Phelps:  I  will  pass  defendant's  exhibit  E, 
with  the  court's  permission,  to  the  jury,  taken  look- 
ing down  on  the  pavement  a  point  25  feet  from  the 
crossing. 

A.  Yes,  that  was  taken  25  feet  from  the  crossing, 
looking  north.  [268] 
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Q.    Was  it  taken  on  the  same  day? 

A.    Yes,  on  December  27. 

Q.  And  looking  in  the  direction,  in  the  northerly 
direction  towards  Redding?  A.    Yes. 

Q.     Looking  down  the  track?  A.     Yes. 

Q.  All  right.  And  does  that  correctly  portray  the 
view  looking  up  the  track  in  a  northerly  direction 
from  a  point  25  feet  from  the  track  ? 

A.     It  does. 

Q.     On  the  main  line  track? 

A.     In  the  center  line  of  the  main. 

Mr.  Phelps:  I  offer  that  in  evidence  as  defend- 
ant's exliibit  next  in  order. 

Mr.  Murman:     No  objection. 

The  Clerk:     Defendant's  Exhibit  F,  in  evidence. 

(Whereupon  the  photograph  referred  to 
above  was  received  in  evidence  and  marked 
Defendant's  Exhibit  F.) 

Q.  (By  Mr.  Phelps)  :  I  show  you  another  photo- 
graph and  ask  you  if  you  can  identify  it  and  tell 
us  where  it  was  taken  and  by  whom? 

Mr.  Phelps:  The  photograph  now  handed  to  the 
jury,  with  the  court's  permission,  another  photo- 
graph taken  25  feet  in  [269]  the  crossing  looking 
in  the  northerly  direction  which  the  train  was  com- 
ing. 

Q.     Can  you  identify  that?  A.     Yes,  sir. 

Q.    Where  was  that  taken  and  when  ? 

A.    It  was  taken  50  feet  from  the  center  line  of 
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the  crossing  on  December  27,  looking  at  the  cross- 
ing. It  is  on  the  east  side  of  the  crossing. 

Q.  Looking  in  a  westerly  direction  at  the  cross- 
ing ?  A.    Yes. 

Q.  And  does  that  correctly  portray  the  view  that 
you  just  described  as  of  the  time  you  took  it,  De- 
cember 27,  1948?  A.    Yes. 

Mr.  Phelps:  I  offer  that  in  evidence  as  defend- 
ant's exliibit  next  in  order. 

Mr.  Murman:     No  objection. 

The  Clerk:     Defendant's  G,  in  evidence. 

(Whereupon  the  photograph  referred  to 
above  was  received  in  evidence  and  marked  De- 
fendant's Exhibit  G.) 

Mr.  Phelps :  With  the  court 's  permission,  I  hand 
this  picture  taken  50  feet  from  the  crossing  to  the 
jury  for  their  inspection. 

Q.  Now,  I  show  you  a  photograph  and  ask  you 
if  you  can  identify  this  photograph  ? 

A.  Yes,  sir,  that  was  taken  75  feet  from  the 
center  line  of  [270]  the  main  crossing,  looking  at  the 
crossing  from  the  east  side,  looking  west. 

Q.     75  feet?  A.    Yes. 

Q.    When  was  that  taken? 

A.     Taken  December  27. 

Q.  At  approximately  what  time,  in  the  morning 
or  afternoon? 

A.  In  the  morning,  sir,  about  10:30  or  11:00 
o'clock. 

Q.     Now,  then,  directing  your  attention  to  a  wig- 
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wag   signal   appearing   on   that,    can   you    tell    us 
whether  or  not  that  is  the  wig-wag  as  it  was  at  the 
time?  A.     It  was;  yes,  sir. 

Q.  And  at  the  time  you  took  that  photograph  the 
wig-wag  was  working  ?  A.    Yes,  sir. 

Mr.  Phelps:  I  offer  that  in  evidence  as  defend- 
ant's exhibit  next  in  order. 

The  Clerk:     Defendant's  Exhibit  H,  in  evidence. 

(Whereupon  the  photograph  referred  to 
above  was  received  in  evidence  and  marked  De- 
fendant's Exhibit  H.) 

Mr.  Phelps:  We  will  pass  this  one,  with  the 
court's  permission,  to  the  jury,  showing  the  view  75 
feet  from  the  crossing. 

Q.  I  will  show  you  another  photograph  and  ask 
you  if  you  can  identify  that  and  tell  us  when  that 
was  taken  and  where'?  [271] 

A.  That  w^as  taken  December  27,  100  feet  from 
the  center  line  of  the  crossing,  looking  in  a  westerly 
direction.  More  at  an  angle,  more  of  a  southwest 

Q.     Southwest? 

A.    Yes,  more  to — ^more  to  the  west. 

Q.    Does  that  picture  portray  the  view? 

A.    Yes,  it  does. 

Q.  As  seen  by  you  on  the  morning  when  you 
took  this  picture  taken  from  that  position  ? 

A.    Yes. 

Q.  Including  a  large  puddle;  was  that  there  at 
the  time?  A.    Yes,  sir. 
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Mr.  Phelps:  I  will  offer  that  in  evidence  as  de- 
fendant's next  in  order. 

Mr.  Murman:     No  objection. 

The  Clerk:    Defendant's  I  in  evidence. 

(Whereupon  the  photograph  referred  to 
above  was  received  in  evidence  and  marked  De- 
fendant's Exhibit  I  in  evidence.) 

Mr.  Phelps :  Now,  then,  did  you  have  an  occasion 
to  go  back 

Mr.  Phelps :  May  I  pass  this  one,  defendant's  ex- 
hibit I  in  evidence,  to  the  jury  for  their  inspection. 

Q.  Did  you  have  an  occasion  to  go  back  at  a 
later  date  and  take  other  photographs'? 

A.    Yes,  sir.  [272] 

Q.    At  the  scene  of  the  accident  ? 

A.     Two  weeks  later. 

Q.    What  date,  do  you  remember  ? 

A.     January  10,  sir. 

Q.  I  will  show  you  a  photograph  and  ask  you  if 
you  can  identify  that*? 

Mr.  Murman:    May  I  see  it? 

Mr.  Phelps:     I  am  sorry;  certainly. 

Q.  Will  you  look  at  that  photograph,  and  I  ask 
you  if  you  can  identify  where  that  was  taken  and 
when  it  was  taken? 

A.  That  was  taken  150  feet  from  the  crossing, 
sir,  in  a  southwesterly  direction. 

Q.  All  right.  And  as  of  the  time  on  January  10, 
1949,  to  your  observation  had  there  been  any  change 
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in  the  conditions  there  at  the  scene  of  the  accident? 

A.     No,  sir. 

Q.  The  matters  shown  in  the  photograph  were 
the  same  as  you  observed  them  on  December  27,  is 
that  right?  A.     That's  right,  sir. 

Q.     Except,  of  course,  for  puddles  or  wet  ? 

A.     It  wasn't  raining  that  day  on  the  morning. 

Q.  All  right.  And  does  that  correctly  portray  the 
scene  of  the  accident  ?  A.     Yes,  sir. 

Q.     At  the  time  you  took  the  picture  ?  [273] 

A.    Yes,  sir. 

Mr.  Phelps:  We  offer  that  in  evidence  as  de- 
fendant's next  in  order. 

Mr.  Murman:     No  objection. 

The  Defendant's  J  in  evidence. 

Whereupon  the  photograph  referred  to  above 
was  received  in  evidence  and  marked  Defend- 
ant's Exliibit  J.)  [273-A] 

Mr.  Phelps:  And  I  show  you  a  photograph  and 
ask  that  you  identify  that. 

A.  Yes,  sir,  that  was  taken  200  feet  from  the 
center  line  of  the  crossing  looking  in  a  southwesterly 
direction  there. 

Mr.  Murman :     The  same  day  as  the  other  ? 

The  Witness:     It  was  taken  January  10. 

Mr.  Phelps:  I  will  pass  Defendant's  Exhibit  J 
taken  150  feet  from  the  crossing.  (Passing  to  jury.) 

Q.  I  have  this  last  photograph  which  you  have 
identified.  Can  you  show  me  on  there  where  the  in- 
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cline  to  the  highway  starts?  I  mean  the  incline  to 

the  railroad  tracks. 

A.    Well,  approximately  in  here  some  place. 

Q.  Down  here,  indicating  where  the  gravel  and 
pavement  stops  and  the  gravel  starts'? 

A.    Yes. 

Mr.  Phelps:  We  offer  this  in  evidence  as  de- 
fendant's Exhibit  next  in  order. 

(Thereupon  the  photograph  referred  to  was 
received  in  evidence  and  marked  Defendant's 
Exhibit  K.) 

Mr.  Phelps :  I  will  pass  Defendant 's  Exhibit  K, 
taken  200  feet  from  the  crossing. 

Q.  There  is  another  picture  before  that,  which 
is  already  in  evidence.  Defendant's  A.  Can  you  tell 
us  when  that  was  taken  and  what  that  shows,  if  you 
took  it? 

A.  That  was  taken  on  December  27,  sir.  It  is 
looking  north  [274]  at  the  crossing  100  feet  from 
the  crossing. 

Q.  All  right;  thank  you.  Now,  Mr.  Ludden,  I 
will  show  you  a  composite  panoramic  view  and  ask 
you  if  you  can  identify  that. 

A.    Yes,  sir,  it  is — that  was  taken 

Q.    What  is  it  and  what  does  it  show? 

A.  It  was  taken  on  January  10.  I  believe  I  took 
that  26  feet  from  the  center  line  of  the  crossing 
as  it  shows  north  there  up  the  track  and  at  the  cross- 
ing and  the  view  in  between.  J| 

Q.  Now  will  you  explain  to  the  jury  how  that 
was  taken? 
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A.  Yes,  sir,  set  up  the  samera  and  first  took  one 
photograph  and  moved  the  camera  and  took  the 
second  and  moved  it  some  more  and  twisted  or 
turned  it  and  took  the  third. 

Q.     Leaving  the  tripod  in  the  same  position? 

A.    Yes,  sir. 

Q.  Now,  then, — and  then  piecing  them  together, 
making  a  panoramic  view,  is  that  right? 

A.     That's  right,  sir. 

Q.  And  does  that  correctly  show  the  scene  there 
as  it  was  observed  there  on  January  10? 

A.    Yes,  sir. 

Q.    1949?  A.    Yes,  sir. 

Mr.  Phelps:  We  offer  that  in  evidence  as  De- 
fendant's Exhibit  next  in  order. 

Mr.  Murman:     No  objection.  [275] 

Q.     26  feet  from  the  main  line  track 

The  Clerk:     Defendant's  Exhibit  L  in  evidence. 

(Thereupon  panoramic  photograph  was  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit L.) 

Q.  (By  Mr.  Phelps)  :  And  finally,  Mr.  Ludden, 
I  have  three  photographs  here  which  I  will  show 
to  you  as  one  group  from  which  that  composite  was 
made,  the  originals  and  ask  you  if  you  can  iden- 
tify  

Mr.  Murman:  There  is  no  contention  they  were 
not  made. 

Mr.  Phelps :  I  wanted  to  get  the  three  individual 
photographs  so  they  could  see  how  the  shooting  of 
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the  photographs  was  done,  to  place  them  together 

and  simply  to  identify  them. 

Mr.  Murman:  There  is  no  contention  on  our 
j)art  that  is  not  a  composite. 

Mr.  Phelps :     All  right,  fine. 

I  will  ask  permission,  then,  if  Your  Honor  please, 
to  show  the  jury  that  composite  view  taken  26  feet 
from  the  crossing. 

Q.  And  these  three  photographs  are  the  three 
photographs  you  took  showing,  which  were  used  in 
this  composite?  A.     That's  right,  sir. 

Q.  And  all  taken  26  feet  from  the  crossing  on 
January  10,  1949,  and  they  correctly  show  the  view 
with  the  camera  in  those  positions? 

A.     Yes,  sir. 

Mr.  Phelps:  We  offer  these  three  in  evidence, 
then,  if  Your  [276]  Honor  please,  separately,  sep- 
arate exhibits. 

(Thereupon  Defendant's  Exhibits  M,  N,  O, 
photographs,  were  received  in  evidence.) 

Mr.  Phelps :    I  have  no  other  questions. 
Mr.  Murman:     Does  Your  Honor  wish  to  take  a 
recess  at  this  time? 

The  Court :     Any  cross-examination  ? 
Mr.  Murman :     Yes,  just  very  brief. 

Cross-Examination 
By  Mr.  Murman : 

Q.  On  this  one  photograph,  Defendant's  Exhibit 
H,  which  shows  the  signal  in  operation,  you  said 
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that  was  taken  in  the  morning,  I  believe,  didn't  you? 

A.    Yes,  sir. 

Q.     About  what  time  in  the  morning? 

A.    Well,  I  couldn't  say  exactly,  sir. 

Q.    Well,  about. 

A.     It  would  be  about  11:30. 

Q.     11:30? 

A.  Pardon  me ;  it  would  be  10 :30 ;  10 :30  it  would 
be. 

Q.     Daylight  Saving  time  or  Standard  time  % 

A.     That  is  true,  so  it  would  be 

Q.     This  is  Daylight  Saving  time  you  are  giving? 

A.     Yes,  sir.  Daylight  Saving  time. 

Q.     10 :30  in  the  morning  ?  A.     Yes.  [277] 

Q.  And  that  shows  the  sky  condition  at  that 
time,  does  it?  A.     Yes,  it  does. 

Q.     Overcast,  wasn't  it? 

A.    Yes,  it  was  cloudy. 

Q.  Now,  how  did  the  signal  happen  to  be  operat- 
ing? What  was  the  physical  fact  of  that  point,  do 
you  know? 

A.  There  was  a  train  coming  towards  the  cross- 
ing. 

Q.     From  which  direction? 

A.     From  the  north,  sir. 

Q.  From  the  north.  And  what  kind  of  a  train 
was  it,  do  you  remember? 

A.    Yes,  sir,  it  was  a  freight  train. 

Q.  The  same  freight  train  you  took  pictures  of 
in  these  other  pictures.  A.     Yes,  sir. 
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Q.  That  is  referring  to  these  pictures  B  and  F, 
is  that  correct?  A.    Yes,  sir. 

Q.  I  thought  that  you  had  said  that  those  other 
pictures  were  taken  in  the  afternoon. 

A.  No,  sir,  I  said  these  were  taken  in  the  morn- 
ing. 

Q.     Did  you  take  some  in  the  afternoon? 

A.  January  10th,  or  on  January  10  I  took  some 
in  the  afternoon. 

Q.  But  all  the  pictures  you  took  on  the  day  of 
the  accident  here  were  taken  in  the  morning,  is  that 
correct?  A.     That's  right,  sir.  [278] 

Q.    You're  certain  of  that,  are  you? 

A.     That '^3  right,  sir. 

Q.  You  have  any  idea  where  that  train  was  at 
the  time  the  signal  started  to  operate  as  shown  there 
in  the  picture  ? 

A.     I  don't  know^  how  far  that  holds. 

Q.  Now,  you  have — ^here  is  Defendant's  ExhiBit 
B  showing  the  train  there  with  the  smoke  pouring 
out  of  the  funnel.  Was  that  taken  before  or  after 
this  defendant's  Exhibit  H  was  taken? 

A.    After,  sir. 

Q.     That  was  taken  after  ?  A.     Yes,  sir. 

Q.     All  right.  How  long  after,  do  you  know? 

A.  As  soon  as  I  could  set  up  the  camera.  I  had  to 
hurry  quite  a  bit. 

Q.  Now,  when  the  picture.  Defendant's  Exhibit 
H,  was  taken,  have  you  any  idea  where  that  train 
was? 

A.    No,  sir,  I  was  set  up  at  75  feet  from  the — the 
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bell  started  ringing  and  I  didn't  look  to  see  how  far 

the  train  was  up  the  track. 

Q.  When  you  took  that,  took  the  picture  then, 
you  didn't  look  to  see  where  the  train  was  when  you 
actually  took  the  x^icture?  A.     No,  sir. 

Q.  Defendant's  Exhibit  H,  you  didn't  look  to 
see  where  the  [279]  train  was  ^ 

A.  No,  sir,  I  didn't  look  to  see  where  the  train 
was  as  I  took  the  picture. 

Q.  And  you  started,  you  took  the  picture  as  the 
signal  started  to  operate,  is  that  correct? 

A.    Yes,  sir. 

Q.  So  you  can't  tell  us,  then,  the  location  of  the 
oncoming  train  when  you  took  Defendant's  Exhibit 
H,  because  you  weren't  looking  at  it? 

A.     Beg  pardon,  sir,  I  didn't  understand. 

Q.  You  can't  tell  us  the  position  of  the  oncoming 
train  when  you  took  Defendant's  Exhibit  H  because 
you  weren't  looking  at  the  train,  is  that  it? 

A.     No,  sir,  I  can't. 

Mr.  Murman :     I  have  no  further  questions. 

Mr.  Phelps :     May  this  witness  be  excused  ? 

The  Court :  The  witness  may  be  excused,  and  we 
will  take  a  ten  minute  recess.  During  the  recess, 
ladies  and  gentlemen,  bear  in  mind  the  admonition 
the  Court  has  heretofore  given  you. 

(Recess.)  [280] 
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called  on  behalf  of  the  defendant ;  sworn. 

The  Clerk:     State  your  name,  please,  sir;  joui 
full  name. 
A.    My  full  name  is  James  R.  Rowe. 

Direct  Examination 
By  Mr.  Phelps : 

Q.     Mr.  Rowe,  where  do  you  live  f 

A.     Cottonwood. 

Q.     Where  is  that? 

A.     That  is  about  16  miles  north  of  Red  Bluff. 

Q.     How  long  have  you  lived  there? 

A.     Practically  four  years. 

Q.    By  whom  are  you  employed? 

A.    By  the  SP  Company. 

Q.     In  what  capacity? 

A.     Signal  Department. 

Q.  In  the  signal  department,  what  is  your  posi- 
tion in  the  signal  department. 

A.  My  position  in  the  signal  department  is  to 
look  after  automatic  signals,  automatic  wigwags, 
and  everything  pertaining  to  the  automatic  field  of 
the  railroad. 

Q.    You  still  have  that  same  position? 

A.    Yes,  sir. 

Q.  All  right.  Now,  then,  directing  your  atten- 
tion to  the  town  of  Anderson,  can  you  tell  us 
whether  or  not  your  job  had  anything  [281]  to  do 
with  the  maintaining  and  inspection,  and  so  forth, 
of  signals  there  in  the  stretch  of  road  including 
Anderson?  A.    Yes,  sir. 
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Q.  How  long  have  you  had  the  job'?  When  did 
you  first  go  to  work  in  that  job  which  included  that 
section  of  the  road*? 

A.  I  believe  it  was  February  of  1935,  I  believe 
it  was — or  1945. 

Q.     1945?  A.    Yes,  February. 

Q.  Directing  your  attention  to  December  27, 
1948,  do  you  remember  that  there  was  an  occasion 
when  there  was  an  accident  at  the  Howard  Street 
crossing  in  Anderson  on  that  day.  A.     I  do. 

Q.  Directing  your  attention  to  that  date,  can  you 
tell  us  how  much  of  the  railroad,  from  where  to 
where,  did  j^our  duties  require  you  to  inspect  and 
maintain  these  signals? 

A.     Well,  my  duties  is  to  test  that  signal. 

Q.  One  moment.  I  want  to  know  how  much  of 
the  railroad  did  you  have  charge  of  ? 

A.     I  had  practically  23  miles. 

Q.     From  where  to  where? 

A.     From  Hooker  to  Redding. 

Mr.  Murman :    What  was  that  name  ? 

Q.     (By  Mr.  Phelps)  :     Hooker,  isn't  that  right? 

A.    That  is  correct.  [282] 

Q.     Hooker,  somewhere  south,  geographically? 

A.     That  is  it. 

Q.     South  of  Anderson?  A.    Anderson. 

Q.  Mr.  Rowe,  from  time  to  time  I  will  be  asking 
you  a  question  and  if  you  can,  I  want  you  to  answer 
them  by  using  geographical  directions  rather  than 
your  railroad  directions,  which  I  know  you  are 
familiar  with,  but  try  to  answer  them,  if  you  can, 


272  Nelda  Shanahan  vs. 

(Testimony  of  James  R.  Rowe.) 
north  and  south,  having  in  mind  that  north  is  to- 
ward Redding  from  Anderson  and  south  is  toward 
Red  Bhiff,  will  you  do  that? 

A.     I  will  do  that,  sir. 

Q.  Now,  Mr.  Rowe,  so  that  included  within  the 
signals  which  were  under  your  care  and  supervision 
was  the  signal  in  Anderson  at  the  Howard  Street 
crossing,  is  that  right?  A.    Yes,  sir. 

Q.     And  the  other  automatic  signals  in  Anderson  ? 

A.     Yes,  sir;  there  are  two  of  them. 

Q.  All  right.  Will  you  please  explain  to  us  what 
type  of  signal  there  was  at  the  Howard  Street 
crossing  ? 

A.     It  is  what  is  known  as  the  wigwag  system. 

Q.  And  I  show  your  Defendant's  Exhibit  L, 
which  is  a  panoramic  view  of  the  crossing.  Will  you 
point  out  the  wigwag? 

A.     This  is  it  here. 

Q.    What  is  this  that  I  am  pointing  to  ? 

A.     That  is  a  box  with  batteries  and  relays.  [283] 

Q.  Does  that  have  anything  to  do  with  this 
signal  ? 

A.  Yes,  that  operates  the  signal.  It  furnishes  the 
battery  and  stuff  to  operate  the  signal. 

Q.    Where  is  the  light  in  the  wigwag? 

A.     Right  there  (indicating). 

Q.    What  is  this  up  above  ?  A.     Just  a  bell. 

Q.     To  attract  attention?  A.    Yes,  sir. 

Q.     Where  is  the  bell  ? 

A.  The  bell  sets  right  at  the  back  side,  the  other 
side  of  that  what-you-call-it.  It  is  a  clapper  bell. 
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Q.  When  it  is  activated  by  a  train,  it  rings  and 
the  light  goes  on?  A.     That  is  right. 

Q.  Now,  then,  will  you  tell  us,  please,  how  that 
signal  is  operated.  What  happens  when  a  train  is 
within  the  circuit  that  causes  it  to  ring? 

A.  Well,  you  take  a  southbound  train,  when  it 
enters  into  the  train  circuit  from  that  bell,  it  is  4600 
feet,  it  starts  that  bell  operating  by  shorting  the  cir- 
cuit of  it.  What  I  mean  by  shorting,  see,  it  drops 
the  relay. 

Q.  First,  what  do  you  mean  by  shorting  the  cir- 
cuit? 

A.  That  is  when  a  train  enters  the  certain  block 
we  have. 

Q.  How  does  a  train  short  it?  You  will  have  to 
explain  that  [284]  to  us. 

A.  A  train  shorts  it  by  traveling  over  the  track. 
We  have  insulated  joints  that  divides  one  rail  from 
the  others,  and  those  are  all  insulated  with  a  fiber, 
and  the  moment  a  train  passes  over  the  fiber  joint, 
it  automatically  shorts  that  circuit  out. 

Q.     Is  that  a  current  of  electricity  that  flows 

A.     Through  the  rail. 

Q.    from  the  battery  box  here? 

A.    Yes. 

Q.     Comes  through  the  track?  A.     Yes,  sir. 

Q.  It  went  out  the  distance  of  your  circuit,  4500 
feet,  4600  feet,  then  flows  back  the  other  rail? 

A.     That  is  it. 

Q.  And  comes  back  the  rail,  then  enters 
again 
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A.     Into  the  battery. 

Q.     Into  the  battery  box?  A.     That  is  it. 

Q.  Now  then,  that  is  a  continuous  flow  of  elec- 
tricity, is  that  right? 

A.     Yes,  sir,  continuous  flow. 

Q.  Is  that  by  batteries  or  what,  by  current  from 
the  rails? 

A.    It  is  what  we  call  an  Edison  wet  cell  battery. 

Q.  So  that  is  a  wet  ceU  battery  that  puts  the 
current  through  [285]  the  rail  and  it  comes  back 
again?  A.     That  is  right. 

Q.  Now,  then,  if  for  any  reason  there  is  a  short 
created  across  the  rails,  what  happens? 

A.  The  signal  automatically  at  Howard  Street 
goes  to  ringing. 

Q.  All  right.  First  what  happens?  What  do  we 
mean  by  a  ''short"? 

A.  I  will  expalin  it  to  you.  Wlien  you  short  a 
track,  it  drops  what  we  call  a  track  relay. 

Q.    What  is  that? 

A.  That  is  a  round,  glass  rigging  with  a  bunch  of 
fingers  on  it  known  as  pick  up  and  drop  off  contacts. 
Our  signal  works  on  a  pickup  circuit.  When  it  is 
normal,  no  trains  in  the  circuit,  it  has  a  flowing  bat- 
tery from  one  line  down  through  the  relay  and  back 
up  the  other  side  of  the  battery,  and  as  soon  as  a 
train  hits  that  circuit,  or  an  iron  is  laid  across  the 
line  or  rail,  that  drops  the  relays  in  the  pickup  bat- 
tery or  the  drop  contact,  and  that  starts  the  signal 
a-working. 

Q.     Now,  is  that,  if  I  understand  what  you  said, 
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the  battery  in  the  battery  box  here "?  A.    Yes. 

Q.  Which  flows  current  through  the  rail  and 
comes  back  to  the  battery  box  ?  A.     Yes. 

Q.  In  addition  to  the  flow  through  the  rail,  that 
current  itself  [286]  does  something?  It  holds 

A.     The  relay  in  normal  position. 

Q.  It  takes  that  current,  makes  that  current  flow 
continuously  through  the  track  and  holds  that  as 
well  to  be  sure  that  the  wigwag  won't  work. 

A.    That  is  right. 

Q.  Then  when  the  current  is  broken  for  any 
reason A.    It  stops. 

Q.    or  some  current  goes  over  the  circuit  or 

for  any  other  reason  at  all,  the  current  no  longer 
holds  that  relay  up,  it  drops  it? 

A.     That  is  right. 

Mr.  Murman:  If  the  Court  please,  this  is  cer- 
tainly leading  and  suggestive. 

The  Court :     I  think  it  is. 

Mr.  Murman :  It  is  really  in  the  interest  of  time, 
but  counsel  is  going  on  and  on. 

The  Court:  I  think  you  might  lead  the  witness 
somewhat  in  this  kind  of  testimony. 

Mr.  Phelps:  I  think  there  is  no  question  about 
how  it  operates. 

The  Court:     All  right,  proceed. 

Mr.  Phelps:     I  don't  want  to 

Mr.  Murman:  I  realize  that,  but  you  are  just 
going  on  and  on  and  on.  [287] 

Mr.  Phelps:     I  am  trying  to  explain. 

Q.  It  holds  that  up  and  when  the  current  is 
broken  it  drops  down.  A.     Yes. 
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Q.  When  that  drops  down,  then,  and  the  current 
is  broken,  what  else  happens? 

A.  There  is  a  pickup  battery  or  pickup  contact, 
drop-away  contact  flows  out  through  and  up  to  the 
wigwag  and  starts  the  wigwag  working. 

Q.  Is  that  another  flow  of  current?  There  is 
through  the  rail 

A.  It  has  an  individual  battery  for  the  bell  which 
is  hooked  up  with  this  track  relay.  It  is  an  indi- 
vidual battery,  an  Edison  storage  battery. 

Q.     Is  that  a  separate  battery? 

A.  That  is  a  separate  battery.  It  is  an  88  volt 
battery. 

Q.  So  that  when  the  relay  drops  down,  it  then 
commences  the  current  flowing  from  the  separate 
battery  into  your  wigwag  is  that  right? 

A.     That  is  right. 

Q.  Then  the  separate  battery  operates  a  bell  and 
wigwag  and  the  light?  A.     That  is  right. 

Q.  That  question,  what  means  do  you  insure  that 
the  batteries  are  kept  charged  up  ?  [288] 

A.  We  have  a  110  circuit,  production  of  P.G.&E., 
that  runs  through  the  cable,  runs  a  trickle  charge 
that  keeps  the  batteries  in  continuous  charge  24 
hours  a  day. 

Q.    Does  that  also  apply  to  the  other  battery? 

A.  Not  the  track  battery,  no,  just  the  wigwag 
battery  ? 

Q.     The  one  battery,  that  is,  the  wet  battery? 

A.     Yes,  sir. 

Q.    When  you  are  inspecting,  do  you  in  the  ord- 
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inaiy   course    of   business,    and    did   you    on    this 
occasion,  immediately  prior  to  this  accident  on  De- 
cember 27,  1948,  what  inspection 

A.     My  instructions  are  to  do 

Q.     No,  what  did  you  do? 

A.  All  I  done  on  that  day  was  to  test  the  battery. 
I  shut  the  track  relay  out  to  drop  the  track  relay. 

Q.  First  let's  get  to  the — I  show  you  three  pages 
there  and  ask  you  if  you  can  identify  those. 

A.  That  is  my  shut  tests,  hours  and  days  I  make 
my  tests  on. 

Mr.  Murman:  May  I  have  the  answer  to  that 
last  question? 

The  Court:     Read  the  answer. 

(Answer  read.) 

Q.  (By  Mr.  Phelps) :  Whose  handwriting  is 
that?  A.     My  handwriting. 

Q.  Is  that  a  report  and  record  when  you  tested 
that  signal  on  Howard  Street? 

A.    Yes,  sir.  [289] 

Q.  From  the  13th  day  of  December  through  the 
f  27th  day  of  December,  is  that  right  ? 

A.    Yes,  sir. 

Q.  From  that,  and  using  it  to  refresh  your  recol- 
lection, can  you  tell  us  whether  or  not  you  inspected 
that  signal  on  Howard  Street  on  every  working  day 
from  the  13th  of  December  on,  taking  that  as  a 
!  start  ?  A.    Yes,  sir. 

Mr.  Murman:  Just  a  moment.  The  record  is 
there  was  no  inspection  between  the  24th  and  27th. 
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Q.  (By  Mr.  Phelps)  :  The  25th  was  Christmas, 
was  it?  You  didn't  work  that  day? 

A.     No,  I  didn't  work  on  Christmas. 

Q.     The  26th  wasn't  a  working  day? 

A.     No. 

Q.  The  next  working  day  after  the  24th  of  De- 
cember was  the  27th.  A.     27th. 

Q.  And  you  did  inspect  it  on  the  27th  at  9:20, 
after  the  accident? 

A.  Somewhere  around  9:00  o'clock  is  all  I  can 
say. 

Q.    Whatever  the  time  is  recorded  there? 

A.     That  is  right. 

Q.  You  don't  remember  exactly.  At  any  rate, 
that  does  show  the  times  you  did  inspect  that,  and 
will  you  tell  us  in  your  [290]  ordinarj^  making  of 
those  inspections,  what  you  did  use  and  what  tests 
were  made?  This  is  not — I  am  not  directing  your 
attention  and  don't  want  you  to  tell  me  now — I  am 
not  now  directing  your  attention  to  after  the  acci- 
dent. I  am  now  directing  your  attention  to  the  regu- 
lar maintenance  tests  which  you  made  before  the 
accident. 

Mr.  Murman:  That  is  indefinite,  if  the  Court 
please,  because  it  isn't  sufficiently  covered  there.  I 
would  suggest,  if  I  may,  that  we  start  with  the  la'st 
time  he  tested  it  before  the  accident  which  would  be 
the  24th,  rather  than  just  going  into  a  series. 

The  Court :  As  I  understand  it,  the  witness  testi- 
fied he  tested  it  every  working  day. 
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Mr.  Phelps :  I  am  now  asking  what  he  does  when 
he  tests  that  in  the  regular  working  day. 

The  Court :     You  understand  the  question  ? 

A.  Yes.  I  shut  the  track  out,  go  over  and  look  to 
see  whether  or  not  the  bell  is  ringing  and  the  light 
working.  And  that  is  my  test,  and  I  go  up  and  look 
the  mechanism  over  to  see  it  is  in  working  [291] 
shape. 

Q.  And  when  you  first  came  up,  where  did  you 
go? 

A.     Looked  in  the  mechanism  of  the  wig-wag. 

Q.     That  is  on  top  of  the  pole? 

A.     On  top  of  the  pole,  yes,  sir. 

Q.  Did  you  do  anything  with  reference  to  fixing 
the  batteries'? 

A.  We  take  our  battery  readings  every  day,  stor- 
age batteries,  in  the  case  for  the  bell. 

Q.    And  checked  to  see  they  are  charged  up  ? 

A.    Yes,  sir. 

Q.  And  do  you  from  time  to  time  replace  those 
batteries  ? 

A.  We  have  never  replaced  batteries  since  they 
was  put  in  new. 

Q.    Always  been  charged  up? 

A.     Always  been  charged  up. 

Q.     No  necessity  for  replacing. 

A.     No  necessity. 

Q.  All  right.  Now,  that  is  before  the  accident. 
Now  then,  Mr.  Rowe,  did  you  learn  there  had  been 
an  accident  on  the  Howard  Street  crossing  in  An- 
derson on  December  27?  A.    Yes,  sir. 
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Q.    About  when  did  you  learn  that  ? 

A.  It  was  about  8 :05  in  the  morning  when  I  went 
down  to  the  depot. 

Q.    Where,  what  depot? 

A.     Cottonwood. 

Q.    Now,  what  did  you  do.  [292] 

A.  Got  down  there  to  get  my  morning's  lineup 
so  I  could  travel  over  the  road  by  motorcar. 

Q.    What  did  you  do  after  you  learned 

A.  After  that,  the  light  engines  went  by,  I  pro- 
ceeded towards  Cottonwood,  Anderson  from  Cotton- 
wood. 

Q.     That  would  be  in  a  northerly  direction  ? 

A.    Northerly  direction. 

Q.     You  proceeded — how  did  you  proceed? 

A.     On  the  motorcar  up  the  track. 

Q.     That  is  a  little  mechanical  machine  ? 

A.    Motorcar. 

Q.     Motorcar?  A.     Yes,  sir. 

Q.     Gasoline  motor.  A.     Gasoline  motor. 

Q.     Runs  on  the  main  line,  does  it? 

A.    Runs  on  the  main  line. 

Q.  Now,  then,  when  you — and  then  did  you 
eventually  arrive  at  Anderson? 

A.  I  arrived  at  Anderson  after  all  the  trains 
went  by. 

Q.  And  had  to  wait  for  a  passenger  train  to  go 
by?  A.    Yes,  had  me  blocked. 

Q.    Have  to  go  into  a  siding,  is  that  right  ? 

A.  I  was  at  the  Kulp,  I  was  in  the  siding  west 
of  them. 
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Q.  All  right,  then,  when  you  arrived,  what  did 
you  do?  [293] 

A.  When  I  arrived  I  immediately — the  scene  of 
the  accident  was  at  Howard  Street  crossing.  I  took 
my  motorcar  off  the  crossing,  walked  over  to  the — 
looked  at  my  battery  and,  oh,  I  know  what  it  is — 
relay  box  there  for  the  shunt  box  there,  see  that  it 
wasn't  broken. 

Q.     That  is  that  other  white  box? 

A.     On  the  end  of  the  point  of  the  switch. 

Q.     Oh,  where  is  that? 

A.     That  sets  back  farther. 

Q.     Could  you  see  that? 

A.  No,  that  has  something  to  do,  if  it  was  brok- 
en, make  the  signals  ring.  I  looked  from  there,  come 
immediately  back  to  my  bell,  opened  it  up,  and 
shunted  the  bell  out  with  the  speedcop,  and  the 
corner  was  there  and  I  made  the  shunt  tests  on  that 
—Mr.  Sublett. 

Q.  Before  making  those  tests  with  the  speedcop 
and  the  coroner,  had  you  done  anything,  made  any 
tests  before  that?  A.    No,  none  whatever. 

Q.    With  respect  to  the  signal. 

A.     Nothing  whatsoever. 

Q.  So  that  as  far  as  you  know  it  was  in  exactly 
the  same  condition? 

A.    When  I  tested  it. 

Q.  When  you  tested  it.  Now  then,  when  you 
)  made  those  tests,  what  did  you  do  and  what  [294] 
did  you  observe? 
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A.  When  I  make  those  tests,  just  always  shunt 
that  relay. 

Q.    And  did  you  do  that  on  that  occasion  ? 

A.  We  have  a  cord  about  that  long  (indicating) 
with  two  clips  on  it,  reach  in  there,  clip  on  to  your 
relay,  on  to  your  pole  sides  of  the  relay,  that  takes 
the  relay  away,  takes  the  battery  away  from  the 
relay,  and  the  moment  you  do  that  the  bells  auto- 
matically start  working. 

Q.     What  did  it  do  on  that  occasion? 

A.  As  soon  as  I  did  that,  put  the  shot  on,  I 
walked  around  where  I  could  see  the  light  on  my 
bell,  the  light  was  burning  and  the  bell  ringing. 

Q.     The  wig- wag  was  oscillating? 

A.     The  wig-wag  was  working. 

Q.     Now  then,  did  you  do  that  more  than  once? 

A.  No,  just  once,  just  a  day's  routine.  Figure  it 
works  once,  never  failed,  it  would  still  work. 

Q.  Did  you  make  any  inspection  on  top  of  the 
pole? 

A.  No,  I  didn't  go  up  on  no  pole,  just  on  the 
wig-wag,  it  was,  looking  at  the  mechanism  open 
and  you  can  see  the  mechanism. 

Q.  And  the  mechanism  you  opened,  is  this  the 
mechanism  for  the  bell?  A.     The  mechanism. 

Q.  And  when  you  looked  at  that,  did  you  see 
anything  wrong?  A.    Nothing. 

Q.     And  did  you  check  the  batteries  ?  [295] 

A.    Yes,  sir,  I  checked  my  batteries. 
.    Q.     Were  they  charged  up? 

A.     Yes,  they  were  charged  up. 
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Q.  And  from  your  observation  and  as  a  result 
of  your  tests  on  the  morning  of  the  accident,  did 
you  find  anything  wrong  with  that  wig- wag  signal  ? 

A.     None  whatsoever. 

Q.    Did  it  require  any  repairs? 

A.     No,  sir,  none  whatsoever. 

Q.    Did  you  make  any  repairs'? 

A.     No,  sir. 

Q.  And  did  it  thereafter  continue  in  service 
without  repair?  A.     Yes,  ever  since. 

Q.  Now  then,  and  can  you  fix  the  time,  will  you 
fix  the  time  from  the  record  as  to  when  that  test 
was  made  on  the  27th? 

A.     At  9:20  a.m.  Monday  morning. 

Q.  All  right.  Now,  then,  Mr.  Rowe,  what  is  it 
that  causes  the  signal  to  cease  to  operate  after  the 
train  had  passed  over  the  crossing  and  out  of  the 
crossing  ? 

A.  Well,  out  of  that  section,  a  section  with  in- 
sulating joints,  the  moment  you  get  over  these  in- 
:  sulating  joints,  the  relay  will  pick  up  again. 
,  Q.  When  it  goes  over  the  insulating  joint,  the 
'*  circuit  is  then  open  again  and  the  juice  then  flows 
,1  through  the  rails  and  that  picks  up  the  relays. 

A.     The  circuit  is  closed.  [296] 

Q.    The   circuit  is   closed;   I  think   I  used  the 
V  wrong  term.  At  any  rate,  the  current  is  going  nor- 
mally  

A.     Stops  the  bell. 

Q.  Where  is  that  mechanism — to  cease  to  operate 
— where  is  that  on  this  crossing? 
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A.  That  is  about,  as  near  as  I  can  remember 
about  six  feet  north  of  the  Howard  Street  crossing. 

Mr.  Murman:    What  is  that  I 

Mr.  Phelps :  Six  feet  north  of  the  Howard  Street 
crossing,  is  that  what  you  said? 

A.    Yes,  just  about  six  feet. 

Mr.  Murman :     That  is  where  it  cuts  out  ? 

Mr.  Phelps :     Cuts  out,  yes. 

Q.  All  right.  Now  then,  on  the  diagram  here 
we  have  shown  three  tracks,  the  one  track  here, 
which  is  west  of  the — geographically  west  of  the 
main  track — has  been  indicated  as  a  passing  track. 
Are  you  familiar  with  that  track  ? 

A.     Yes,  sir. 

Q.  Now,  down  on  North  Street  there  are — at  the 
time  of  the  accident  you  had  your  flashing  light 
indicators,  is  that  right  ?  A.    Yes. 

Q.  Now,  will  you  tell  us  whether  or  not  the 
flashing  indicators  will  be  activated  and  will  be 
flashing  off  and  on  when  a  freight  train  has  pulled 
in  from  the  northwesterly  direction,  pulled  in  and 
has  cleared  the  Howard  Street  crossing  so  that  [297] 
some  cars  are  still,  just  a  little  south  of  the  Ferry 
Street  crossing,  the  other  cars  remain  and  continue 
over  the  North  Street  crossing,  blocking  the  North 
Street  crossing,  will  you  tell  us  whether  or  not  the 
flashing  light  indicators  on  North  Street  will  be 
activated  when  a  train  is  blocking  that  crossing  ? 

A.  Yes,  sir,  the  flashers  will  automatically  ring 
as  long  as  that  crossing  is  blocked. 
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Q.  And  what  happens  when  the  freight  train 
clears  that  North  Street  crossing. 

A.     She  quits  ringing. 

Q.  So  that  the  purpose  of  the  North  Street 
light  is  to  warn  that  the  North  Street  is  either 
blocked,  or  a  train  on  it?  A.     That's  it. 

Q.  Now  then,  in  the  same  station  with  the  train 
on  the  siding  blocking  North  Street,  but  not  block- 
ing Howard  Street,  will  the — will  the  design  of 
those  wig-wags,  will  the  wig-wag  on  Howard  Street 
operate  1 

A.    Yes,  sir. 

Q.  Will  the  wig-wag  on  Howard  Street  operate 
after  the  train  has  cleared  the  crossing  on  the  sid- 
ing? 

A.  If  it  is  long  enough,  yes,  it  will,  but  as  long 
as  it  is  covered  that  other  crossing  up  there,  tTiat 
bell  will  ring. 

Q.  I  am  now  talking  about  after  it  has  cleared 
the  Howard  Street  crossing,  after  clearing  this  cross- 
ing. A.     Going  west  or  north?  [298] 

Q.     Going  north. 

A.  Going  south  that  will  still  ring  as  long  as 
that  is  on  the  crossing  siding. 

Q.  You  mean  the  North  Street  lights  will  still 
ring  ?  A.    Yes. 

Q.  But  the  Howard  Street  crossing  will  cease  to 
ring,  is  that  right? 

A.    Well,  cease  to  ring,  that's  right. 

Q.  So  that  the  How^ard  Street  crossing  wig-wag 
will  cease  to  ring  just  as  soon  as  the  train  on  the 
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main  line,  or  the  siding,  will  clear  that  crossing 

A.     On  the  siding  60  feet  before  it  clears. 

Mr.  Murman :  If  the  court  please,  this  is  leading 
and  suggestive.  I  am  reluctant  to  call  the  court's 
attention  to  it,  but  it  is  going  on  and  on  and  on. 

Mr.  Phelps:    I  didn't  get  the  answer. 

The  Court:     His  answer  was — read  the  answer. 

(Answer  read.) 

Q.     (By  Mr.  Phelps)  :     6  or  60  feet? 

A.     60  feet. 

Q.  One  other  thing  I  didn't  mention,  ask  you 
about,  is  there  any  difference  in  effect,  Mr.  Rowe, 
from  making  the  test  by  shunting  across  your  re- 
lays and  a  train  short  circuiting  by  being  within  the 
block?  A.     None  whatsoever.  [299] 

Q.  Does  it  make  any  difference  so  far  as  that 
relay  operating,  Mr.  Rowe,  as  to  where  within  the 
circuit  it  is  shorted  out? 

A.    Makes  no  difference  where  it  is  in  the  short. 

Q.     So  that  it  is  shorted  out  any  place? 

A.    Any  place. 

Mr.  Phelps:  Incidentally,  if  your  Honor  please, 
I  would  like  to  offer  in  evidence  the  inspection  re- 
ports and  I  should  like  to  do  so. 

Mr.  Murman:    No  objection. 

The  Clerk:    Defendant's  Exhibit  P,  in  evidence. 

(Whereupon  the  inspection  reports  referred 
to  above  were  received  in  evidence  and  marked 
Defendant's  Exhibit  P.) 
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Q.  (By  Mr.  Phelps)  :  Mr.  Rowe,  having  in  mind 
the  test  made  by  yon  after  the  accident  and  findings 
which  you  made  with  the  wig-wag  oscillating,  that 
the  light  was  illuminated,  that  the  bell  rang  when 
you  shunted  this  across  the  relays,  is  there  anything 
which  you  know  could  have,  which  would — could 

be  wrong  with  that  signal — wig-wag  signal 

Mr.    Murman:      Just    a    moment,    if    the    court 

please 

The  Court:     Let  him  finish  the  question. 
Mr.  Murman:    The  witness  started  to  answer  it. 
I  am  sorry,  but  I  had  to  interrupt  the  witness,  he 
was  starting  to  make  an  answer. 
Mr.  Phelps:     I  will  start  it  over  again. 
Q.     Mr.  Rowe,  don't  answer  this  question  until 
Mr.  Murman  has  [300]  had  a  chance  to  object.     I 
ask  you  on  this  morning  of  this  accident  from  your 
observations   of  the   tests   that  you  made,   having 
~  shorted  across  the — shorted  the  circuit  across  the 
1  relays,  having  observed  that  the  signal  oscillated, 
1  that  the  light  lit,  that  the  bell  rang,  and  having 
1  then  climbed  up  and  inspected  the  mechanism  of  the 
I  bell  and  found  nothing  wrong  with  that,  is  there 
i  anything  that  you  know  of  from  your  experience  as 
'  signal  maintainer  could  have  been  wrong  with  that 
^  signal,  a  matter  of  two  hours  or  two  and  a  half 
I  hours  before  and  not  wrong  with  it  at  the  time  when 
i  you  made  your  observation '? 

Mr.  Murman:     It  is  objected  to  as  leading  and 
>  suggestive,  invading  the  province  of  the  jury,  as- 
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smiling   something  not  in  evidence,   and  certainly 

not  binding  on  this  plaintiff. 

The  Court:    I  will  overrule  your  objection. 

Q.  (By  Mr.  Phelps)  :  The  objection  was  over- 
ruled; do  you  have  the  question  in  mind? 

The  Court:    Read  the  question. 

(Question  read.) 

A.     I  don't  see  how  anything  could  be. 

Q.  (By  Mr.  Phelps) :  Very  well.  Now,  one 
other  thing.  You  mentioned  a  point  where  the 
signals  go  off.  Do  I  understand  that  that  is — will 
you  state  whether  or  not  that  signal  goes  off  when 
the  first  car  of  the  train  goes  over,  or  the  last  car 

A.     The  last  car.  [301] 

Mr.  Phelps:  I  have  no  other  questions.  You 
may  cross-examine. 

Cross-Examination 
By  Mr.  Murman: 

Q.  Now,  Mr.  Rowe,  you  say  you  know  of  noth- 
ing. Isn't  it  a  fact  that  this  signal  was  out  of  order 
on  several  occasions  before  this  accident  ? 

A.  Not  since  I  have  been  maintaining  that  dis- 
trict. 

Mr.  Phelps:  I  will  object.  The  answer  is  in,  but 
so  that  I  may  be  consistent,  I  object  to  that,  if  your 
Honor  please,  as  incompetent,  irrelevant  and  imma- 
terial  

The  Witness:    Never  was  out  of  order. 
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Mr.  Phelps:  And  also  that  it  wasn't  repaired 
and  so  forth 

Q.  (By  Mr.  Miirman) :  *  You  mean  by  that  at 
the  time  you  have  been 

Mr.  Phelps:     May  I  have  a  ruling? 

The  Court:    I  will  overrule  your  objection. 

Q.  (By  Mr.  Murman)  :  Do  you  mean  from  the 
time  that  you  have  been  on  duty  here  on  the  Shasta 
Division  on  this  particular  23-mile  strip  of  track, 
never  had  to  repair  that  signal? 

A.     No,  sir,  never  had. 

Q.     Never  had  to  repair  it 

Mr.  Phelps:  The  record  will  show  my  running 
objection  to  this  line  of  questions. 

The  Court :    Yes. 

Q.  (By  Mr.  Murman)  :  No  reports  have  ever 
been  made  that  the  signal  was  out  of  order?  [302] 

A.     No  reports. 

Mr.  Phelps:  Add  to  that,  if  your  Honor  please, 
it  would  be  hearsay,  and  ask  that  the  answer  go  out. 

Q.  (By  Mr.  Murman)  :  Now,  Mr.  Rowe,  after 
the  accident  occurred,  you  say  that  at  the  time  of 
the  accident  there  was  a  northbound  freight  on  the 
— a  passing  freight  on  the  west  track? 

A.    As  I  understand  it,  yes,  sir. 

Q.  Now,  after  that  northbound  freight  ap- 
proached this  crossing  of  the  main  line,  in  order 
to  take  the  switch  here  and  go  on  the  west  siding, 
would  it  have  activated  this  wig-wag  if  it  had  been 
working  properly? 
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A.  Until  it  got  over  the  insulating  joint  60  feet 
west  of  the  bell — north  of  the  bell. 

Q.     North  of  the  bell.    How  far  down  the  track? 

A.     3600  feet. 

Q.  3600  feet.  In  other  words,  3600  feet  to  the 
south  of  the  crossing  the  oncoming  train  activated 
the  signal  and  4600  feet  to  the  north  of  the  crossing '? 

A.     Yes,  sir. 

Q.    Why  the  difference'? 

A.     There  is  an  overlap  of  two  bells. 

Mr,  Phelps:     I  object  to  that  as  already 

Q.  (By  Mr.  Murman)  :  Overlap  of  two  bells, 
the  bell  at  the  Howard  Street  and  the  one  at  North 
Street?  [303]  A.     Yes,  sir. 

Q.  Would  the  3600  feet  to  the  south  activate  the 
North  Street  crossing  at  the  same  time? 

A.    At  the  same  time. 

Q.    As  the  Howard  Street  ?  A.     Yes,  sir. 

Q.     And  vice  versa?  A.     Vice  versa. 

Q.  All  right.  Now,  as  this  train,  this  freight 
train,  this  100-car  freight  train  they  had  on  the 
siding  went  off  the  main  line  on  the  switch  and 
passed  the  60  feet  point  north  of  the  crossing  which 
shut  off  the  wig-wag,  what  happened  in  your  relays 
when  that  took  place? 

A.  When  it  gets  in  clear,  the  one  on  the  North 
Street  and  this  one  will  stop  ringing. 

Q.  So  that  the  train  is  still  activating  the  flasher 
up  at  North  Street,  but  the  wig-wag  stops? 

A.    Yes. 
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Q.  And  the  train  itself  going  on  the  siding  stops 
this  wig- wag  at  Howard,  is  that  correct? 

A.    After  it  gets  past  the  joints. 

Q.  After  it  gets  past  the  joints.  In  other  words, 
the  actual  operation  of  the  train  past  the  joints 
shuts  off  the  wig- wag  at  the  Howard  Street  point  ? 

A.     Yes.  [304] 

Q.  So  that — is  that  starting  and  stopping  in  the 
nature  of  throwing  a  switch  in  effect  when  it  starts 
to  open  the  switch,  and  when  it  stops  in  closing 
the  switch;  is  that  right"?  A.     That's  it. 

Q.  So  that  the  train,  in  a  sense,  just  does  the 
switching  operation  in  the  relay? 

A.     Same  as  you  work  for  a  light. 

Q.  On  the  relay  system  the  train  acts  as  press- 
ing the  button  to  turn  the  light  off  and  on? 

A.    Yes. 

Q.  Now,  would  the  freight  having  turned  the 
signal  off  as  it  got  past  here,  how  did  that  wig-wag, 
having  been  activated  as  in  fact  it  had  been  acti- 
vated at  the  time  of  the  accident,  by  the  oncoming 
passenger  train? 

A.  From  back  here,  from  hitting  that  track  cir- 
cuit it  automatically  starts  the  wig-wag  working. 

Q.  The  oncoming  train  from  the  north  would 
have  acted  to  press  the  button,  so  to  speak? 

A.     Yes. 

Q.  And  as  I  understand  it,  all  the  tests  you 
made,  you  yourself  never  placed  anything  across 
the  rails,  only  at  the  relays  ? 

A.    At  the  relays. 
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Q.  Whereas  the  train  itself  when  it  presses  the 
button,  so  to  speak,  it  presses  on  the  track [305] 

A.     Yes.  sir. 

The  Court:  VTe  will  take  a  recess  now  until 
2:00  o'clock.  Ladies  and  gentlemen,  bear  in  mind 
the  admonition  I  have  heretofore  given  you. 

(Whereupon    an    adjoui'mnent    was     taken 
until  2:00  p.m.  this  date.)  [305 A] 

December  27,  1949,  2:00  o'Clock 

JAJMES  R.  ROWE 
resumed  the  stand  on  behalf  of  the  defendant. 

Cross-Examination 
By  Mr.  Murman: 

Q.  Mr.  Rowe.  as  I  understand  Defendant's  Ex- 
hibit P.  this  is  youi'  o%vn  record  of  the  tests  that 
were  made,  is  that  correct?  A.     Yes,  sir. 

Q.  Each  one  of  these  tests  was  made  right  at 
the  relay?  A.    Yes. 

Q.  At  no  time  did  you  ever  go  north  of  the  track 
or  south  of  the  track  from  the  crossing  in  making 
the  tests? 

A.  AYe  do  if  the  shunt  is  in  the  switch  position. 
I  have  made  the  same  test.  We  do  that  quite  often 
on  the  road. 

Q.     That  is  right  at  the  vicinity  of  the  crossing? 

A.    Yes. 

Q.     But  apart  from  the  vicinity  of  the  crossing, 
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you  have  never  gone  south  of  the  track  or  north  of 

the  track  to  make  the  test? 

A.  Yes,  quite  often,  but  when  we  get  away  from 
there  we  can't  see  the  bell.  You  can  hear  the  bell 
but  you  can't  see  it. 

Q.  Each  one  of  the  tests  shown  in  this  record 
for  December,  1948,  is  a  shunt  test,  isn't  that  right*? 

A.    Yes. 

Q.  That  is,  they  were  tests  you  made  right  at 
the  relay  box,  [306]  isn't  that  right?  A.     Yes. 

Q.  The  last  test  you  made  before  the  accident 
is  shown  here  to  be  December  24,  1949,  at  8:45  or 
8:55?  A.     8:55. 

Q.  The  signal  2473  is  the  one  in  question  in  this 
case  ?  A.     71. 

Q.     The  time  for  the  2471  is  8:45? 

A.     Yes,  sir. 

Q.     So  you  tested  that  at  8 :45  ?  A.     Yes,  sir. 

Q.  That  was  on  Christmas  Eve  of  1948  in  the 
morning,  8 :45  ?  A.     Yes,  sir. 

Q.  Then  the  next  time  you  tested  that  same 
signal  was  not  until  9 :20  a.m.  of  December  27,  1948  ? 
That  would  be  three  days  later  ? 

A.  Two  days.  Saturday,  Sunday  and  Monday 
morning. 

Q.    But  you  tested  that  on  Saturday  morning? 

A.     No,  Friday. 

Q.     Did  Christmas  come  on  Saturday? 

A.     We  didn't  work  Saturday. 

Q.  Regardless  of  that,  it  was  tested  at  8:45  in 
the  morning,  the  morning  of  the  24th  ? 
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A.    Yes. 

Q.  Then  not  again  until  9:20  in  the  morning 
of  the  27th?  [307]  A.     Yes,  sir. 

Q.     That  is  the  fact?  A.     Yes,  sir. 

Q.  In  the  meantime,  for  that  period  that  no 
tests  were  being  made,  the  trains  Avere  operating 
on  their  regular  schedule,  weren't  they? 

A.     Yes,  sir. 

Q.  There  was  nothing  done  at  the  crossing  to 
change  the  crossing  ?    It  was  still  the  same  crossing  ? 

A.    Yes. 

Q.  You  weren't  present  when  the  collision  oc- 
curred, were  you?  A.     No,  sir. 

Q.  I  believe  before  lunch  you  told  us  at  no  time 
during  those  four  years  that  you  were  there  was 
the  signal  out  of  order? 

A.     Not  that  I  recall,  no,  sir. 

Mr.  Phelps:  The  record  will  show  my  objection 
to  this  line  of  questioning? 

The  Court:    Yes. 

Q.  (By  Mr.  Murman)  :  Don't  you  recall,  as  a 
matter  of  fact,  three  or  four  months  before  this  the 
signal  was  out  of  operation  an  entire  day? 

A.     No,  I  do  not. 

Q.  You  don't  know  that?  If  that  lack  of  opera- 
tion occurred,  and  occurred  on  any  day  excepting 
Smiday,  it  would  be  a  working  [308]  day,  wouldn't 
HI  A.    Yes,  sir. 

Q.  You  testified,  if  I  understood  you,  you  tested 
it  every  working  day?  A.     Yes,  sir. 

Q.     You  have  put  in  evidence  here,  or  your  coun- 
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sel  has,  these  records  to  show  that  from  the  27th 
through  to  the  31st  of  December,  1948,  you  made 
shunt  tests  every  day  with  the  same  results,  that 
ever3^thing  was  O.K.,  isn't  that  right? 

A.     Yes,  sir. 

Q.  Don't  you  know  two  days  after  the  accident 
the  signal  was  not  operating  until  a  locomotive 
southbound  approached  right  there  at  the  Howard 
Street  crossing? 

Mr.  Phelps:  Objected  to,  irrelevant,  immaterial, 
what  was  done  on  other  occasions. 

Mr.  Murman:  Well,  they  have  put  it  in  evi- 
dence here. 

The  Court:  That  is  asking  something  after  the 
accident  ? 

Mr.  Phelps :    After  the  accident. 

Mr.  Murman:  They  have  put  it  in  the  record  to 
show  it  was  in  good  operating  order.  This  goes  to 
the  evidence  which  they  have  submitted. 

Mr.  Phelps:  If  your  Honor  will  recall  my  offer 
in  this  regard — if  there  was  any  question  about  it, 
I  would  like  to  have  the  record  correctly  reflect 
it — it  was  submitted,  testimony,  from  the  13th  to 
and  including  the  date  of  the  accident,  [309]  the 
27th,  and  it  happens  that  the  remaining  inspections 
appear  on  the  same  day,  but  it  wasn't  offered  to 
show  any  inspection  after  that. 

Mr.  Murman:  I  misunderstood  the  offer,  then. 
I  thought  it  was  to  show  a  continuous  proper 
operation. 

The  Court:    I  consider  something  that  happened 
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three  or  four  days  later  entii'ely  irreleYant   and 

inimateiial. 

Ml'.  Miuinan:  Yes.  As  lone  as  that  is  clear,  I 
will  not  press  it.  I  have  no  fiuther  questions  of 
this  witness. 

Redii'ect  Examination 

By  ^Ir.  Phelps : 

Q.  Just  one:  'Mi\  Rowe,  when  a  traia  is  within 
the  block,  within  the  circuit,  in  what  fashion  does 
it  short  circuit  it?  How  does  it  do  that?  Where 
does  the  current  go? 

A.  The  cuiTent  goes  back  to  the  wheels,  to  the 
battery. 

Q.  The  current  is  shorted  up  through  the  wheels, 
through  the  axle,  and  d«jwn  again? 

A.     Yes.  sir. 

Q.     That  shorts  it?  A.     Shorts  it  out. 

Q.  2S  ow,  them  if  they  have  a  shoit  on  the  tracks, 
that  causes  the  relay  to  diop  and  starts  the  wig- 
wag in  operation?  A.     Yes. 

Q.  So  that  if  there  is  a  short  the  wig-wag  will 
operate  instead  of  the  otherway  around  ?  [310] 

A.  TThy.  anything,  a  bar  of  iron  or  a  tractor 
crossing  across  with  steel  cleats,  will  short  the 
track  out. 

Q.  When  you  make  this  test  with  a  shunt,  can 
you  tell  us  whether  or  not  the  effect  is  the  same  ? 

A.    Absolutely  the  same. 

Mr.  Phelps :    Xo  fuither  question. 
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Recross-Examination 
By  Mr.  Miirman: 

Q.  That  is,  it  is  the  same  as  far  as  you  know, 
but  at  the  time  of  shunting  that  box,  you  didn't 
necessarily  have  a  train  coming  down  the  track? 

A.     No. 

Q.  Don't  necessarily  have  another  train  on  the 
siding  ?  A.    No. 

Q.  Don't  necessarily  have  the  tracks  wet  from 
rain?  A.     That  has  no  effect  on  it. 

Q.  I  mean,  when  you  shunt  it  out,  when  you 
say  that  is  the  same  thing,  that  is  your  own  de- 
cision? A.     That  is  no  difference. 

Q.  Isn't  it  a  fact  electrical  current  passing 
through  the  rails  in  one  direction  and  back  again 
gets  resistance  one  way? 

A.  I  think  so,  but  it  is  maintained  so  we  don't 
lose  about  1-lOOth  of  a  volt  through  that  circuit. 

Q.  That  may  be,  but  there  is  a  di:fference  in  the 
current,  rmining  current  all  the  way  over  the  track 
and  back  again  as  between  shunting  that  relay  right 
at  the  signal?  There  is  a  [311]  difference  in  the 
shunting  of  the  signal? 

A.     Practically  no  difference. 

Q.    Well,  practically 

A.  There  is  no  necessity  shunting  it  way  up  the 
line.  You  get  the  same  effect  regardless  whether 
or  not  you  shunt  it  on  the  track  or  relay. 

Q.     If  the  signal  is  working  properly? 
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A.    Yes. 
Mr.  Murman:     That  is  all. 

Redirect  Examination 

By  Mr.  Phelps : 

Q.     If  it  is  working  properly,  you  get  the  same 
effect?  A.     That  is  right. 

Mr.  Murman:    So  far  as  you  are  concerned? 
A.     That  is  my  job,  to  tell  whether  they  do  work. 
Mr.  Phelps:    No  other  questions. 
Mr.  Murman:     No  further  questions. 
Mr.  Phelps :    You  may  be  excused : 

JESSE  A.  STAINBROOK 

called  on  behalf  of  the  defendant;  sworn. 

The  Clerk:     State  your  full  name,  please,  sir. 
A.    Jesse  A.  Stainbrook. 

Direct  Examination 
By  Mr.  Phelps: 

Q.    Where  do  you  live,  Mr.  Stainbrook?  [312] 


A 

Q 
A 

Q 

A 

Q 

A 


Dunsmuir,  California. 

How  long  have  you  lived  in  Dunsmuir? 

33  years. 

By  whom  are  you  employed? 

The  Southern  Pacific  Company. 

In  what  capacity? 

Locomotive  engineer. 

How  long  have  you  been  employed  by  the 
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Southern  Pacific  Company,  including  your  service 

as  a  fireman?  A.     Since  1916. 

Q.  When  were  you  promoted  from  fireman  to 
locomotive  engineer?  A.     In  1925. 

Q.  Prior  to  that  did  you  have  any  experience 
in  and  about  in  the  engine  service,  or  is  that  the 
extent  of  your  experience?  A.     That  is  it. 

Q.  That  is  it?  How  long,  then,  have  you  been 
running  a  locomotive  engine  ?    Some  period  of  time  ? 

Mr.  Murman:    43  years,  then. 

Mr.  Phelps:  Well,  I  had  in  mind  part  of  the 
time  of  fireman — I  will  just  ask  the  question: 

Q.  When  you  are  a  fireman,  are  you  breaking 
in  as  a  locomotive  engineer,  is  that  correct? 

A.    Yes,  sir. 

Q.  So  that  over  a  period  of  time  you  are  run- 
ning an  engine  [313]  when  you  are  actually  a  fire- 
man? A.     Yes. 

Q.  All  right,  then,  Mr.  Stainbrook,  where  has 
your  experience  in  the  engine  service  for  the  South- 
ern Pacific  Company  been,  on  what  division? 

A.     The  Shasta  Division. 

Q.     Is  that  the  division  where  Anderson  is? 

A.    Yes,  sir. 

Q.  Are  you  familiar,  then,  with  the  run  from 
Anderson  to  Gerber?  A.     Yes,  sir. 

Q.    And  from  Dunsmuir  to  Gerber? 

A.    Yes. 

Q.  Now,  then,  I  direct  your  attention,  Mr.  Stain- 
brook, to  December  27,  1948,  and  can  you  tell  us 
whether  you  were  an  engineer  on  any  particular 
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train  on  that  day?  A.    Yes,  sir,  on  train  13. 

Q.    T\^at  is  trainl3? 

A.     Passenger  train. 

Q.  Do  you  know  the  name  of  it?  Does  it  have 
a  nmnber,  name,  or  do  you  know,  or  do  you  know 
its  just  as  13? 

A.  For  our  part  of  it,  it  is  the  train  of  13,  the 
schedule. 

Q.     You  were  locomotive  engineer  on  that  train? 

A.    Yes,  sir. 

Q.     Where  did  you  go  on  duty?  [314] 

A.     At  Dunsmuir. 

Q.    AVhere  did  you  terminate  jour  duty  that  day  ? 

A.     Gerber. 

Q.  That  is  some  distance  south,  or  railroad  west 
of  Anderson,  is  that  correct?  A.     Yes,  sir. 

Q.  Mr.  Stainbrook,  when  I  ask  you  some  ques- 
tions about  this,  I  know  you  are  used  to  using  your 
own  terms  of  east  and  west.  Now,  will  you  try  to 
use  north  and  south,  because  that  is  the  term- 
inology w^e  are  using  in  this  trial  so  far  and  the 
terminology  the  jury  uses,  so  will  you  try  to  use 
north  in  the  direction  of  Redding  from  Anderson 
and  south  in  the  opposite  direction? 

A.     Yes,  sir. 

Q.  As  you  were  operating  your  engine  out  of 
Dunsmuir,  do  you  remember  how  many  cars  you 
had?  A.     15. 

Q.     15?    What  type  cars? 

A.     Passenger  cars. 
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Q.     And  what  was  the  number  of  the  locomotive  ? 

A.    4431. 

Q.  Now,  then,  on  that  day  as  you  were  coming 
out  of  Dunsmuir  and  went  on  duty,  did  you  make 
any  tests  of  the  brakes  of  your  train?  Were  there 
any  tests  made*?  A.     Yes. 

Q.     What  tests  were  those"?  [315] 

A.  Before  we  leave  the  station  we  are  required 
to  make  an  air  test  of  the  train.  After  that  test 
is  made,  and  if  the  brakes  are  working  properly, 
we  are  to  release  the  brakes,  and  if  they  release 
properly,  then  we  are  allowed  to  go  as  far  as  their 
working  is  concerned. 

Q.  Was  that  done  on  this  occasion  before  you 
left  Dunsmuir?  A.     Yes. 

Q.  Now,  then,  as  you  were  continuing  and  han- 
dling this  train  on  from  Dunsmuir  south  to  Red- 
ding and  up  to  the  point  of  the  accident  at  Ander- 
son, did  you  have  occasion  between  those  two  points 
to  apply  and  use  your  brakes  in  normal  course? 

A.    Yes,  sir. 

Q.  Can  you  tell  us  whether  or  not  your  brakes 
operated  properly  as  you  applied  them? 

A.     They  did. 

Q.  Can  you  tell  us  whether  or  not  your  brakes 
and  equipment  were  in  good  operating  condition  ? 

A.    Yes,  sir. 

Q.  As  you  left  Redding,  do  you  remember 
whether  you  were  late  or  on  time? 

A.     We  were  a  few  minutes  late. 

Q.     Approximately  how  many,  as  you  recall? 
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A.     Approximately  25  minutes  late. 

Q.    You  were  on  Daylight  Saving  Time? 

A.    Yes,  sir.  [316] 

Q.  And  so  that  the  difference  from  your  sched- 
uled time  to  your  Daylight  Saving  Time  was  what 
is  known  as  one  hour  runway,  is  that  right? 

A.    Yes. 

Q.  Directing  your  attention  back  to  the  time  that 
you  were  approaching  Anderson,  can  you  tell  us 
whether  or  not,  as  you  approached  the  town  of 
Anderson,  whether  or  not  you  sounded  your  whistles, 
any  whistles,  crossing  whistles'? 

A.     I  did  sound  the  whistles. 

Q.  All  right,  and  where  did  you  sound  those 
crossing  whistles'? 

A.  We  commenced  sounding  the  whistles  about 
a  quarter  of  a  mile  north  of  Anderson  and  then 
continued  all  the  way  through. 

Q.  By  north  of  Anderson,  north  of  the  North 
Street  crossing  at  Anderson'? 

A.     Xorth  of  the  Shell  crossing. 

Q.    What  is  the  Shell  crossing*? 

A.  It  is  where  a  Shell  station,  oil  station,  is 
just  across  the  track  from  the  highway. 

Q.  Is  that  a  crossing  north  of  the  crossing  shown 
on  this  map,  or  is  it  shown  on  this  map  ?  Will  you 
step  down  to  make  sure  you  understand  this  map"? 

(The  witness  went  to  the  blackboard.)  ■! 

Mr.  Phelps:  I  will  explain  this  to  you:  The 
map  shows  the  station,  and  then  there  is  a  crossing 
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here  at  Howard  Street,  the  one  where  the  accident 

happened.     Do  you  understand  [317]  that? 

A.    Yes. 

Q.  (By  Mr.  Phelps)  :  Then  there  is  a  little 
crossing  here  at  Ferry  Street,  and  then  there  is  a 
crossing  at  North  Street  with  a  store,  and  are 
there  any  more  crossings  north  of  that,  not  shown 
on  this  map? 

A.  The  Shell  crossing  would  be  considered  to 
the  north  of  that  as  shown  on  the  map. 

Q.  From  that  point  on,  did  you  or  did  you  not 
continue  to  make  crossing  signals? 

A.     I  did  continue  to. 

Q.  Now,  then,  can  you  give  us  your  approximate 
speed  as  you  were  going  through  the  town  of  Ander- 
son and  opposite  the  station  and  up  to  the  time 
when  you  applied  your  brakes? 

A.     It  was  about  70  miles  an  hour. 

Q.  Is  that  within  the  permitted  speed  set  for 
you?  A.    Yes. 

Mr.  Murman:  Objected  to  as  calling  for  a  con- 
clusion of  the  witness. 

The  Court :    Well,  is  that  set  b}^  law,  that  speed  ? 

Mr.  Phelps:  No,  that  is  a  limit.  There  is  no 
speed  limit  set  by  law. 

Mr.  Murman:    I  move  that  the  answer  go  out. 

,  Mr.  Phelps:     The  limit  I  was  seeking  to  elicit 

from  him  is  a  limit  set  by  the  company  itself.  [318] 

Mr.  Murman:     That  is  self-serving,  what  their 
own  speed  limit  is.  The  question  here  is  whether  or 
I  not  the  train  was  being  properly  operated. 
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Mr.  Phelps:  Very  well,  Mr.  Murman,  if  I  may 
have  a  stipulation  that  there  is  no  contention  of 
violation  of  any  company  rule  in  respect  to  speed 
I  will  withdraw  the  question. 

Mr.  Murman :  I  know  of  no  violation  of  company 
rule  of  speed. 

Mr.  Phelps:  Withdraw  the  question,  then,  with 
that  stipulation,  so  that  is  not  in  the  case. 

Q.  Now,  then,  Mr.  Stainbrook,  can  you  tell  us 
whether  or  not  the  bell  was  sounded? 

A.     The  engine  bell  was  ringing. 

Q.  That  is  what  I  am  talking  about,  the  engine 
bell.  A.    Yes,  sir. 

Q.  Is  that  done,  that  is,  the  ringing  operation, 
is  that  done  by  the  fireman  or  the  engineer  ? 

A.     The  fireman. 

Q.  And  the  whistle,  who  sounds  that,  you  or  the 
fireman?  A.     I  do.    The  engineer  does. 

Q.  In  the  operation  of  a  locomotive,  where  do 
you  sit,  the  engineer,  where  does  he  sit? 

A.     On  the  right  side  of  the  cab. 

Q.  On  the  right  side  of  the  cab  in  the  direction 
of  movement  ?  A.    Yes,  sir.  [319] 

Q.     And  the  fireman,  where  does  he  sit? 

A.     On  the  left  side. 

Q.  Can  you  tell  us  whether  or  not  his  view  from 
the  right  side  is  obstructed  by  the  boiler  of  the 
locomotive?  A.     His  is  not. 

Q.     That  is,  some  distance  down  the  track. 

A.  I  beg  your  pardon.  I  thought  you  meant 
across  the  cab. 
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Q.  Oh,  I  see  what  you  mean.  Yes,  I  see,  in  the 
cab  itself.  No,  I  am  directing  your  attention  to 
the  view  of  the  engineer  as  you  are  operating  your 
locomotive,  you  sit  on  the  engineer's  side,  on  the 
engineer's  seat  box,  you  look  out  of  the  window 
on  that  side  ?  A.     Yes,  sir. 

Q.  As  you  looked,  was  your  view  obstructed  for 
close  objects  by  anything  1 

A.  It  is  from  the  length  of  the  boiler  out  to  the 
front,  it  is. 

Q.  To  the  extent  that  your  view  is  obstructed 
by  the  boiler,  will  you  tell  us  whether  or  not  that 
view  is  seen  by  the  fireman  and,  in  turn,  you  rely 
upon  him?  A.     Yes,  sir. 

Q.  Now,  then,  getting  to  the  accident  itself,  did 
you  see  the  automobile  before  the  impact? 

A.    No. 

Q.  What  was  it,  then,  that  first  called  your  at- 
tention that  [320]  there  was  about  to  be  an  ac- 
cident ? 

A.     The  fireman  called  to  me  to  "hold  them." 

Q.     What  do  you  mean,  "hold  them'"? 

A.     That  means  an  emergency. 

Q.  And  in  railroad  language,  does  that  indicate 
:  anything  you  have  to  do  with  respect  to  the  brakes  ? 
i  A.  It  means  to  apply  the  brakes  in  emergency 
1  then. 

Q.  When  the  fireman  hollered  that,  what  did 
you  do? 

A.    I  applied  the  brakes  in  emergency. 

Q.    And  did  you  do  that  immediately? 
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A.     Yes,  sir. 

Q.  All  right,  and  after  applying  the  brakes  in 
emergency,  did  you  see  anything  in  respect  to  an 
automobile  or  any  debris'? 

A.     Do  you  mean  before  the  accident  or 

Q.  Before  the  impact.  What  was  the  next  thing 
you  saw? 

A.  The  next  thing  I  saw  after  that  was  a  large 
flash  of  light  and  heard  an  impact. 

Q.  All  right.  Now,  then,  how  far,  if  you  know, 
did  the  head  end  of  your  train  travel  beyond  the 
Howard  Street  crossing,  approximately? 

A.    Approximately  a  half  mile. 

Q.  During  that  time,  may  I  ask  you,  were  your 
brakes  set  in  emergency? 

A.    I  beg  your  pardon? 

Q.  During  that  time  and  as  a  continuation,  were 
the  brakes  of  [321]  your  train  set  in  emergency? 

A.    Yes,  sir. 

Q.  And  from  your  experience  as  an  engineer, 
from  your — ^you  have  given  us  the  speed  you  were 
going,  the  equipment  you  were  handling.  Can  you 
state  whether  or  not  that  stop  was  a  good  emer- 
gency stop  under  the  circumstances? 

A.    It  was. 

Q.  Now,  then,  did  you  go  back  to  the  scene  of 
the  accident,  or  were  you  required  to  remain  with 
your  train? 

A.     I  stayed  with  the  engine  at  the  engine.  [322] 

Q.  At  the  engine.  Directing  your  attention  once 
again  to  the  time  preceding  the  accident,  can  you 
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tell  us  whether  or  not  the  headlight  of  your  loco- 
motive was  burning'?  A.     It  was  burning. 

Q.  And  can  you  tell  us  whether  or  not  that 
train  is  equipped  with  one  or  two  headlights? 

A.     Two  headlights. 

Q.  Can  you  tell  us  one  or  both  headlight  were 
working?  A.     Both  were. 

Q.  Now,  how  far  in  your  experience  will  the 
headlights  of  that  locomotive  burn  as  they  were 
at  the  time,  show  up  an  obstruction,  say,  of  a  man 
on  the  tracks,  how  far  down  the  tracks  will  the 
beam  show  up  such  an  object? 

A.  Well,  approximately — I  would  say  from  800 
to  1000  feet. 

Q.  Can  you  tell  us  whether  or  not  your  head- 
lights on  this  morning  were  in  good  working  order 
or  not?  A.     They  were. 

Q.     They  were  in  good  working  order? 

A.     Yes,  sir. 

Q.     Both  of  them?  A.     Yes,  sir. 

Q.  Now,  did  you  see  as  you  were  approaching 
Anderson,  did  you  see  any  train  on  any  siding  or 
passing  track? 

A.     Yes,  there  was  a  northbound  freight  train 
'  on  the  side  track. 

Q.    And  which  track  would  that  be?  [323] 

A.     That  would  be  the  track  closest  to  the  high- 
'  way. 

Q.     On  your  side?  A.     Yes,  sir. 

Q.    Now,  in  addition  to  the  signals  that  you  have 
:  already  told  us  about  for  the  crossings,   did  you 
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sound  any  signal  with  your — any  signal  with  re- 
spect to  the  train  on  the  siding,  any  warning  signal 
in  respect  to  it  *? 

A.  Yes,  I  blew  the  crossing  whistle  approaching 
that  train  to  warn  them  that  we  were  coming. 

Q.  Now,  as  you  were  approaching  Anderson  and 
still  out  in  the  comitry,  not  yet  up  to  the  train  in 
on  the  siding,  can  you  tell  us  whether  or  not  the 
second  light  on  the  locomotive  w^as  oscillating? 

A.     It  was. 

Q.  And  do  you  know  to  your  knowledge  w^hether 
that  condition  of  oscillating  was  changed  or  not 
as  the  train  approached  the  train  on  the  siding? 

A.     It  was  changed,  yes. 

Q.     And  in  what  respect? 

A.  That  instead  of  oscillating  it  shone  directly 
down  the  tracks. 

Q.    And  why  was  that  done? 

A.  For  the  purpose  of  the  men  on  the  freight 
train  to  identify  our  train  more  easily. 

Q.    Light  wouldn't  shine  in  their  eyes?  [324] 

A.     Yes,  sir. 

Q.  Is  that  a  requirement  that  men  of  the  other 
train  observe  your  train  and  identify  it? 

A.    Yes. 

Q.  Now,  do  you  know  whether  that  headlight 
condition  of  being  straight  ahead  in  a  fixed  position 
w^as  changed  to  oscillating  position  at  any  time  be- 
fore the  accident?  A.     It  was. 

Q.    About  where? 

A.    About  the  caboose  of  the  freight  train. 


I 


Southern  Pacific  Company  309 

(Testimony  of  Jesse  A.  Stainbrook.) 

Q.  Can  you  fix  for  us  the  best  you  can  approxi- 
mately where  that  caboose  was? 

A.  The  caboose  was  just  over,  as  I  remember, 
the  crossing  north  of  the  station. 

Q.  And  on  the  map  that  would  be  the  Ferry 
Street  crossing  that  I  am  now  talking  about? 

A.     Yes,  sir. 

Q.  And  by  "over"  you  mean  just  south  or  just 
north?  A.     Just  south  of  it. 

Q.  So  that  it  had  the  Ferry  Street  crossing 
blocked  as  well  as  the  North  Street?  A.     Yes. 

Q.  Now,  who  operates  the  headlights,  turns  it 
on  and  turns  on  the  oscillating  or  non-oscillating? 

A.     The  fireman.  [325] 

Q.  What  was  the  condition  with  respect  to  day- 
light or  darkness,  as  you  remember? 

A.  It  was  just  before  the  break  of  day,  enough 
that  it  was  still  dark. 

Q.     I  beg  your  pardon,  I  am  sorry,  I  didn't  hear. 

The  Court:  Just  before  the  break  of  dawn, 
enough  so  that  it  was  still  dark. 

Q.  (By  Mr.  Murman)  :  So  that  your  headlights 
would  pick  up  objects,  is  that  correct? 

A.    Yes,  sir. 

Q.  And  so  far  as  the  state  of  the  weather,  at- 
p  Biosphere  conditions,  can  you  tell  us  whether  or 
^  not  it  was  clear  or  stormy? 

A.     It  wasn't  stormy,  it  was  cloudy. 

Q.     And  was  there  any  mist? 

A.    Yes,  it  was  misty. 

Q.     Can  you  tell  us  whether  or  not  the  mist  was 
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such  as  to  interfere  with  your  vision  or  whether 
you  could  see,  nevertheless  see  objects  through  the 
beam  of  your  headlight  ahead  in  the  normal  course  ? 

A.    We  could. 

Q.     It  didn't  interfere  with  thaf?  A.     No. 

Q.  Now,  then,  will  you  explain  to  the  jury  how 
you,  as  an  engineer,  look  out  and  whether  there  is 
any — describe  the  operation  of  any  windbreak  or 
shield  so  far  as  your  vision  [326]  is  concerned? 

A.  On  the  front  of  the  cab  at  the  side  immedi- 
ately in  front  of  where  the  window  was,  the  side 
windows,  there  is  what  we  call  a  storm  window,  a 
window  perhaps  that  wide  and  the  length  of  the 
window  in  height  (indicating)  and  that  is  also  for 
our  protection  from  wind,  rain  or  sand,  whatever 
it  might  be,  and  that  is  the  protection  we  have  to 
look  out  from  the  side  of  the  cab  ahead. 

Q.  So  that  the  air  that  passes  between  is  de- 
flected out  and  you  can  look  ahead  without  the  aid 
of  a  windshield  wiper  ?  A.    Yes. 

Q.     That  is  true  of  rain,  too?  A.     Yes. 

Q.  Now,  then,  so  far  as  you  are  concerned,  did 
you  have  any  opportunity  to  observe  whether  or 
not  the  wig-wag  at  the  Howard  Street  crossing  was 
operating  or  not? 

Mr.  Murman:  I  object  to  that  as  leading  and 
suggestive,  if  the  court  please. 

Mr.  Phelps :    How  is  that  leading  ? 

Mr.  Murman:    This  is  counsel's  own  witness. 

The  Court:  I  don't  think  that  is  leading.  Go 
ahead  and  answer. 
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A.     I  didn't  see  the  wig-wag  working. 

Q.  Tell  us  whether  or  not  your  attention  was 
on  other  things  or  whether  you  were  looking 

Mr.  Murman:  That  is  immaterial,  if  the  court 
please. 

The  Court :    Overruled.    Answer  the  question. 

A.  Yes,  sir,  I  was  busy  with  trying  to  stop  the 
train. 

Mr.  Phelps :    That  is  all.    You  may  cross-examine. 

Cross-Examination 

By  Mr.  Murman: 

Q.     You,  having  had  a  total  of,  that  is  up  to  the 
time  of  the  accident,  as  I  understand  it,  of  some 
i  32  years'  experience  in  the  Shasta  Division;  is  that 
•  correct  %  A.     Yes,  sir. 

Q.     And  part  of  that  was  as  a  fireman  in  the  cab 
of  an  engine  and  the  bigger  part  was  an  engineer 
in  the  cab  of  an  engine ;  is  that  correct  % 
,      A.    Yes. 

I  Q.  Now,  will  you  tell  us  on  the  average  about 
I  how  many  trips  you  would  make  over  the  Shasta 
1  Division  from  Gerber  to  Dunsmuir  and  back  in  a 
>  week,  for  example,  prior  to  December,  1948? 
I  A.  I  couldn't  tell  you  definitely,  no.  It  would 
3  depend  upon  what  kind  of  a  run  I  had,  whether  or 
not  an  extra  run  or  a  regular  run. 

Q.  Well,  would  it  be  fair  to  say  on  the  average 
of  at  least  once  a  week  you  made  one  trip  to  the 
north  to  Dunsmuir  and  another  trip  back  to  Gerber  % 
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A.  I  don't  believe  it  would  be  that,  I  should  say 
that  because  it  might  be  longer  than  that  that  I 
wouldn't  make  the  trip  to  Gerber.  [328] 

Q.     From  Dunsmuir,  you  mean?  A.     Yes. 

Q.     Stop  short  of  Gerber  somewhere? 

A.    No,  would  run  north  of  Dunsmuir. 

Q.  Run  on  the  northern  part  of  the  division 
then?  A.    Yes. 

Q.  I  see.  The  Shasta  Division  then  has  two 
divisions,  northern  and  southern  division,  from 
Dunsmuir A.     It  is  different  districts. 

Q.  Districts.  I  used  the  wrong  word.  The 
northern  district  and  the  southern  district  is  the 
same  division,  is  that  correct? 

A.  They  have  it  from  Dunsmuir  to  Klamath 
Falls,  Dunsmuir  to  Ashland,  Klamath  Falls  to  Al- 
turas  and  Dunsmuir  to  Gerber. 

Q.  Then  we  have  four  districts  in  a  division, 
is  that  correct?  A.     Yes,  sir. 

Q.  I  see.  All  right.  Now,  prior  to  the  accident 
had  you  been  working  in  the  district  from  Dunsmuir 
to  Gerber?  A.     Yes,  sir. 

Q.     About  how  long? 

A.     I  think  since  June  regularly. 

Q.    Regularly  since  June?  A.    Yes,  sir. 

Q.  And  prior  to  June  of  1948  you  hadn't  been 
in  the   district  but  on   other   occasions [329] 

A.  I  had  been  on  a  regular  job  to  Klamath 
Falls. 

Q.  Had  that  been  true  for  the  full  scope  of  your 
experience?  [329-A]  A.      No,  no. 
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Q.     In  other  words,  you  shifted  around  ■? 

A.     Yes,  sir. 

Q.  Since  June  of  1948  until  the  time  of  the 
collision  at  least  you  were  in  the  district  from  Duns- 
muir  to  Gerber'?  A.     Yes,  sir. 

Q.  At  that  time,  would  it  be  fair  to  say  that  you 
traversed  the  distance  on  a  round  trip  from  Duns- 
muir  to  Gerber  and  back  on  an  average  at  least  of 
once  a  week?  A.     We  went  more  than  that. 

Q.     More  than  that? 

A.     Yes.    Every  other  day. 

Q.  Every  other  day  you  would  make  a  round 
trip,  every  other  day  ?  A.    Yes,  sir. 

Q.  As  a  matter  of  fact,  isn't  it  true  that  on  the 
day  prior  to  the  accident  you  had  taken  No.  14 
north  to  Dunsmuir,  hadn't  you? 

A.     No,  I  think  not. 

Q.  Well,  the  defendant  has  furnished  me  with 
some  exhibits  here  which  I  have  a  photostatic  copy 
of,  an  original  apparently,  and  it  shows  that  you 
were  the  engineer  on  No.  14,  which  apparently  went 
from  Gerber  north  to  Dunsmuir ;  that  is  the  comple- 
ment, is  it  not,  of  13?  A.     Yes,  sir.  [330] 

Q.  And  the  same  train  as  No.  14  to  the  north,  or 
to  the  east,  as  you  people  use  the  expression,  and 
No.  13  is  from  the  north  to  the  south,  or  to  the  west  ? 

A.    Yes. 

Q.  I  have  here  a  photostatic  copy  of  the  dis- 
patcher's record  of  movement  of  trains,  Mr.  Stain- 
brook,  showing  apparently  that  you  left  Gerber — 
this  is  your  name,  isn't  it,  Stainbrook? 
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A.    Yes. 

Q.  You  left  Gerber  at  9:00,  somewhere  around 
9:00 — I  can't  read  the  writing,  and  then  took  that 
train  north  to  Dunsmuir,  arrived  at  12:37  a.m. 
Does  that  refresh  your  recollection  that  you  had 
taken  that  particular  train  on  the  preceding  eve- 
ning, or  is  that  what  the  document  shows? 

Mr.  Phelps:  Now,  I  will  object  as  to  what  the 
document  shows.  I  have  no  objection  to  cross- 
examination  using  that  to  refresh  his  recollection, 
but  my  understanding  of  that  would  be,  if  I  read 
that  correctly,  it  would  be  9:35  the  same  day  that 
he  went  back  that  night. 

Mr.  Murman:  That  may  be;  it  doesn't  show  a 
day;  maybe  the  witness  can  tell  us. 

Mr.  Phelps:    I  don't  know. 

The  Witness:     Can  I  explain  to  him? 

The  Court:    Yes. 

The  Witness:  We  would  go  to  Gerber  from 
Dunsmuir  on  any  date  and  would  leave  Gerber  at 
9 :50  the  same  day,  that  is,  [331]  providing  the  train 
was  on  time,  and  arrive  at  Dunsmuir  the  next  morn- 
ing, 12:35,  we  were  due  there. 

Q.  (By  Mr.  Murman)  :  Make  the  round  trip  in 
one  day? 

A.  Yes,  sir,  but  arrived  at  Dunsmuir  the  morn- 
ing of  the  next  day. 

Q.  Yes,  I  see.  And  then  you  skip  a  day  and 
make  a  trip  on  the  next  day?  A.    Yes,  sir. 

Q.  That  clears  that  up.  Now,  in  those  runs  that 
you  made,  Mr.  Stainbrook,  you  went  to,  necessarily 
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went  through  the  town  of  Anderson,  didn't  you"? 

A.    Yes,  sir. 

Q.  Go  through  one  way  going  south  and  then 
go  through  going  north?  A.     Yes. 

Q.  You  were  familiar  with  the  crossing  in  An- 
derson, were  you  not?  A.     Yes. 

Q.  You  knew  the  North  Street  crossing  at  the 
north  portion  of  the  town,  the  Ferry  Street,  How- 
ard Street,  and  I  believe  there  was  a  fourth  street, 
South  Street;  it  doesn't  show  on  the  map,  isn't  that 
correct  ?  A.     Yes. 

Q.  And  did  you  know  about  the  various  signals 
that  appeared  at  these  crossings  for  traffic  that 
w^ould  cross  the  tracks  at  [332]  those  points,  did 
you  know  about  those  signals'?  A.     If 

Mr.  Phelps:  If  I  may,  I  should  like  to  make 
an  objection  as  to  any  crossings  other  than  the  one 

the  accident 

M     The  Court:    It  will  be  limited  to  that. 

Q.  (By  Mr.  Murman)  :  Were  you  familiar  with 
the  signal  at  the  Howard  Street  crossing? 

A.    Yes. 

Q.  You  had  seen  it  on  several  occasions,  had 
you?  A.    Yes. 

Q.  We  have  here  Defendant's  Exhibit  0,  which 
shows  a  picture  of  it.  Is  that  the  crossing  signal? 
So  far  as  you  can  remember?  A.     Yes. 

Q.  Do  you  know  how  long  that  crossing  signal 
had  been  there  ?  A.     No. 

Q.  Have  you  any  recollection  or  way  of  telling 
us  about  how  long  it  had  been  there,  according  to 
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your  own  knowledge?  A.     No,  I  haven't. 

Q.  Would  you  say  it  had  been  there  six  or  seven 
years  or  ten  years  or  less  time,  or  how  long? 

Mr.  Phelps:  I  will  object  as  incompetent,  ir- 
relevant and  immaterial — it  has  been  some  time 
before. 

The  Court:  I  will  let  the  witness  answer,  if  he 
knows. 

A.  It  has  been  there  a  long  time,  but  stating  the 
time,  I  [333]  wouldn't  know. 

Q.     You  can't  tell  us  now  in  years  how  long? 

A.     No,  sir. 

Q.  Is  that  correct?  Now,  on  the  day  in  ques- 
tion, as  I  understand  it,  you  left  Dunsmuir  at  a 
very  early  time  in  the  morning,  is  that  correct? 

A.    Yes,  sir. 

Q.  I  think  you  were  called  about  5:00  o'clock, 
weren't  you?  A.     5:10  on  duty. 

Q.  You  were  called  on  duty  and  then  you  took 
over  the  train  at  about  5:25  or  somewhere  before 
6:00,  isn't  that  correct? 

A.     When  we  left,  yes.  [334] 

Q.  Now,  at  the  times  that  you  took  the  train 
over  to  Dunsmuir  did  you  receive  any  train  orders 
as  to  w^hat  the  conditions  were  dowTi  the  track? 

Mr.  Phelps:  I  object  to  that  as  calling  for  hear- 
say. 

Mr.  Murman:  It  can  be  answered  yes  or  no,  if 
the  court  please. 

The  Court:     Yes,  you  can  answer  it  yes  or  no. 

A.    We  received  only  a  clearance  card. 


Southern  Pacific  Company  317 

(Testimony  of  Jesse  A.  Stainbrook.) 

Q.     (By  Mr.  Murmau)  :    That  was  at  Dunsmuir? 

A.     Correct. 

Q.  Aiid  that  clearance  card  had  to  do  with  the 
right  of  way  you  would  expect  to  traverse  south  to 
Gerber?  A.     No. 

Q.    How  far  south'?  A.     To  Redding. 

Q.  To  Redding.  Did  you  make  a  stop  at  Red- 
ding ?  A.     Yes. 

Q.  And  at  Redding  did  you  receive  any  train 
orders'?  A.     Yes. 

Mr.  Phelps:    Same  objection. 

Q.  (By  Mr.  Murman)  :  Did  those  train  orders 
refer  to  the  freight  that  was  to  be  on  the  siding  at 
Anderson  *? 

Mr.  Phelps:    Same  objection,  calling  for  hearsay. 

The  Court :    He  said  no. 

Q.  (By  Mr.  Murman)  :  Did  you  know  when  you 
left  Redding  that  [335]  there  would  be  a  freight 
on  the  siding  here  at  Anderson?  A.     No. 

Mr.  Phelps:  Same  objection,  it  is  incompetent, 
irrelevant  and  immaterial,  nothing  to  do  with  the 
accident. 

Q.  (By  Mr.  Murman)  :  When  did  you  first  be- 
come aware  of  the  freight  being  on  the  siding  at 
Anderson '? 

Mr.  Phelps:    Same  objection. 

The  Court:    Proceed. 

A.  When  we  were  close  enough  that  I  could 
see  the  lights  from  his  indicators. 

Q.  And  what  lights  are  those  that  you  are  re- 
ferring to '? 
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A.  Those  are  the  lights  that  are  in  his  number 
boxes  showing  the  number  of  his  train. 

Q.  That  is  up  on  the  front  part  of  the  engine, 
up  above  the  boiler,  is  it? 

A.  Up  on  the  top,  near  the  top  of  the  boiler  in 
front. 

Q.  And  those  number  boxes  are  in  what  shape, 
sort  of  a  rectangle  shape,  are  they? 

A.  Yes,  about  that  long  (indicating)  but  will 
hold  indicator  numbers,  4  by  something,  I  believe 
they  are,  and  the  height  like  that  (indicating)  that 
is  on  either  side. 

Mr.  Murman:  May  the  record  show  the  witness 
indicated  an  area  of  about  two  feet  by  ten  inches? 

Q.  Would  that  be  a  fair  area,  Mr.  Stainbrook, 
of  those  number  boxes?  [336] 

A.     I  don't  know  the  size  of  them. 

Q.  Well,  approximately.  You  have  been  a  rail- 
road engineer  now  for  many,  many  years,  seen  those 
number  boxes  on  the  front  of  locomotives? 

A.     Oh,  yes. 

Q.  What  would  be  your  estimate  as  to  the  size, 
approximately  ? 

A.     Approximately  eight  inches  by  tw^enty. 

Q.  Thank  you.  And  one  on  each  side,  is  there 
not  ?  A.    Yes. 

Q.     Illuminated,  are  they?  A.     Yes,  sir. 

Q.  Now,  these  particular  nimiber  boxes  you  have 
called  them,  were  they  illuminated  with  numbers 
on  them  or  were  they  just  open  spaces  of  light  ? 
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A.     They  had  numbers. 

Q.  Numbers  on  them.  And  you  say  those  were 
the  first  things  that  you  saw,  is  that  correct? 

A.     Yes. 

Q.  How  about  the  headlight  on  the  freight,  was 
it  out?  A.     It  wasn't  burning. 

Q.  Not  burning.  About  how  far  were  you  from 
the   freight  when  you   saw   those  number   boxes? 

A.  I  don't  know  how  far  we  were  from  him,  we 
were  not  very  far. 

Q.    Well,  the  train  light,  15  cars  away?  [337] 

A.     Yes,  that's  right. 

Q.     That  would  be  a  fair  distance,  would  it? 

A.     Yes. 

Q.  You're  sitting  in  the  cab  then  on  the  right 
side  looking  out  and  saw  these  number  boxes  on  the 
freight  engine  that  was  headed  in  your  direction,  is 
that  correct?  A.     Yes. 

Q.    About  how  long  is  a  car  on  a  passenger  train  ? 

A.     They  vary  in  length,  50-70  feet. 

Q.  Now,  did  you  have  any  idea  by  looking  at 
that  nimiber  box  and  the  numbers  on  it  as  to  the 
length  of  that  freight  train?  A.     No. 

Q.     The  track  there  is  safe,  isn't  it? 

A.     Yes,  sir. 

Q.  And  when  you  saw  the  number  boxes  on  the 
freight,  was  your  headlight  and  operating  Mars 
light,  was  it  illuminating  the  right  of  way  down 
past  the  freight  engine?  A.     Yes. 

Q.  Isn't  it  a  fact,  'Mr.  Stainbrook,  that  those 
lights  that  shone  down  there  a  thousand  feet,  as 
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I  understand  it,   800  to  a  thousand  feet,   it  illu- 
minated the  train  before  you  saw  the  number  boxes  ? 

A.  I  didn't  see  it  with  the  light  until  I  saw  the 
number  plates. 

Q.  Well,  you  yourself  didn't  see  the  train  until 
you  saw  the  number  plates,  isn't  that  correct?  [338] 

A.     Yes. 

Q.  But  you  did  tell  us,  did  you  not,  that  with 
your  headlights  on  full  and  your  Mars  light  oscil- 
lating that  it  would  show  down  the  track  some  1000 
to  800  feet,  is  that  correct?  A.    Yes. 

Q.  And  you  were  less  than  that  distance  from 
the  head  end  of  the  freight,  were  you  not,  when 
you  saw  the  number  boxes'?     Or  were  you? 

A.  Well,  I  don't  know  the  exact  distance  of  that. 
If  we  were,  if  we  were  a  shorter  distance  than 
that 

Q.  All  right.  Now,  as  you  came  up  to  the  freight 
your  headlights  would  illuminate  the  cars  on  down 
the  right  of  way,  that  would  be  on  the  lefthand  side 
of  the  freight  train,  would  they  not  ?  A.    Yes. 

Q.  And  couldn't  you  see  the  length  of  cars  ex- 
tending on  down  the  track  from  a  long  distance  from 
the  engine  from  the  freight  engine,  that  was  on 
your  side,  wasn't  it?  A.     Yes. 

Q.     Couldn't  you  see  those  cars? 

A.     Oh,  yes,  I  could  see  those  cars  there. 

Q.  And  couldn't  you  see  that  they  extended  into 
Anderson  and  across  these  crossings  down  to  some 
point  south  of  the  Ferry  Street  crossing? 
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A.  After  we  were  a  ways  past  I  did  and  I  could 
tell,  yes.  [339] 

Q.  By  the  way,  when  you  stopped  your  Mars 
light  from  oscillating,  did  you  dim  the  lights  too? 

A.    No. 

Q.     You  kept  them  on  full?  A.     Yes. 

Q.  You  were  on  full  beam  then  from  the  time 
that  you  first,  or  beyond  the  time  and  continuing 
past  the  time  that  you  saw  the  freight  engine  and 
freight  train  down  the  track?  A.     Yes. 

Q.  But  the  difference  was  that  you  stopped  the 
oscillation  of  the  Mars  light?  A.     Yes. 

Q.  Now,  about  how  far  were  you  from  the  North 
Street  crossing,  to  begin  with,  when  you  saw  that 
the  freight  train  was  blocking  the  North  Street 
crossing  ? 

A.  Well,  I  wouldn't  know  exactly,  but  we  were 
some  little  ways  north  of  that  when  I  could  tell 
that  he  was  blocking  the  crossing. 

Q.  Were  you  as  far  north  as  the  beam  of  your 
headlight  shone  out  in  front  of  you ;  in  other  words, 
a  thousand  feet?  A.     I  don't  know  that. 

Q.  No,  but  I  am  asking  if  that  is  approximately 
about  the  distance? 

A.  When  I  noticed  that  the  caboose  was  beyond 
the  crossing  I  could  plainly  see  it  there.  [340] 

Q.    Well, 

A.     The  distance,  I  don't  know. 

Q.  That  was  past  the  Ferry  Street  crossing, 
wasn't  it?  A.     Yes,  sir. 

Q.     So  that  the  caboose,  which  was  at  the  tail  end 
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of  the  freight  train,  that  blocked  beyond  the  North 

Street  and  Ferry  Street  crossings?  A.     Yes. 

Q.  Now,  when  were  you  aware  of  the  freight 
train  blocking  the  North  Street  crossing,  where 
were  you  on  the  track  coming  into  Anderson? 

A.  I  don't  know  that,  I  don't  know  just  where 
we  were,  but  we  were  north  of  that,  up  there  some- 
where. 

Q.  When  you  first  saw  that  the  freight  train 
was  across  the  North  Street  crossing,  where  were 
your  headlights  showing  up  objects,  beyond  North 
Street  or  just  picking  up  the  North  Street  crossing? 

A.     No,  we  could  see  beyond  there. 

Q.  You  could  see  beyond  there.  When  you  saw 
that  the  freight  train  was  across  the  North  Street 
crossing,  is  that  correct?  A.     Yes. 

Q.  How  far  beyond  could  you  see  with  your 
headlight,  could  you  see  as  far  as  the  caboose? 

A.  I  don't  know  that,  I  don't  know  just  where 
we  were  in  regard  to  our  place  on  the  track  at  the 
time  I  could  see  the  [341]  caboose. 

Q.  No,  that  wasn't  my  question.  My  question 
was  at  the  time  that  you  saw  that  the  North  Street 
crossing  was  blocked  by  the  freight,  I  understood 
you  to  say  the  beam  of  your  headlight  was  beyond 
that  point.  Now,  my  question  was,  how  far  beyond 
the  point  was  the  beam  of  your  headlight ;  in  other 
words,  did  the  headlight  illuminate  the  caboose  at 
the  time  you  first  noticed  the  freight  across  the 
North  Street  crossing? 
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A.  Well,  I  don't  remember  that;  I  don't  know 
that,  where  we  were  then. 

Q.  You  mean  at  the  time  that  you  were  aware 
of  the  freight  train  being  on  this  siding  and  being 
across  the  North  Street  crossing,  you  don't  recall 
where  you  were  in  the  southbound  passenger  that 
was  going  toward  the  Howard  Street  crossing,  is 
that  correct?  You  don't  know  where  you  were  at  all. 

A.  I  don't  know  where  we  were  in  regard  to  see- 
ing where  the  caboose  was  at  that  time. 

Q.  You  don't  understand  my  question.  My  ques- 
tion is,  when  you  saw  the  freight  at  the  North  Street 
crossing  could  you,  at  the  same  time,  see  the  freight, 
the  caboose  beyond  the  Ferry  Street  crossing? 
That  is  the  question. 

A.  Well,  that  I  can't  remember  about  that  be- 
cause  

Q.  You,  at  any  time,  remember  seeing  beyond 
the  North  Street  crossing  and  Ferry  Street  being 
blocked  by  the  same  train?  A.     Yes.  [342] 

Q.  All  right.  Now,  where  were  you  when  you 
saw  that ;  were  you  beyond  North  Street,  that  would 
be  north  of  North  Street? 

A.     I  don't  know  that. 

Q.     You  don't  know  that?  A.     No,  sir. 

Q.     What  is  your  best  recollection? 

A.  I  have  no  recollection  of  that  as  to  our  posi- 
tion of  those  crossings. 

Q.  Let  me  ask  you  this  question:  When  you 
were  aware  of  these  two  crossings  being  blocked, 
were  you  still  north  of  the  North  Street  crossing? 
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A.     I  don't  know  that. 

Q.     You  don't  know  that?  A.    No,  sir. 

Q.  And  you  have  no  recollection  on  it,  is  that 
correct  ? 

A.  Not  in  regards  to  that  North  Street  crossing 
and  the  caboose. 

Q.  Did  you  have  something  in  the  cab  that  was 
attracting  your  attention?  A.     No. 

Q.  You  were  sitting  there  on  your  engineer's 
box  on  the  right  side  where  you  can  see  down  the 
right  side  of  the  track ;  were  you  sitting  there  look- 
ing out  of  the  window?  A.     Yes. 

Q.  You  said  earlier  it  was  misty.  How  could 
you  tell  it  was  [343]  misty? 

A.  Well,  just  by  the  weather  condition,  of  the 
mist  that  was  blowing  in  the  air. 

Q.  You  could  see  the  mist  in  the  air,  is  that 
correct  ? 

A.  No,  not  exactly  that,  but  you  could  feel  it  as 
it  was  out  past  our  storm  window. 

Q.  Didn't  see  it  in  the  air,  didn't  see  a  fog-like 
atmospheric  condition,  a  misty  condition  in  the  air, 
the  atmosphere  wasn't  clear? 

A.    But  it  wasn't  foggy. 

Q.  What  was  impairing  its  clearness?  If  it 
wasn't  mist,  was  it  something  else? 

A.     Well,  it  was  cloudy  and  misty. 

Q.     Low  clouds?  A.    No. 

Q.     Overcast,  is  that  correct? 

A.     Overcast,  yes. 
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Q.  Was  the  mist  sufficient  to  accumulate  mois- 
ture on  your  storm  window  or  any  of  the  windows 
of  your  cab? 

A.  Not  enough  that  it  bothered  us  at  all,  or 
impaired  our  vision. 

Q.  And  still  you  say  sitting  there  on  the  right 
side  of  the  cab  you  can't  tell  me  if  you  were  north 
of  the  North  Street  crossing  when  you  noticed  both 
of  these  crossings  blocked,  is  that  correct?  [344] 

A.    No. 

Q.  Now,  did  you  slacken  your  speed  at  any 
time? 

A.  The  speed  may  have  slackened  a  little  before 
we  were  to  that  next  crossing. 

Q.  Now,  which  is  the  next  crossing,  the  Howard 
Street  crossing?  A.     Yes,  sir. 

Q.  And  would  that  be  due  to  the  brake  applica- 
tions ?  A.     No. 

Q.    What  would  it  be  due  to? 

A.  It  would  be  due  to  the  fact  that  there  is  a 
slight  upgrade  there. 

Q.    A  slight  upgrade  at  Anderson? 

A.     Yes. 

Q.  It  is  generally  a  downgrade  from  Dunsmuir 
to  Anderson,  is  it  not? 

A.     From  Anderson 

Q.  Let  us  take  it  from  Redding  to  Anderson; 
generally  it  is  downgrade,  isn't  it? 

A.     Not  particularly,  no. 

Q.  You  mean  you  go  up  and  down,  rise  and  then 
fall? 
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A.  I  don't  mean  that  exactly.  Coming  into 
Anderson  from  the  north  it  is  slightly  downhill. 

Q.     Yes. 

A.  And  going  through  Anderson  toward  the 
south  and  there  it  [345]  is  slightly  uphill. 

Q.  Well,  had  you  taken  the  power  off  the  drivers 
then  as  you  approached  Anderson;  is  that  what  you 
were  doing? 

A.     Not  exactly  that,  but  working  a  light  throttle. 

Q.     Working  a  light  throttle?  A.     Yes. 

Q.     Some  acceleration  but  not  a  full  throttle? 

A.     That's  right. 

Q.  And  was  that  light  throttle  being  used  be- 
cause of  the  slight  upgrade  in  Anderson? 

A.  No,  that — it  was  used  to  maintain  the  speed 
we  were  making. 

Q.  All  right,  you  didn't  slacken  your  speed,  is 
that   correct;  you  would  maintaining  it? 

A.    Yes. 

Q.  That  speed  was  70  miles  an  hour,  as  I  under- 
stand it;  is  that  correct?  A.     Yes,  sir. 

Q.  Now,  you  said  it  was  still  dark,  isn't  that 
correct  ?  A.     Yes. 

Q.  And  you  were  still  using  full  headlights,  is 
that  right?  A.     Yes. 

Q.  Prior  to  the  collision  at  the  Howard  Street 
crossing,  did  you  say  you  didn't  see  anything  of 
the  right  of  way  ahead  of  you  prior  to  the  collision  ? 

A.     I  didn't,  no. 

Q.     You  didn't  see  anything?  A.     No. 

Q.     So  that  when  the  fireman  called  out  to  you, 
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''Hold  them,"  I  think  you  used  the  expression,  you 
didn't  have  any  idea  at  that  time  that  there  was 
anything  ahead  of  the  engine;  is  that  correct,  that 
is,  that  you  could  see?  A.     That's  right. 

Q.  Now,  when  you  were  north  of  the  North 
Street  crossing  here,  Mr.  Stainbrook,  did  you  blow 
your  whistle?  A.     Yes. 

Q.  And  how  far  north  of  the  crossing  were  you 
when  you  blew  your  whistle? 

A.  Well,  I  was  blowing  the  whistle,  you  might 
say,  not  just  continually,  but  intermittently  from 
a  quarter  of  a  mile  north  of  there. 

Q.     What  do  you  mean  by  "intermittently"? 

A.  Well,  I  would  blow  for  the  crossing  whistle 
and  then  immediately  repeat  it. 

Q.  And  what  were  the  intervals  of  time  between 
the  blowing  of  the  whistle? 

A.    Just  a  few  seconds. 

Q.     A  few  seconds.    And  when  you  say  a  few 
t  seconds,  can  you  give  us  anything  more  definite,  or 
do  you  know?  A.     No.  [347] 

Q.    Would  it  be  more  than  two  seconds  or  just 
ttwo  seconds  or  less? 

A.  Perhaps  it  would  be  a  little  more  than  a 
^second,  or  two  seconds,  like  that,  and  perhaps  just 
a  little  less  than  that. 

Q.     So   somewhere   around  two-second  intervals 
lyou  were  blowing  the  whistle,  is  that  correct? 
:,  A.     That  or  less. 

Q.  Now,  as  I  understand  it,  you  were  on  the 
right  side  of  the  cab,  is  that  correct? 
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A.     Yes. 

Q.  And  as  you  approached  the  Howard  Street 
crossing  you  said  that  you  didn't  see  the  wig-wag 
signal;  is  that  correct?  A.     Yes. 

Q.  ^^at  were  you  looking  at  as  you  came  down 
the  track  from  North  Street  to  Howard,  do  you 
remember?  A.     Looking  down  the  track. 

Q.  Looking  down  the  track,  that  is,  your  atten- 
tion wasn't  diverted  to  something  in  the  cab,  still 
maintained  your  look-out  position?  A.     Yes. 

Q.  These  two  headlights  that  you  had  on  the 
front  of  the  train,  did  they  throw  a  beam  to  either 
side,  to  the  left  and  to  the  right? 

A.  The  oscillating,  the  Mars  headlight — when  it 
is  oscillating.  [348] 

Q.  Yes.  Well,  as  the  train  is  further  removed 
from  the  object  ahead,  the  beam  spreads  out? 

A.     Yes. 

Q.    Even  the  stationary  light,  isn't  that  correct? 

A.    Yes. 

Q.  Now,  as  you  came  down  from  North  Street 
to  Howard  Street,  wouldn't  the  beam  of  the  head- 
light 'Spread  out  to  illuminate  the  whole  crossing  at 
Howard  Street,  so  far  as  you  could  tell? 

A.  It  illuminated  the  crossing  as  we  were  com- 
ing straight  down  the  track. 

Q.  You  mean  its  illumination  was  concentrated 
on  the  main  line  after  crossing  the  Howard  Street? 

A.  No,  not  exactly  that,  it  illuminated  as  far  as 
whatever  the  beams  throw  there. 

Q.    Well,  could  you  see  either  to  the  right  or  to 
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the  left  of  the  Howard  Street  crossing  by  the  head- 
light beam  as  you  approached  the  crossing? 

A.    I  could  see  to  the  right  of  it,  yes. 

Q.  Wliat  obscured  your  seeing  to  the  left?  Now, 
I  am  speaking  now  where  you  are  back  at  the  North 
Street 

A.     I  don't  understand  just  what  he  means. 

Q.     Well,  I  will  reframe  the  question. 

The  Court:  Let's  take  a  recess.  Ladies  and 
gentlemen,  we  will  take  a  recess  for  ten  minutes 
and  during  the  recess  bear  in  mind  my  former 
admonition  to  you. 

(Eecess.)  [349] 

Q.  (By  Mr.  Murman)  :  Mr.  Stainbrook,  when 
the  fireman  called  out  to  you  "Hold  them,"  do  you 
have  any  idea  about  where  the  engine  was  at  that 
time  as  it  was  approaching  the  Howard  Street 
crossing?  A.     Well,   approximately  200   feet. 

Q.  200  feet?  Now,  that  is  one  thing  you  can 
recall,  is  that  right?  A.     About  that. 

Q.  Yes.  How  do  you  happen  to  recall  it  was 
about  200  feet?  Were  you  some  place  on  the  track 
that  fixes  that  in  your  mind? 

A.     Yes,  we  weren't  to  the  crossing  yet. 

Q.     Had  you  crossed  the  Ferry  Street  crossing? 

A.     Yes. 

Q.  Were  you  opposite  or  beyond  or  in  front 
[of  the  station  here? 

A.     Well,  I  don't  know  exactly  that.   The  station 
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is  on  the  opposite  side.  I  don't  know  exactly  where 

we  were  in  regard  to  the  station. 

Q.  Well,  you  of  course  knew  the  station  was 
between  Howard  Street  and  Ferry  Street.  You 
had  been  by  that  many  times,  hadn't  you? 

A.     Yes. 

Q.  Well,  can  you  state  why  jovi  have  some  idea 
you  were  about  200  feet?  What  fixes  that  distance 
in  your  mind?  What  was  it  makes  you — give  us 
your  recollection. 

A.  On  account  of  him  calling  to  me  as  he  did, 
I  knew  it.  [350] 

Q.     But  he  was  in  the  cab  with  you. 

The  Court :  Let  him  finish  his  answer,  Mr.  Mur- 
man. 

Mr.  Murman :    Pardon  me. 

The  Court:  He  started  to  say  he  knew  some- 
thing. 

A.  I  knew  there  was  some  reason  for  him  tell- 
ing me  what  he  did,  and  the  way  he  told  me,  and 
I  knew  that  we  were  not  to  the  crossing,  and  it  is 
just  in  my  mind  approximately  that  distance. 

Q.  It  is  based  on  the  speed  jou  were  going,  70 
miles  an  hour?  That  is  about  one  hundred  and  two 
or  three  feet  a  second,  isn't  it,  or  do  you  know? 

A.    About  105  feet  a  second,  I  believe. 

Q.  105  feet  a  second?  Was  it  about  two  seconds 
from  the  time  the  fireman  called  out  to  you  to 
*'Hold  them"  that  the  collision  occurred  at  the 
crossing  ? 
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A.  Well,  that  thing,  I  don't  know,  but  the  time, 
it  was  very  shortly  after  he  hollered  to  me. 

Q.  You  can't  tell  us  now  just  how  you  have 
that  definite  recollection  of  200  feet  except  that  the 
fireman  called  out  to  you,  and  that  is  your  best 
recollection,  is  that  right?  A.     Yes,  sir. 

Q.  Now,  are  you  sure,  Mr.  Stainbrook,  that  you 
were  blowing  the  whistle  for  two  seconds  intervals, 
all  the  way  down  the  track  to  the  time  of  the  col- 
lision?   Are  you  sure  of  that? 

A.  I  don't  know  that  I  said  two  seconds.  It 
ma}^  be  less  than  two  seconds,  but  immediately  after 
passing  over  that  crossing,  [351]  with  conclusion  of 
that  whistle,  then  right  away  I  would  start  the  next 
whistle. 

Q.  (Do  you  remember  giving  your  deposition 
to  the  coroner  after  this  accident  occurred?  Do  you 
remember  the  incident  on  December  27,  1948,  at 
5:00  o'clock  p.m.,  you  gave  a  deposition  to  Claude 
E.  Whiteman,  coroner  of  Shasta  County,  Califor- 
nia, where  one  E.  N.  Harold,  shorthand  reporter, 
was  present,  and  you  were  sworn  by  the  coroner; 
do  you  remember  that?  A.     Yes. 

Q.     I  have  here  what  purports  to  be 

Mr.  Phelps:    May  I  see  it? 

Mr.  Murman:  Don't  you  have  a  copy?  (Hand- 
ing document  to  coimsel.) 

Mr.  Murman:  By  the  way,  while  counsel  is 
]  reading  that,  do  you  recall  whether  you  blew  the 
1  whistle,   if  you   did  blow  it  as  you   came   to   the 
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Howard  Street  crossing,  before  or  after  tlie  fireman 

called  out,  ''Hold  tbem,"  do  you? 

A.  I  was  blowing  it  when  he  called  to  me,  as 
nearly  as  I  remember  that. 

Q.  I  will  ask  you  to  look  at  this  and  state 
whether  or  not  you  recall  giving  the  answers  that 
appear  on  page  2  of  the  deposition  to  the  questions 
commencing  at  line  24  and  concluding  at  line  25. 
Now,  you  read  it  over  to  yourself.  Did  you  give 
those  answers  to  those  questions?  [352] 

Mr.  Phelps:  I  will  object  to  that,  if  your  Honor 
please.  This  man  is  not  a  party  to  this  action.  It 
isn't  binding  on  the  defendant.  Southern  Pacific 
Company,  and  it  is  hearsay  and  is  incompetent, 
irrelevant  and  immaterial  what  was  said  on  other 
occasions. 

The  Court:     It  will  be  overruled. 

Mr.  Phelps:  If  there  is  going  to  be  proof  of 
this  by  other  means,  then  I  suggest  that  statement 
be  made  by  counsel. 

The  Court:  He  has  asked  if  he  made  them  and 
he  can  testify  whether  he  did  or  not. 

Mr.  Murman:     That  is  the  question. 

Q.  Did  you  give  those  answers  to  those  ques- 
tions,  Mr.   Stainbrook? 

A.  I  don't  know;  I  don't  remember  if  that  is 
the  exact  statement  I  made  to  him. 

Q.  Well,  there  are  several  answers  here.  Can 
you  point  out  any  other  answer  that  you  don't  re- 
call having  given,  or  does  your  answer  that  you 
have  just  given  me  go  to  all  the  answers  that  you 


Southern  Pacific  Company  333 

(Testimony  of  Jesse  A.  Stainbrook.) 

gave  witJiin  the  page  area  I  directed  your  attention 

to?  A.     To  read  it  all,  you  mean? 

Q.  You  said  you  don't  recall  if  your  answers  to 
them  were  the  answers  you  gave  to  the  questions 
set  forth  here  in  the  deposition,  isn't  that  correct? 
Is  that  what  you  just  told  me  ?  A.     Yes.  [353] 

Q.  All  right  now,  which  answer  don't  you  recall 
giving,  or  is  it  your  answer  that  you  don't  recall 
giving  any  of  them? 

Mr.  Phelps:  To  which,  if  your  Honor  please, 
I  object  as  not  a  proper  way  of  impeachment.  This 
is  not  a  party  defendant. 

The  Court:     Overruled. 

Mr.  Murman:  Let  him  answer  the  question, 
please. 

Q.     Do  you  understand  the  question? 

A.     Well,  hardly,  no. 

Q.  My  question  is  this:  You  said  you  don't 
1  recall  giving  those  answers,  is  that  right?  Is  that 
what  you  said?   I  thought  that  is  what  you  said. 

A.     I  said,  what  I  meant  to  say,  is  that  I  don't 

irecall,  I  don't  remember  if  that  is  the  way  I  an- 

l^swered,  or  the  answer  I  gave  him.   I  don't  remem- 

Iber  whether  or  not  that  is  how  I  answered  this 

question. 

Q.  Let  me  ask  you  this:  Do  you  remember  the 
3[uestions  as  they  are  set  forth  here  having  been 
isked  of  you? 

A.  I  remember  him  asking  me  if  I  knew  where 
we  were  when  the  fireman  hollered  to  me  to  ''Hold 
khem." 
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Q.  Yes.  I  think  that  is  on  the  first  page.  That 
is  on  the  first  page  here.  Do  you  remember  the 
answer  to  the  question  that  appears  on  the  bottom 
of  the  first  page? 

Mr.  Phelps:  My  objection  goes  to  this  entire  line 
of  questioning,  your  Honor.  [354] 

The  Court:    Yes. 

Mr.  Phelps:  I  don't  think  it  is  a  proper  way  to 
get  at  impeachment.   There  is  a  proper  way. 

Mr.  Murman:  I  am  trying  to  find  out  if  he 
remembers,  Mr.  Phelps.  I  haven't  proceeded  to  the 
impeachment  part  yet. 

A.  The  last  question  I  remember  of  him  asking 
me  that,  yes. 

Q.  (By  Mr.  Murman) :  This,  ''Did  you  see  the 
car  after  it  was  hit,"  and  your  answer,  ''No." 

A.     Yes. 

Q.  But  you  don't  remember  the  preceding  ques- 
tion and  your  answer  you  gave  there  of  some  one, 
two,  three,  four,  five,  six,  seven  lines? 

A.     I  didn't  read  that. 

Q.  Oh,  I  thought  that  is  what  you  were  looking 
at.  Will  you  look  at  that?  That  is  what  I  thought 
you  just  referred  to  when  you  said  you  remember 
him  asking  you  about  the  fireman  calling  out  to  you. 
Do  you  remember  giving  that  answer  ? 

A.    Yes. 

Q.  Then  you  remember  giving  the  answer  to  the 
next  question,  don't  you?  A.     Yes. 

Q.     All  right. 

Mr.  Phelps:     I  submit,  if  your  Honor  please, 
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this  is  not  proper  cross-examination,  asking  Mm  to 
remember  making  certain  questions  and  answers.  It 
isn't  impeachment  and  would  [355]  be  hearsay,  have 
to  be  proved  by  somebody  else.  This  isn't  a  proper 
way  to  go  about  it,  and  it  is  incompetent,  irrelevant 
and  immaterial  and  hearsay,  and  not  binding  on 
the  defendant,  Southern  Pacific  Company,  as  not 
a  party.   Mr.  Stainbrook  is  not  a  party. 

The  Court:  I  think  it  is  proper  to  ask  from 
the  witness  if  he  remembers  making  certain  an- 
swers to  certain  inquiries  made  of  him  at  a  dif- 
ferent time  if  it  pertains  to  what  he  has  already 
(testified  to.  You  can  ask  him  whether  or  not  he 
iremembers  it,  first.  If  he  does  not  remember  it, 
\you  can't  use  it  to  impeach  him.  If  he  does,  you 
can  use  it  to  impeach  him,  if  it  refers  to  something 
that  is  an  impeachment. 

Mr.  Phelps :    Yes,  your  Honor. 

Q.  (By  Mr.  Murman)  :  Do  you  remember  the 
answer  that  you  gave  to  the  next  question  as  it 
appears  there?  In  other  words,  read  down  the 
page  there  and  tell  me  whether  you  remember 
making  those  answers  to  those  questions. 

Mr.   Phelps:     Mr.   Murman,   will  you   show  me 
s'hat  you  are  pointing  to  when  you  are  through  ? 

Mr.  Murman:     Yes. 

Mr.  Phelps:    Just  'SO  I  will  know. 

Mr.  Murman:    Yes,  surely.   I  thought  you  had  a 
opy  of  it. 

Q.     (By  Mr.  Murman):     Have  you  finished? 

A.     Yes,  sir. 
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Q.  Do  you  remember  giving  the  answers  to  tbe 
questions  there?  [356] 

A.  I  remember  giving  the  answers  to  some  of 
that. 

Q.  But  you  don't  remember  as  to  others,  is  that 
right  ? 

A.  I  don't  remember  all  of  them  as  answering 
those  questions.    I  don't  remember  that,  no. 

Q.  That  pertains  particularly  to  the  part  that  I 
called  your  attention  to  first,  between  lines  14 
and  25?  A.     Well 

Q.  That  is  the  part  that  I  called  your  attention 
to  first. 

A.  I  don't  remember  of  answering  it  that  way, 
no. 

Q.  All  right.  Now,  as  your  train  approached 
this  crossing,  did  you  see  any  persons  on  the  cross- 
ing, any  individuals  at  all,  any  people? 

A.     No. 

Q.  And  as  you  looked  down  beyond  the  crossing, 
down  the  right  of  way,  was  it  clear  ahead  of  the 
train  down  the  right  of  way  as  far  as  you  could 
tell  ?  A.     You  mean 

Q.    Beyond  the  crossing. 

A.     You  mean  nothing  on  the  track? 

Q.    Yes.  A.    Nothing  I  could  see,  no. 

Q.  Could  you  see  the  track  as  you  came  down  the 
right  of  way  prior  to  crossing  Howard  Street? 

A.    Yes. 

Q.  About  how  far  in  front  of  the  engine,  Mr. 
Stainbrook,  would  [357]  you  say  the  boiler  cut  off 
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your  view  of  the  right  of  way  itself,  of  the  main 

track?  A.     I  don't  know.  I  don't  know. 

Q.  Well,  about  how  far?  You  have  been  a  loco- 
motive engineer  now  for  24  years,  or  up  to  the  time 
of  this  accident.  What  is  your  best  estimate  as  to 
how  far  in  front  of  the  locomotive  would  your  vision 
be  obscured  by  the  boiler? 

A.  Well,  I  wouldn't  know  how  far  because  I 
have  never  had  an  opportunity  of  measuring  that 
distance  and  I  wouldn't  know.  Now,  you  take  a 
distance  from  the  front  end  of  your  engine  to 
where  your  view  is  cut  off,  the  distance  from  there 
and  the  distance  looking  from  that,  from  the  side 
back  at  the  back  end  of  the  boiler,  the  distance 
perhaps  would  be  considerably  different  in  being 
correct,  in  knowing,  and  I  don't  believe  that  I 
could  fairly  give  an  estimate  of  that  distance. 

Q.  Can  you  estimate  it  in  boiler  lengths  if  you 
can't  estimate  it  in  feet?  A.     No. 

Q.  Well,  let  me  ask  you  this  question:  When 
you  were  at  Ferry  Street,  which  is  approximately, 
according  to  this  map,  a  distance  of  20  feet  to  each 
inch,  approximately  500  feet,  could  you  see  from 
where  you  sat  in  the  cab,  could  you  see  across  the 
main  line  tracks  over  to  the  east  siding  when  you 
were  back  here  500  feet  at  Ferry  Street? 

A.    I  didn't.  [358] 

Q.  You  mean  you  didn't  look,  is  that  what  you 
mean?  A.    May  I  explain? 

Q.     Could  you  answer  the  question,  then  you  can 
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explain  it.   Just  tell  me,  you  mean  you  didn't  look, 

or  were  you  looking? 

A.     I  was  looking  down  the  track. 

Q.  Looking  down  the  track?  Now,  you  want  to 
make  an  explanation? 

The  Court:     Go  ahead. 

A.  When  we  were  coming  to  Anderson,  those 
crossings  as  close  as  they  are  together,  we  approach 
that  crossing  and  whistle  for  that  and  we  are  there 
immediately,  and  then  there  is  another  crossing  be- 
yond that  that  we  are  looking  for  anything  that 
may  be  on  that  or  on  the  track  intervening,  and  I 
wasn't  looking  out  to  that  side  to  see  how  far  I 
could  see  or  if  I  could  see  across  those  tracks. 

Q.  You  mean  you  were  traveling  so  fast  that 
as  you  came  down  here  you  couldn't  see  what  was 
on  this  crossing  sufficiently  clear  to  permit  you  a 
complete  observation  ahead  down  the  line? 

A.  No,  I  didn't  say  it  that  way.  I  said  my  mind 
was  centered  on  down  the  track. 

Q.  Just  down  the  track?  Could  you  have  seen 
the  east  siding  from  the  North  Street  crossing? 
That  is  ahnost  1000  feet.  That  is  about  900  feet, 
according  to  this  scale.  Could  you  see  when  you 
were  up  at  North  Street,  could  you  see  the  east 
siding?  [359] 

A.  I  don't  know  that  you  can  see  it  there.  You 
can  see  it  a  distance  ahead  of  the  engine. 

Q.  On  that  particular  morning  you  have  no 
recollection,  then,  when  you  were  at  North  Street, 
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of  seeing  the  east  siding  here  at  Howard  Street,  is 

that  correct?  A.     That  is  correct. 

Q.  Did  you  at  any  time  see  the  east  portion  of 
the  Howard  Street  crossing  as  you  came  down  the 
right  of  way  there?  Do  you  remember  seeing  it  at 
any  time?  A.     I  don't  remember  of  that. 

Q.  Was  the  station  in  your  way  at  any  time  in 
looking  down  at  the  east  side  of  the  Howard  Street 
crossing  ? 

A.  It  didn't  obstruct  my  view  from  the  right 
side  down  the  track. 

Q.  Did  you  see  the  station  at  any  time  that  you 
were  approaching  Howard  Street  crossing? 

A.     Yes,  I  saw  the  station. 

Q.     Where  were  you  when  you  saw  the  station? 

A.     North  of  it  somewhere. 

Q.  Do  you  know  whether  you  were  north  of 
Ferry  Street  or  north  of  North  Street  or  beyond 
that,  or  do  you  know? 

A.  We  weren't  too  far  north  of  it  when  I  could 
see  it. 

Q.     North  of  the  station?  A.     Yes. 

Q.  When  you  say,  ''too  far,"  where  do  you 
mean,  were  you  north  [360]  of  Ferry  Street? 

A,     I  don't  know  whether  we  were  or  not. 

Q.  Do  you  know  if  you  were  north  of  North 
Street?  A.     North. 

Q.  Isn't  it  a  fact  you  were  going  so  fast  you 
just  couldn't  keep  track  of  your  position? 

A.    No,  no,  it  wasn't. 
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Q.  Is  that  the  normal  speed  through  Anderson, 
70  miles  an  hour? 

A.     For  a  passenger  train,  yes. 

Q.  Was  it  the  mist  that  stopped  you  from  seeing 
any  of  those  crossings? 

A.  No,  it  was  what  I  told  you,  that  my  mind  is 
fixed  on  the  crossings  ahead  and  what  might  be 
there  and  those  crossings  as  we  approached  them. 

Q.  You  mean  by  that  when  you  are  at  Ferry 
Street  your  mind  is  fixed  on  Howard  Street? 

A.     Not  necessarily.   The  intervening  track,  also. 

Q.  Intervening  track?  You  mean  the  main  line 
track?   Is  that  the  intervening  track? 

A.  It  is  the  space  between  where  I  can  see  and 
where  we  are. 

Q.  You  don't  recall  seeing  any  flagman  at  this 
crossing,  is  that  correct?  A.     No. 

Q.  Did  you  see  any  of  the  train  crew  of  the 
caboose  out  by  the  caboose  as  you  went  by?  [361] 

A.  No.  I  saw — I  saw  a  light  go  from  the  left 
side  of  the  track  to  the  right  side  before  we  got 
there  to  the  caboose. 

Q.  You  saw  a  light?  You  mean  by  that  a 
lantern  or  something  of  that  kind? 

A.     To  me  it  would  be  a  trainman's  lantern,  yes. 

Q.     You  didn't  see  who  was  carrying  it? 

A.     No. 

Q.  Where  were  you  when  you  saw  a  trainman's 
lantern  going  across  from  the  east  to  the  west  to 
where  the  caboose  was,  where  were  you  on  the 
track?  A.    We  were  considerably  north  of  it. 
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Q.     How  far?  A.     I  don't  know  how  far. 

Q.  Well,  were  you  north  of  the  North  Street 
crossing?  A.     I  don't  know  of  that. 

Q.  You  can't  tell  us  now  when  you  saw  this 
lantern  light  traveling  the  area  east  to  west  down 
here  by  the  caboose,  can't  tell  us  whether  you  were 
by  the  Ferry  Street — between  Ferry  Street  and 
North  Street  or  North  Street  and  Howard  Street? 

A.    No. 

Q.  What  was  the  matter  with  your  headlights? 
Didn't  they  light  up  the  individual  who  was  carry- 
ing it  down  here  ? 

A.  You  could  distinguish  that  it  was  a  person 
walking,  but  to  tell  who  it  was,  I  couldn't  tell  that. 

Q.     Oh,  you  could  see  it  was  a  person  walking? 

A.     There  was  a  person  walking  across. 

Q.  You  did  see  that  in  addition  to  the  lantern,  is 
that  correct?  A.     Yes. 

Q.  All  right,  does  that  help  you  fix  the  point  that 
you  were  on  on  the  tracks  when  you  saw  a  person 
walking  with  a  lantern?  A.     No,  it  doesn't. 

Q.    It  does  not?  A.     It  does  not. 

Q.  I  show  you  a  panorama  of  that  area  that  we 
are  concerned  with,  which  is  Defendant's  Exhibit  L, 
I  believe.  At  any  time  as  you  came  down  that  track 
at  70  miles  an  hour  do  you  remember  seeing  any 
recent  obstruction  on  the  railroad  track?  Do  you 
remember  seeing  any  telegraph  poles,  for  example  i 

A.     No,  I  didn't  see  them. 

Q.     Do  you  remember  seeing  a  semaphore? 

A.     I  saw  the  light  in  it. 
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Q.  How  far  back  were  you  when  you  saw  tlie 
light  in  the  semaphore? 

A.  I  don't  know.  You  can  -see  the  light  for  a 
long  ways. 

Q.  AATien  you  say  a  long  ways  now,  were  you 
north  of  North  Street  again  or  not? 

A.  You  can  see  that  light  north  of  North  Street, 
yes. 

Q.  Did  you  see  it  when  you  were  north  of  North 
Street? 

A.  I  don't  know.  We  see  the  light  up  there  a 
long  ways  up  the  track. 

Q.  You  don't  know  whether  you  were  north  of 
North  Street  at  the  [363]  time  or  not? 

A.     No. 

Q.  Do  you  remember  seeing  anything  else  than 
the  man  carrying  the  lantern  and  those  other  things 
that  you  have  mentioned  as  you  came  down  this 
main  line  at  70  miles  an  hour  toward  that  crossing? 
Is  there  anything  else  you  saw  there  that  you  can 
recall  now? 

A.  What  do  you  mean  by  that  ?  Of  obstructions, 
or  what  do  you  mean  ? 

Q.  Well,  you  told  us  that,  you  do  recall  seeing 
this  east  siding,  you  do  recall  the  end  of  the  caboose 
between  Ferry  Street  and  Howard  Street,  you  do 
recall  seeing  somebody  walk  across  it  with  a  lantern, 
you  do  recall  the  station  over  here,  you  do  recall 
the  signal  here,  called  a  wig-wag  signal.  Now,  do 
you  recall  seeing  this  crossing  button  and  stop  sign 
down  here  on  the  east  side  of  Howard  Street? 
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A.    No. 

Q.  Do  you  recall  seeing  this  switch  standard 
here  south  of  Howard  Street?  A.     Yes. 

Q.     You  do  recall  seeing  that?  A.    Yes. 

Q.  And  what  causes  you  to  recall  seeing  that, 
what  is  in  your  mind  to  make  that  stand  out? 

A.  Because  if  that  switch  were  wrong,  that  tar- 
get was  wrong,  it  [364]  would  show  red  to  us. 

Q.     Did  you  see  any  red?  A.     No. 

Q.     What  did  you  see  there  ? 

A.     Saw  that  it  was  not  lined  red. 

Q.  Could  you  see  any  color  at  all,  you  are  giving 
that — you  didn't  see  red,  did  you  see  anything  there, 
if  you  didn't  see  red?  A.     I  didn't  see  a  color. 

Q.     You  saw  an  object  there,  is  that  correct? 

A.    Yes. 

Q.     And  it  was  not  red,  is  that  right? 

A.     That's  right. 

Q.  Did  you  see  this  crossing  buck,  as  it  is  called, 
at  the  Ferry  Street  crossing,  which  was  on  the  right 
side  of  the  train  as  it  went  south ;  do  you  remember 
seeing  that?  A.     No,  I  didn't  see  that. 

Mr.  Murman:  I  don't  think  I  have  any  further 
questions. 

Redirect  Examination 

By  Mr.  Phelps: 

Q.  Mr.  Stainbrook,  you  mentioned  that  the — 
;you  were  still  using  full  headlight.  May  I  ask  you 
iin  the  daytime  on  a  passenger  train  now,  and  at 
t  that  time,  did  you  still  leave  your  headlight  on  full  ? 


I 
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Mr.  Murman:  I  object  to  that  as  immaterial,  if 
the  Court  please;  the  witness  testified  it  was  dark. 

The  Court :  He  has  already  stated  that  they  were 
on.   I  will  allow  it. 

Mr.  Phelps:    Yes. 

The  Court:     All  right. 

Mr.  Phelps:  My  position  was  to  show  they  re- 
mained on. 

The  Witness:    Yes,  they  were  on. 

Q.  (By  Mr.  Phelps)  :  That  has  to  do  with  the 
regular  headlight,  is  that  right?  Now,  you  were 
asked  something  about  this  switch  stand.  One  of 
your  duties  is  to  check  the  switch  to  see  if  they  are 
lined  properly?  A.     Yes. 

Q.  If  it  is  not  lined  properly,  what  happens? 
It  throws  the  train  in  the  ditch,  doesn't  it? 

A.    Yes. 

Q.  And  you  can  remember  that.  Something  men- 
tioned about  working  a  light  throttle  to  maintain 
speed.  Did  you  change  the  amount  of  steam  as  you 
were  going  uphill  into  Anderson,  or  did  you  leave 
the  throttle  at  the  same? 

A.  The  throttle  was  left  as  it  was,  coming  into 
Anderson. 

Q.  As  the  train  then  went  uphill  with  the  throt- 
tle in  the  position  you  left  it,  would  it  lose  speed,  or 
not?  A.    It  would  lose  speed,  yes. 

Mr.  Phelps:    I  think  that  is  all. 
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Recross-Examination 
By  Mr.  Murman: 

Q.  You  said  that  it  is  your  duty  to  observe  the 
switch  [366]  standards.  Wasn't  it  also  your  duty 
to  examine  the  wig- wag  and  other  crossing  devices? 

A.    Yes. 

Mr.  Phelps:  That  is  objected  to,  if  your  Honor 
please,  as — calling  for  conclusion,  and  ask  the  ob- 
jection precede  the  answer. 

Mr.  Murman :  I  submit  it  is  proper,  if  the  Court 
please. 

The  Court:    I  think  I  will  allow  it  to  stand. 

Mr.  Murman:     No  further  questions. 

Redirect  Examination 
By  Mr.  Phelps: 

Q.  Mr.  Stainbrook,  as  you  were  approaching 
the  crossing  your  duties  require  you  to  watch  out 
for  vehicle  traffic  on  and  approaching  the  crossing, 
is  that  correct?  A.     Yes. 

Q.  On  your  side.  And  you're  checking  the  cross- 
ings beyond,  too,  aren't  you;  is  that  what  you  have 
told  us?  A.     Yes. 

Q.  Now,  then,  in  the  operation  of  the  business 
of  bringing  the  train  to  a  stop,  has  your  attention 
been  diverted  from  the  business  at  hand?  In  other 
words,  does  that  require  you  to  use  levers  and  other 
devices  to  bring  the  train  to  a  stop? 

A.     Yes. 
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Q.  Would  that  divert  your  attention  from  ob- 
serving the  things  around  the  crossing? 

A.    It  would.  [367] 

Mr,  Phelps:     No  further  questions. 

Mr.  Murman:    No  further  questions. 

Mr.  Phelps:  May  this  witness  be  excused,  your 
Honor  ? 

The  Court:    As  far  as  I  am  concerned. 

Mr.  Murman:    Yes,  I  have  no  objection. 

Mr.  Phelps:    Call  Mr.  Kafer,  please. 
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PHILLIP  S.  KAFER 
called  as   a  witness   on  behalf   of   the   defendant, 
sworn. 

The  Clerk:     Will  you  state  your  full  name  to 
the  Court  and  jury,  please? 
A.    Phillip  S.  Kafer. 

Direct  Examination 
By  Mr.  Phelps: 

Q.    Mr.  Kafer,  where  do  you  live? 

A.     Dunsmuir,  California. 

Q.     And  how  long  have  you  lived  there? 

A.     Practically  all  my  life. 

Q.     And  by  whom  are  you  employed? 

A.     Southern  Pacific  Company. 

Q.     And  in  what  capacity? 

A.     Locomotive  fireman. 

Q.  How  long  have  you  been  employed  as  a  loco- 
motive fireman?  A.     May  16,  1941. 

Q.    Are  you  what  is  called  a  promoted  man? 

A.     Yes,  sir.  [368] 

Q.     By  that  what  do  you  mean? 

A.     I  was  promoted  to  an  engineer. 

Q.  So  that  you  are  qualified  to  act  as  a  locomo- 
tive engineer  when  the  work  permits? 

A.     When  the  work  permits,  yes,  sir. 

Q.  By  that  do  you  mean  by  the — by  seniority, 
is  that  correct?  A.    Yes,  sir. 

Q.  Now,  in  December  27,  1948,  I  take  it  your 
seniority  did  not  permit  you  to  work  as  a  locomotive 
engineer  ? 
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A.     At  that  time  I  wasn't  a  promoted  man. 

Q.  You  weren't  a  promoted  man  and  you  have 
been  promoted  since,  is  that  correct? 

A.     Yes. 

Q.  All  right.  Mr.  Kafer,  have  you  ever  had  any 
other  experience  in  a  locomotive  engine  other  than 
with  the  Southern  Pacific  Company? 

A.     Xo,  sir. 

Q.     Now,  what  division  do  you  work  out  of? 

A.     Shasta  Division. 

Q.  And  has  all  your  experience  been  on  that 
di^dsion?  A.     Yes,  it  has. 

Q.  And  except  for  recent  trips  as  locomotive 
engineer  all  the  trips  have  been  as  a  fireman,  is  that 
right?  A.     Yes,  sir. 

Q.     All  the  other  trips?  [369]  A.     Yes. 

Q.  Now,  then,  Mr.  Kafer,  directing  your  atten- 
tion to  December  27,  1948,  can  you  tell  us  whether 
or  not  you  were  acting  as  a  fireman  on  a  passenger 
locomotive  which  was  involved  in  an  accident  in 
Anderson?  A.     Yes,  sir,  I  was. 

Q.     And  what  was  the  number  of  that  train? 


A 

Q 
A 

Q 

A 

Q 

A 

Q 

A 


No.  13. 

And  where  did  you  go  on  duty? 

At  Dunsmuir. 

Where  did  your  run  terminate? 

Gerber. 

And  who  was  your  engineer? 

Mr.  Stainbrook. 

The  man  that  just  left  the  court  room? 

Yes. 
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Q.  Now,  then,  do  you  remember  what  time  you 
went  on  duty  at  Dunsmuir? 

A.     We  were  called  on  duty  at  5:10  a.m. 

Q.  Do  you  remember  the  number  of  cars  you 
had?  A.     No,  sir,  I  do  not. 

Q.  You  don't  have  any  independent  memory  of 
that?  A.     No,  sir. 

Q.  All  right.  Mr.  Kafer,  when  you  went  on  duty 
at  Dunsmuir  and  from  then  until  the  time  of  the 
accident,  did  you  have  [370]  occasion  to  observe 
the  running  of  the  locomotive  and  train  and  deter- 
mine whether  or  not  the  brakes  were  in  good  operat- 
ing condition  ?  A.     Yes,  sir ;  I  did. 

Q.  Can  you  tell  us  whether  or  not  they  were  in 
proper  condition? 

A.     To  my  knowledge  they  were. 

Q.  You  saw  nothing  unusual  about  the  handling 
of  them?  A.     No,  sir,  I  did  not. 

Q.     Worked  all  right  so  far  as  your  observation? 

A.     Yes,  sir. 

Q.  Mr.  Kafer,  in  the  running  of  a  locomotive, 
the  duties  of  a  fireman,  do  they  consist  of  having 
anything  to  do  with  the  actual  control  of  the  move- 
ment of  the  engine?  In  other  words,  what  I  have 
in  mind,  is  there  any  throttle  or  brake  on  your  side 
of  the  locomotive?  A.     No,  there  is  not. 

Q.  So  if  any  conditions  are  observed  by  the 
fireman  which  require  stopping  or  slowing  down, 
how  is  that  information  communicated  to  the  en- 
gineer? A.     We  call  it  by  voice. 
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Q.  And  then  the  engineer  takes  a  signal  from 
you  in  that  respect? 

A.     That  is  right,  yes,  sir. 

Q.  All  right,  now,  in  the  operation  of  a  locomo- 
tive and  this  particular  locomotive  this  morning, 
your  duties  did  entail,  did  [371]  include  looking  out 
on  your  side  of  the  locomotive,  is  that  right? 

A.     Yes,  sir,  it  did. 

Q.     That  would  be  which  side  1 

A.     The  left  side  of  the  locomotive. 

Q.  And  on  this  day  and  as  you  were  approach- 
ing the  town  of  Anderson,  were  you  in  that  posi- 
tion? A,     Yes,  sir. 

Q.  And  in  other  words,  you  weren't  running  the 
locomotive?  A.     No,  I  wasn't. 

Q.     Sometimes 

A.     Wasn't  allowed  to  run  it. 

Q.  Now,  on  that  day  and  directing  your  atten- 
tion to  the  accident,  approximately  what  speed  was 
your  locomotive  running  as  it  was  running  through 
Anderson  and  just  before  you  noticed — withdraw 
that.   I  am  getting  ahead  of  the  story. 

Approximately  what  speed  was  your  locomotive 
running  through  Anderson  before  its  brakes  were 
applied  ? 

A.  Approximately  between  65  and  70  miles  an 
hour. 

Q.     Do  you  have  a  speedometer  on  your  side? 

A.     No,  we  do  not. 
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Q.     So  that  is  your  best  estimate  of  the  speed? 

A.     Yes,  that  is  my  best  estimate. 

Q.  Now,  then,  in  a  locomotive  of  that  type, 
referring  to  the  one  that  you  had  on  this  morning 
of  the  accident,  who  operates  [372]  the  bell? 

A.  The  bell  is  operated  from  the  fireman's  side, 
or  the  left  side  of  the  cab. 

Q.     How  is  that  rung,  by  hand  or  automatically? 

A.     It  is  rung  automatically. 

Q.  Now,  on  this  occasion  can  you  tell  us  whether 
or  not  the  bell  was  ringing  as  you  were  going 
through  the  town  of  Anderson  and  approaching  the 
Howard  Street  crossing? 

A.     The  bell  was  ringing. 

Q.  And  where  were  you,  if  you  remember,  when 
you  turned  the  bell  on,  if  you  did? 

A.  The  bell  was  turned  on  approximately  a 
quarter  of  a  mile  north  of  the  Signal  Oil  Distribut- 
ing plant  crossing  north  of  Anderson. 

Q.     Is  that  Signal  Oil? 

A.     There  is  a  Signal  Oil  distributing  plant  there. 

Q.  And  does  that  appear  on  this  map  ?  Will  you 
step  down  so  that  we  can  look  at  this  map  so  I  will 
explain  it  to  you,  and  see  if  you  understand  it. 
In  this  map  we  have  Howard  Street  and  it  isn't 
marked  as  such,  but  this  is  the  Howard  Street  cross- 
ing I  am  now  indicating.  A.     Yes. 

Q.  You  recognize  that  as  the  first  crossing  south 
of  the  depot  or  station?  A.     Yes,  I  do.  [373] 

Q.  Now,  we  have  another  crossing  called  the 
Ferry  Street  crossing  which  is  north  of  the  station. 
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and  then  there  is  still  another  crossing  up  by  the 
store,  the  diagram,  the  parallelogram,  indicates  a 
store,  North  Street ;  do  you  recognize  that  crossing  ? 

A.     I  recognize  the  crossing. 

Q.  Now,  is  there  another  crossing  in  the  little 
hamlet  of  Anderson  and  if  so,  where  is  that? 

A.  It  would  be  a  little  south  of  this  crossing,  of 
the  Howard  Street  crossing. 

Q.  That  would  be  the  direction  towards  Red 
Bluff.  Does  that  crossing  that  you  have — do  you 
understand  the  map  now?  A.     Yes. 

Q.  You  can  resume  the  stand.  This  crossing  you 
mentioned  that  this  distributing  plant  is  near,  does 
that  appear  on  this  map  or  not? 

A.     No,  sir,  it  does  not  appear. 

Q.  Approximately  where  is  it  with  relation  to 
the  North  Street  crossing? 

A.  Approximately  a  mile  north  of  that  North 
Street  crossing. 

Q.     And  are  there  any  other  crossings  in  there? 

A.     No,  sir. 

Q.  All  right.  As  you  approached  Anderson, 
turned  the  bell  on  at  the  point  you  have  already 
testified  to,  did  you  leave  it  on  and  when  did  you 
turn  it  off?  [374] 

A.  I  left — turned  the  bell  on  in  that  place,  as 
I  have  said,  I  turned  it  off  after  we  had  stopped, 
after  the  accident. 

Q.  After  you  had  come  to  a  stop,  after  the — 
south  of  the  crossing  after  the  accident? 

A.    Yes. 
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Q.  Aiid  during  that  intervening  time,  can  you 
tell  us  whether  or  not  your  personal  observation, 
whether  or  not  it  was  ringing  and  working  prop- 
erly? A.     It  was  working  properly. 

Q.     I  see. 

Mr.  Phelps:  We  have  reached  4:00  o'clock.  Does 
your  Honor  want  to  adjourn? 

The  Court:  All  right.  We  will  adjourn  now, 
ladies  and  gentlemen,  until  10:00  o'clock,  and  in 
the  interim  please  bear  in  mind  the  admonition  I 
have  heretofore  given  you. 

(Whereupon,  an  adjournment  was  taken  till 
10:00  o'clock  a.m.,  Wednesday,  December  28, 
1949.)  [375] 

December  28,  1949  at  10:00  o 'Clock 

The  Clerk:  Shanahan  vs.  the  Southern  Pacific 
Company,  on  trial. 

Mr.  Phelps:  Mr.  Kafer  was  on  the  stand.  Will 
you  get  Mr.  Kafer? 

PHILLIP  S.  KAFER 
resumed  the  stand,  previously  sworn. 

Direct  Examination 
(Continued) 
By  Mr.  Phelps : 

Q.  Now,  Mr.  Kafer,  before  we  adjourned  yes- 
terday evening,  I  believe  you  had  told  us  about 
the  operation  of  the  bell?  A.     Yes. 

Q.  Which  is  something  the  fireman  does,  and 
that  is  your  job?  A.    Yes. 
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Q.  Now,  then,  with  reference  to  the  headlight, 
will  you  tell  us  ais  you  were  coming  out  of  Redding, 
Mr.  Kafer,  were  the  headlights  burning? 

A.     Yes,  they  were. 

Q.     And   two   headlights   or   just   one? 

A.     There  are  two  headlights  on  that  engine. 

Q.  And  one — will  you  tell  us  what  the  various — 
the  two  types  are? 

A.  The  one  headlight  is  called  a  Mars  head- 
light, which  in  [376]  operation  is  oscillating  or 
wagging  across  in  front  of  the  engine.  The  other 
one  is  the  regular  headlight  that  is  held  stationary. 

Q.  All  right.  Now,  proceeding  south  of  Redding 
and  before  you  came  to  the  train  on  the  siding  at 
Anderson,  can  you  tell  us  whether  or  not  the  head- 
lights were  burning? 

A.     Both  headlights  were  burning. 

Q.  All  right.  And  with  reference  to  the  Mars 
headlight,  was  it  oscillating  or  stationary? 

A.     For  the  train  on  the  siding  it  was  stationary. 

Q.  Before  you  came  to  the  train  on  the  siding 
was  it  oscillating  or  stationary? 

A.  I  put  it  on  stationary  position  before  we 
came  to  the  train  on  the  siding. 

Q.     Now,  you  say  you  did?  A.     Yes. 

Q.     You  operated  the  control  that  did  it? 

A.     Yes,  I  did. 

Q.  Now,  then,  when  that  headlight  is  on  sta- 
tionary, then  you  have  two  lights  headed  directly 
down  the  track?  A.    Yes,  you  have. 
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Q.  And  can  you  tell  us  how  long  that  remained 
in  a  stationary  position? 

A.  Approximately  till  the  engine  had  passed 
near  the  end  of  the  train.  [377] 

Q.     Near  the  end  of  what  train? 

A.     The  train  that  was  in  on  the  siding. 

Q.    And  then  after  that  what  did  you  do  ? 

A.     It  was  put  back  in  the  oscillating  position. 

Q.     And  was  that  before  or  after  the  accident? 

A.     Before  the  accident. 

Q.  So  that  at  the  time  of  the  accident  at  the 
Howard  Street  crossing  it  was  oscillating? 

A.     The  Mars  light  was  oscillating. 

Q.     Was  the  other  light  burning? 

A.     Yes,  it  was. 

Q.  Now,  then,  Mr.  Kafer,  directing  your  atten- 
tion again  to  your  approach  to  Anderson,  can  you 
tell  us  whether  or  not  warning  crossing  whistles 
were  sounded? 

A.     The  warning  whistles  were  sounded,  yes. 

Q.  And  can  you  tell  us  where  that  commenced 
and  describe  to  us  how  those  were  sounded? 

A.  That  was  commenced  a  quarter  of  a  mile,  a 
prescribed  signal  post  above  the  North  Street  cross- 
ing, and  continued  for  each  crossing. 

Q.  And  as  the — ^will  you  tell  us  whether  or  not 
it  was  continuous  from  the  point  you  have  described 
north  of  the  North  Street  crossing  down  to  the 
Howard  Street  crossing? 

A.     Yes,  it  was  continuous. 
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Q.  And  were  there  any  whistles  sounded  even 
before  that?  [378] 

A.  Yes,  there  were  for  other  crossings  previous 
to  that. 

Q.  For  the  crossing — what  is  the  first  crossing 
north  of  the  North  Street  crossing? 

A.     That  would  be  at  the  Signal  Oil  plant. 

Q.     And  were  there  any — ^withdraw  that. 

Mr.  Kafer,  as  you  were  coming  into  Anderson 
what  was  the  first  indication  you  had  that  there 
would  be  an  accident? 

A.     The  car  driving  up  in  front  of  the  train. 

Q.  Approximately,  the  best  you  can  tell  us, 
where  was  the  car  when  you  first  saw  it? 

A.  I  could  not  give  you  any  approximate  dis- 
tance there.  It  just  seemed  to  have  driven  up  right 
in  front  of  us. 

Q.     Was  it  in  motion  when  you  first  saw  it? 

A.     Yes,  it  was. 

Q.     Did  it  stop  at  any  time  after  you  saw  it? 

A.     No,  it  did  not  stop. 

Q.  And  did  you  have  an  opportunity  to  estimate 
its  speed?  A.     I  did  not. 

Q.  And  when  you  saw  that  automobile  driving 
towards  the  crossing,  that  is,  driving  towards  your 
track,  what  did  you  do? 

A.  First  thing  was  to  holler,  ''Hold  them,"  to 
Mr.   Stainbrook,  the  engineer. 

Q.    Did  you  do  that  immediately  from  seeing  it? 

A.    I  did. 

Q.    Now,  will  you  tell  us  whether  or  not  Mr. 
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Stainbrook  [379]  immediately  applied  the  brakes'? 

A.  Mr.  Stainbrook  did  apply  the  brakes  imme- 
diately. 

Q.  And  the  automobile;  describe  to  us,  tell  us 
what  it  did  within  your  view.   What  did  it  do"? 

A.  In  that  short  time  the  automobile  just  drove 
up  the  crossing  in  front  of  us,  disappeared  in  front 
of  the  engine. 

Q.  Disappeared  from  your  view  before  or  after 
the  impact?  A.     Before. 

Q.  Now,  then,  after  the  impact  and  with  the 
brake  stopped  in  emergency,  how  far  to  your  best 
judgment,  how  far  did  the  train  continue  on  over 
the  crossing? 

A.     Approximately  a  half  a  mile. 

Q.  And  from  your  experience  as  an  engine  man 
as  the  situation  was  then  existing  and  having  in 
mind  the  track  conditions  and  equipment  you  had, 
was  that  a  good  emergency  stop? 

A.     I  would  say  it  was  a  very  good  stop. 

Q.  Now,  then,  after  the  accident  and  after  your 
train  came  to  a  stop,  what  did  you  do? 

A.  We  got  down  and  run  around  the  engine  to 
see  what  had  happened. 

Q.  And  did  you  make  any  observation  at  that 
time  with  respect  to  the  headlights  of  the  locomotive 
when  you  went  around  to  the  front? 

A.    Yes,  I  did. 

Q.     And  what  did  you  see  ?  [380] 

A.  The  Mars  light  was  oscillating,  the  regular 
headlight  on,  and  the  bell  was  ringing. 
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Q.  And  you  made  an  observation  then  as  to  the 
bell,  what  about  that? 

A.     The  bell  was  ringing. 

Q.  What  did  you  do  after  making  those  ob- 
servations ? 

A.  We  took  the  door  off  the  pilot  of  the  engine, 
noting  that  the  air  hoses  had  been  broken,  and 
inspected  the  engine  all  around. 

Q.  Did  you  do  anything  with  respect  to  the  head- 
lights or  bell'? 

A.  After  inspecting  the  engine,  we  climbed  back 
up  in  the  cab,  shut  off  the  Mars  headlight  and  shut 
the  beU  off. 

Q.  And  was  that  before  or  after  anybody  ar- 
rived at  the  head  end  of  the  engine? 

A.     That  was  before  anybody  else. 

Q.  Now,  from  your  position  in  the  cab  on  the 
lefthand  side  of  the  locomotive,  did  you  have  an 
opportunity  to  observe  whether  or  not  the  wig-wag 
on  the  Howard  Street  crossing  was  working  or  not  ? 

A.     No,  I  did  not. 

Q.  Now,  as  you — I  don't  know  whether  we  can 
fix  this  or  not,  whether  I  have  asked  it,  but  if  I 
have  you  can  tell  me — did  I  ask  you,  could  you 
estimate  for  us  the  approximate  position  of  your 
locomotive  at  the  time  when  you  first  saw  the  auto- 
mobile? [381] 

A.  Well,  as  near  as  I  could  say  w^ould  be  by  the 
train  order  post  at  the  south  of  the  station. 

Q.     South  of  the  station? 


Southern  Pacific  Company  359 

(Testimony  of  Phillip  S.  Kafer.) 

A.  Right  at  the  south  corner  of  the  station,  in 
other  words. 

Q.  What  is  the  train  order  post,  what  is  that 
post? 

A.  That  is  a  post  for  giving  us,  letting  us  know 
whether  we  will  receive  orders  at  a  certain  station 
along  our  route. 

Q.  Is  it  the  post  that  the  orders  are  posted  on 
or  is  it  the  signal  showing  that  there  are  orders — I 
don't  understand  which. 

A.  It  would  be  the  signal  indicating  that  there 
are  orders. 

Q.  And  now  then,  as  you  were  approaching  the 
crossing,  and  at  that  time  can  you  tell  us  whether 
or  not  the  warning  whistle  at  that  time,  approxi- 
mately at  the  time  when  you  saw  the  train  for  the 
first  time,  whether  the  whistle  then  was  blowing? 

The  Court:    You  said  the  train. 

Mr.  Phelps:  I  meant  the  automobile.  If  I  did, 
I  am  sorry.  I  have  a  cold  and  a  splitting  headache 
and  I  can't  be  completely  responsible  for  what  I  am 
saying. 

The  Witness :    Would  you  state  that 

Mr.  Phelps :  I  will  ref rame  the  question.  With- 
draw that. 

Q.  As  you  were  approaching  the  crossing  there 
and  when  you  yelled,  '^Hold  it,"  can  you  tell  us 
whether  or  not  at  that  time,  if  you  know,  whether 
or  not  at  that  time  the  crossing  [382]  Avhistle  was 
being  sounded  ? 
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A.  It  was  being  sounded  for  that  approximately 
right  around  that  time,  yes. 

Q.  And  for  the  other  times  that  you  have  already 
told  us  about?  A.    Yes. 

Mr.  Phelps :    You  may  cross-examine. 

Cross-Examination 
By  Mr.  Murman: 

Q.  Mr.  Kafer,  as  I  understand  it,  you  have  been 
a  fireman  with  the  Southern  Pacific  Company  since 
1941,  is  that  correct?  A.    Yes,  it  is. 

Q.  And  you  have  been  at  the  Shasta  Division  all 
of  that  time?  A.    Yes,  I  have. 

Q.  Now,  have  you  always  been  operating  in  the 
district  from  Dunsmuir  to  Gerber? 

A.  No,  I  have  not.  I  have  operated  on  other 
districts  according  to  my  seniority. 

Q.  How  long  prior  to  the  accident  had  you  been 
in  the  district  from  Dunsmuir  to  Gerber? 

A.     I  believe  it  was  in  October. 

Q.     Of  1948?  A.     '48,  yes. 

Q.    A  matter  of  a  couple  of  months,  then? 

A.    Yes. 

Q.  And  how  often  did  you  make  the  trip  from 
Dunsmuir  to  Gerber  [383]  and  return? 

A.     Every  other  day. 

Q.  And  that  was  true  at  the  time  you  mentioned 
from  October  till  the  time  of  the  accident  ? 

A.    Yes,  it  is. 

Q.  So  you  passed  through  Anderson  many  times, 
is  that  correct?  A.    Yes,  I  have. 
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Q.  And  you  were  familiar,  were  you,  with  the 
crossing  there  in  Anderson  and  the  right  of  way 
and  the  general  surroundings  in  the  neighborhood 
of  the  depot  and  all?  A.    Yes. 

Q.  You  estimate  the  speed  of  the  train  to  be 
between  65  and  70  miles  an  hour  when  you  ap- 
proached Anderson  and  Howard  Street,  isn't  that 
correct?  A.     Yes,  it  is. 

Q.  Was  that  the  normal  speed  of  the  train 
through  there? 

Mr.  Phelps:  I  will  object  as  to  that  being  incom- 
petent, irrelevant  and  immaterial  as  to  what  the 
speed  was  on  other  occasions. 

The  Court:     Let  him  answer  it. 

A.  Between  65  and  70  miles  an  hour  would  be 
noimal  speed. 

Q.  Wasn't  it  more  often  65  miles  an  hour  speed 
that  you  went  through  there? 

A.    I  could  not  say  that. 

Q.    You  were  late  this  morning?  [384] 

A.    Yes,  w^e  were  late. 

Q.    About  25  minutes  ? 

A.  I  believe  it  was  25  minutes  late  out  of  Red- 
ding. 

Q.  Now,  you  talked  about  the  two  headlights, 
the  Mars  headlight  and  the  standard  headlight;  you 
operated  the  headlights,  as  I  understand  it? 

A.    Yes,  I  did. 

Q.  When  did  you  see  the  engine  of  the  freight 
that  was  on  the  west  siding? 

A.     I  did  not  see  it. 
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Q.  How  did  you  know  what  to  do  about  the  head- 
lights ? 

A.  The  engineer  called  that  there  was  a  "man 
in  the  hole"  or  a  train  on  the  siding. 

Q.    ''Man  in  the  hole"?" 

A.     That  is  our  railroad  expression. 

Q.  And  when  you  said  ''a  man  in  the  hole," 
what  did  you  do'? 

A.  That  was  the  indication  to  stop  the  Mars  to 
give  them  a  chance  to  identify  our  train. 

Q.  And  how  would  the  identification  occur,  do 
you  know? 

A.    Well,  by  the  indicators  on  the  engine. 

Q.     On  your  engine  ?  A.    Yes. 

Q.  Do  I  understand  you  to  mean  then  by  stop- 
ping the  Mars  from  oscillating  that  would  permit 
the  engineer  freight  on  the  siding  to  see  those  boxes 
up  at  the  front  of  your  engine?  [385] 

A.  The  indicators  are  back  about  half  way  on 
the  engine. 

Q.     On  the  passenger  engine? 

A.     On  a  passenger  engine. 

Q.  On  the  freight  engines  they  are  up  by  the 
funnel,  is  that  right? 

A.  On  the  passenger — on  the  freight  engines 
they  are  up  in  front  of  the  cab. 

Q.  Your  indicators  are  even  forward  of  that 
position  ? 

A.  They  are  between  the  cab  and  the  front  of 
the  engine. 

Q.    Yes,  all  right.    So  to  permit  the  engineer  of 
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the — yes,  he  would  be — the  engineer  on  the  right 
side,  to  see  your  train  and  identify  it,  you  stopped 
the  Mars  from  oscillating  1 

A.  Well,  the  engineer  of  that  train  would  not 
necessarily  there  are  other  members  of  the  crew  that 
could  identify  it. 

Q.  I  appreciate  that,  by  anyone  in  a  position,  a 
member  of  the  train  crew,  to  see  your  oncoming 
train,  you  stopped  the  oscillation  of  the  Mars  to 
permit  the  identification?  A.    Yes. 

Q.  Now  with  the  Mars  oscillating  would  that 
have  blotted  out  the  identification  ? 

A.     Yes,  it  would,  momentarily. 

Q.    Yes,  you  call  that  dimming  the  lights'? 

A.     No,  that  is  not  dimming  it. 

Q.  Well,  the  purpose  is  to  reduce  the  light  area 
so  that  the  engineer  of  the  freight  can  see  your 
identification,  isn't  [386]  that  correct? 

A.  Would  be  for  any  member  to  identify  our 
train. 

Q.  Do  you  have  an  expression  in  the  railroad 
parlance  as  to  what  you  call  that  when  you  stop 
the  Mars  from  oscillating?  A.     No. 

Q.  You  don't  have  any  "man  in  the  hole"  ex- 
pression for  that?  A.    No,  we  have  not. 

Q.  Now,  you  knew,  did  you  not,  that  you  were 
approaching  Anderson  when  you  got  that  "man 
in  the  hole"  call  from  Mr.  Stainbrook,  didn't  you? 

A.    Yes,  I  did. 

Q.  And  had  you  any  time  how  far  you  were 
away  from  Anderson,  that  is,  from  the  North  Street 
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crossing-?  A.     Xo.  not  at  that  time  I  eoDldn't. 

Q.  Have  vou  any  way  of  approximating  it  as  to 
whether  it  was  a  half  mile,  quarter  mile  or — was  it 
south  of  that  Signal  station  that  you  told  us  about? 

A.     I  really  don't  know. 

Q.  Let  me  ask  you  this  question:  Was  it  after 
you  started  the  beU  ringing  or  before  tiiat  yon 
stopped  the  Mars  from  oscillating^ 

A.     It  would  be  after. 

Q.  After.  So  it  was  within  that  area  yoa  started 
your  whistle  and  bell  on  the  approach  to  Anderson, 
is  that  correct  ? 

A.     I  started  the  bell,  but  not  the  whistle.  [381] 

Q.  Limit  it  to  the  bell  within  the  area  where  yoa 
started  normally  there,  start  the  bell  as  yon  ap- 
proach Anderson.  A.    Yes. 

Q.  Now,  did  you  see  the  freight  on  the  sidiiig 
as  you  came  into  Anderson  f  A.    I  did  not. 

Q.  From  your  position  on  the  left  side  of  that 
cab,  how  far  would  you  say  you  could  see  in  front 
of  the  engine  to  see  the  right  of  way? 

A-     I  don't  know  how  far  you  could- 

Q.  You  have  been  a  fireman  now  on  this  ran 
for  a  couple  of  months  and  you  have  been  a  fireman 
since  1941;  can't  you  tell  us,  seated  on  the  left  side 
of  the  cab,  at  what  point  you  can  see  in  front  of 
the  engine  on  the  right  of  way  right  direetiy  in 
front  of  the  engine  ? 

A.     Oh.  I  guess  approximately  750  feet. 

Q.  In  other  words,  the  obstruction  of  that  boiler 
is  such  that  vou  can't  see  the  risht  of  wav  ahead 
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of  you  sliorter  than  a  distance  of  750  feet  in  front 

of  the  engine,  is  that  rights 

A.     Well,  I  don't  know. 

Q.     Well,  is  that  apiDroximately  right? 

A.     x\pproximately. 

Q.  And  when  you  did  look  at  the  right  of  way 
from  that  position,  you  were  looking  at  any  angle 
to  your  own  right,  weren't  you,  seated  on  the  left 
side  of  the  cabf  [388]  A.     Yes. 

Q.  Now.  you  could  see  past  that  point  on  further 
to  the  right,  couldn't  you"?  A.     Oh,  yes. 

Q.  And  about  what  distan<?e  would  the  headlight 
beam  light  up  the  front  of  the  engine  normally  ? 

A.  I  would  say  approximately  between  800  and 
1000  feet. 

Q.  Now.  when  the  engineer  called  out  *'Man  in 
the  hole"  to  you  and  you  stopped  the  Mars  from 
oscillating,  didn't  you  look  down  the  track  at  that 
point — it  was  straight  track,  wasn't  it? 

A.    Yes. 

Q.     And  see  the  freight  on  the  west  side? 

A.     Probably  seen  part  of  it.  yes. 

Q.     You  saw  part  of  it  ?  A.     Saw  part  of  it. 

Q.     Beyond  the  750  foot  point  you  mentioned? 

A.     Yes. 

Q.  And  couldn't  you  see  with  the  illumination 
that  the  headlight  provided  that  it  was  blocking  the 
North  Street  and  Ferry  crossings  as  you  came  into 
Anderson? 

A.  No,  I  could  not.  I  was  watching  the  crossings 
on  my  side  approaching  Anderson. 
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Q.  You  were  watching  the  crossings;  didn't  you 
also  watch  the  full  portion  of  the  crossing  that  you 
could  see?  [389] 

A.  Yes,  I  watched  that,  but  I  couldn't  see  the 
train  blocking  the  crossings,  or  tell  which  one  it 
blocked. 

Q.  You  couldn't  see  that.  Was  that  due  to  the 
stopping  of  the  oscillation  of  the  Mars? 

A.     Speed  you're  moving. 

Q.    Due  to  the  speed  you  are  moving  ? 

A.  You  couldn't — from  my  side,  you  couldn't  tell 
which  one  of  the  crossing  they  were  blocking. 

Q.  You  say  that  was  due  to  the  speed  at  which 
you  were  moving  ?  A.     Could  be. 

Q.  Wasn't  it  also  due  to  the  fact  that  you 
stopped  the  oscillation  of  the  Mars? 

A.     I  really  don't  know. 

Q.  Isn't  it  the  purpose  of  the  oscillating  Mars 
to  throw  light  on  either  side  alternately  from  side  to 
side  instead  of  a  single  narrow  headlight  beam;  isn't 
that  the  purpose  of  the  oscillation? 

A.    Well,  could  be;  yes. 

Q.  Well,  when  you  are  out  in  the  open  country 
and  having  oscillation,  you  can  see  a  much  further 
distance  on  either  side  than  w^hen  you  don't  have  it 
oscillating?  A.     Oh,  yes. 

Q.  Of  course  you  do.  Therefore,  by  stopping  its 
oscillation,  the  width  of  your  illumination  forward 
of  the  train  down  the  track  was  narrowed  to  the 
single  beam,  wasn't  it?  [390]  A.     Yes. 

Q.     Now,  you  have  said  that  you  saw  a  car  drive 
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up  in  front  of  the  train   at  the   Howard   Street 

crossing  ?  A.     Yes. 

Q.     Can  you  tell  us  what  kind  of  a  car  you  saw? 

A.     I  cannot. 

Q.    How  do  you  know  it  was  an  automobile'? 

A.  Well,  you  just  saw  it  for  a  flash  drive  up  in 
front  of  you. 

Q.  You  saw  enough  of  it  to  see  it  was  an  auto- 
mobile ?  A.     Yes,  I  knew  that. 

Q.  But  you  couldn't  tell  us  whether  you  saw  a 
sedan  or  convertible  or  what  it  was,  is  that  right? 

A.     I  could  not. 

Q.  Can't  tell  us  anything  about  whether  it  was — 
had  headlights  on  or  taillights,  or  any  detail  about 
it  at  all  ?  A.     No,  I  could  not. 

Q.  Will  you  come  down  here  and  mark  on  this 
map  where  you  were  when  you  saw  that  automobile. 
You  said  you  were  south  of  the  station  at  the  train 
order  post? 

A.  I'd  better  change  that  and  say  the  south  end 
of  the  station  and  train  order  board. 

Q.     Train  order  board  ?  A.     Yes. 

Q.  Well  now,  tell  me  again,  you  mean  you  were 
at  the  south  end  of  the  station?  [391] 

A.  This  train  order  board  here  (indicating)  and 
the  south  end  of  the  station. 

Q.  You  understand  the  map;  I  think  Mr. 
Phelps A.     I  understand  it. 

Q.  This  is  the  main  line,  this  center  track?  (In- 
dicating.) A.     That  is  the  center  track. 

Q.    Will  you  mark  on  the  main  line  as  best  you 
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can  you  recall  about  where  you  were  when  you  first 

saw  the  automobile? 

A.  See  it  approximately  from  in  here  in  this 
area. 

Q.  Will  you  put  a  mark  on  there,  put  a  little 
cross. 

(Witness  marks  on  map.) 

Q.    Between  these  two  (indicating)  ? 

A.     I  couldn't  give  you  any  exact  distance. 

Q.  Well,  the  best  of  your  recollection.  You  said 
now  it  was,  as  I  understood  it,  south  of  the  station 
at  the  train  order  post,  you  say  now  between  the 
train  order  board  and  the  south  of  the  station? 

A.  Not  south  of  the  station;  at  the  south  end  of 
the  station. 

Q.    All  right,  you  mark  there. 

A.     Approximately  be  in  here  (indicating). 

Q.  All  right.  We  will  call  that  K-1;  K  is  for 
Kafer.  If  you  have  been-in  the  service,  we  don't 
want  you  to  be  mixed  up  with  K  rations.  Where 
was  the  automobile  on  the  crossing  when  you  saw 
it  first?  • 

A.  I  couldn't  tell  you.  You  are  moving  by  the 
station,  the  [392]  car  drove  out  right  over  the 
crossing. 

Q.  You  have  told  us  it  disappeared  at  the  inter- 
se<?tion.  A.     Yes,  it  did. 

Q.     That  was  before  the  collision  ? 

A.     That  was  before  the  collision. 
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Q.  After  it  disappeared  in  front  of  the  engine 
before  the  collision,  where  did  you  see  it  before  it 
disappeared  ? 

A.  Approximately  in  here,  I  would  say  (indi- 
cating) . 

Q.     Will  you  mark  where  you  saw  it? 

A.     Right  there  (indicating). 

Q.     Darken  that  and  we  will  call  that  K-2. 

A.    All  right. 

Q.  As  I  understand,  when  you  first  saw  the 
automobile  it  was  at  K-2  and  you  were  at  K-1  ? 

A.    Yes. 

Q.    According  to  your  best  recollection'? 

A.     Best  recollection. 

Q.     You  can't  tell  us  the  speed  of  the  automobile  ? 

A.  I  could  not  tell  you  the  speed  of  the  auto- 
mobile, no. 

Q.  Can  you  give  us  any  idea  how  much  time 
elapsed  from  the  time  you  first  saw  the  automobile 
when  you  were  at  K-1  and  it  was  at  K-2 1 

A.     Approximately  two  or  three  seconds. 

Q.     Twoor  three  seconds'?  A.     Right.  [393] 

Q.  Do  you  know  how  fast  a  train  is  traveling  at 
70  miles  an  hour  ?  A.     I  have  been  told. 

Q.  Of  course  none  of  us  know  except  what  we 
have  been  told. 

A.    105  feet  a  second,  I  have  been  told. 

Q.     105  feet  a  second'?  A.     Yes. 

Q.  You  can't  give  us  any  estimate  of  the  speed 
of  the  automobile  at  the  time  you  saw  it,  but  you 
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saw  it  moving  at  K-2  and  it  disappeared  in  front 

of  the  engine  on  the  crossing? 

A.  That  is  right.  I  wouldn't  know  anything 
about  that. 

Q.  You  say  an  interval  of  two  or  three  seconds 
here  elapsed  ?  A.     I  would  say  so. 

Q.    Did  you  ever  see  the  automobile  again  ? 

A.     No,  sir,  I  did  not. 

Q.  When  you  got  out  of  the  engine  and  went 
around  and  looked  at  the  pilot,  you  didn't  go  back 
and  look  at  the  automobile  ? 

A.  We  are  not  able  to  go  back.  We  stayed  with 
our  engine  after  the  accident. 

Q.  That  is  part  of  your  instructions,  is  that 
right? 

A.     That  is  part  of  our  instructions,  yes. 

Q.  I  understand.  As  you  were  coming  down 
and  saw  the  automobile  some  750  feet  in  front  of 
the  engine,  according  to  your  best  estimate,  the  light 
from  the  first  point,  you  didn't  see  any  crossing 
signal  at  all?  [394]  A.     I  did  not. 

Q.    Never  saw  it  at  all? 

A.    No,  sir.    I  was  looking  for  the  crossing  there. 

Q.  Did  the  station  here  get  in  the  way  of  your 
vision  as  you  were  looking  up  the  crossing  tracks? 

A.  I  did  not  see  it  until  I  was  right  approxi- 
mately here. 

Q.  Directing  the  light  from  K-1  to  K-2,  that 
clears  the  station  by  considerable,  doesn't  it? 

A.    Yes. 
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Q.     Cleared  this  portion?            A.    Yes. 
Q.    If  the  car  had  been  stopped  in  this   area 
where  you  have  marked  K-2   and  you  had  been 
further  over,  the  station  would  prevent  you  from 

Mr.  Pheli^s:    I  object  to  that  as  hypothetical. 

!Mr.  Murman :  It  may  be.  It  may  be  argumenta- 
tive.   I  won't  press  it. 

Q.  (By  Mr.  Murman) :  Tell  me,  Mr.  Kafer, 
where  you  were  w^hen  you  put  the  Mars  light  on  for 
oscillation  ? 

A.     The  oscillator  light  was  near  the  caboose. 

Q.  You  mean  you  could  see  on  the  west  side 
where  the  caboose  was?  A.     I  didn't. 

Q.  How  did  you  know  you  put  the  light  on  as 
you  went  by  the  caboose  ?  [395] 

A.     Well,  you  could  tell  by  the  sound. 

Q.     By  sound?  A.     By  sound. 

Q.    You  mean  the  noise 

A.  As  your  train  passes  along  these  boxcars  you 
get  a  sound  and  as  you  get  by  the  sound  is  a  little 
different. 

Q.  As  the  sound  of  your  moving  train  changed 
you  concluded  you  went  by  the  caboose  ? 

A.    Yes. 

Q.    Did  you  put  on  the  Mars  light  for  oscillation  ? 

A.    I  did. 

Q.  That  would  be  before  you  saw  the  car, 
wouldn't  it?  A.     Yes,  it  was. 

Q.    Can  you  tell  us  here  about  where  you  started 
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the  Mars  light  oscillating  again,  having  in  mind 
that  this  is  Ferry  Street,  the  Ferry  Street  crossing 
to  the  north  and  here  is  the  station  to  the  south  ? 

A.  Well,  I  have  a  recollection  of  the  Mars  head- 
light flashing  on  the  edge  of  the  station. 

Q.    Which  edge? 

A.     This  edge  (indicating). 

Q.     The  west  edge? 

A.    Well,  you  could  call  it  the  west  edge,  yes. 

Q.    About  where  the  order  board  was? 

A.    Well,  I  don't  know  the  exact  spot.  [396] 

Q.  I  know,  I  don't  want  it  with  exactness.  After 
all,  this  was  a  year  ago,  was  it  not? 

A.  That  is  right.  The  exact  spot  I  couldn't  say, 
but  you  could  see  it  flashing  on  back  and  forth  on 
this  station. 

Q.    Was  it  north  of  the  station? 

A.     It  would  be  to  the  north  of  the  station,  yes. 

Q.  It  was  somewhere  after  you  passed  the  end 
of  the  caboose  and  before  you  got  to  the  north  end 
of  the  station?  A.     It  could  be. 

Q.  You  said  you  didn't  turn  it  on  until  you 
passed  the  caboose?  A.    Yes. 

Q.  You  believe  the  first  thing  you  saw  in  the 
flashing  was  this  northwest  side  of  the  station,  is 
that  right?  A.    Along  there. 

Q.     Or  would  it  be  somewhere  between? 

A.     Between  that  and  the  crossing. 

Q.    And  you  can't  tell  us  about  where? 

A.     No,  sir,  I  cannot. 
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Q.  You  didn't  have  anything  to  do  with  the 
whistle  operation,  did  you  ?  A.     No,  I  did  not. 

Q.     You  may  take  the  stand  again. 

When  you  took  that  door  off  the  pilot  of  the 
engine,  did  you  look  at  it  at  all? 

A.  We  saw  it  was  bent  around  what  they  call 
the  cutting  level,  and  took  it  off.  [397] 

Q.     The  cutting  level  is  on  the  pilot,  is  it? 

A.     It  is  on  the  pilot,  yes. 

Q.     The  door  was  bent  around  it? 

A.     It  was  bent  around  it,  yes. 

Q.     The  glass,  I  suppose,  was  shattered? 

A.  There  was  no  glass,  just  the  shell  of  the 
door. 

Q.     Just  a  shell  of  a  door  ?  A.    Just  a  shell. 

Q.  You  can't  tell  us  anything  about  the  window 
in  the  door  at  all?  A.     No,  I  couldn't. 

Q.  Do  you  have  any  recollection  as  to  whether 
the  speed  of  the  train  slackened  at  all  as  you  came 
into  Anderson?  A.     No,  I  have  not. 

Q.  Are  you  familiar  with  the  rule  that  you 
people  have  about  showing  the  headlights  as  you 
pass  the  head  end  of  a  train  that  is  on  the  siding? 

A.    We  have  a  rule. 

Mr.  Phelps:  If  Your  Honor  please,  that  rule 
would  be  the  best  evidence. 

Mr.  Murman:    All  right. 

Mr.  Phelps:  And  I  should  like  to  see  whatever 
it  is. 

Mr.  Murman :  That  is  the  Southern  Pacific  rules, 
Mr.  Phelps. 
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Mr.  Phelps:  I  don't  know  them.  I  didn't  write 
them.  [398]    Which  one  is  it,  Mr.  Murman: 

Mr.  Murman:    17-C. 

Q.  Mr.  Kafer,  I  show  you  Rule  17-C  of  the 
Southern  Pacific  Rules  and  Regulations,  Transpor- 
tation Department,  dated  February  15,  1943,  which 
is  Plaintiff's  Exhibit  1  for  identification,  and  ask 
you  if  you  are  familiar  with  Rule  17-C. 

A.     Yes. 

Q.  That  had  to  do  vriih  changing  the  headlight 
beams,  doesn't  it?  A.    Yes,  it  does. 

Q.     Now, 

Mr.  Phelps:  Before  you  go  further  with  that,  I 
should  like  to  interpose  an  objection  as  to  the  rule 
on  the  ground  that  it  is  incompetent,  irrelevant  and 
immaterial,  woiddn't  establish  any  issue  of  this 
case,  remote,  and  having  nothing  to  do  with  this  case. 

Mr.  Murman:  I  have  no  objection  to  Your 
Honor's  looking  at  it.  It  is  Rule  17-C  (handing  to 
Court).    It  takes  in  subsections  C  and  E. 

Mr.  Phelps:  My  point  is  that  the  rule  has  no 
bearing  on  any  issues,  wouldn't  tend  to  establish  any 
negligence  on  the  part  of  the  defendant  Southern 
Pacific  Company  in  respect  to  this  accident  down 
here  on  Howard  Street.  It  only  applies  to  some- 
thing, if  it  applies  at  all,  and  I  don't  think  it  has 
anything  to  do,  but  if  it  did,  it  would  apply  to  some- 
thing too  [399]  remote.  Nothing  to  do  with  this 
accident,  couldn't  possibly  establish  any  negligence. 

Mr.  Murman:     Of  course,  you  are  familiar  with 
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the  rule,  Mr.  Phelps,  that  they  are  admissible  where 

the  facts  show  that  there  has  been  in  infraction. 

Mr.  Phelps:  If  the  evidence  is  material  to  some 
issue. 

The  Court:     Yes. 

Mr.  Phelps:  It  wouldn't  establish  any  issue  as  be- 
tween the  parties. 

The  Court:  It  would  have  to  be,  it  seems  to  me, 
an  infraction  bearing  on  this  case.  However,  it 
seems  immaterial  to  me,  but  I  will  allow  it. 

Mr.  Phelps:     That  was  my  point,  Your  Honor. 

Q.  (By  Mr.  Murman)  :  You  are  familiar  with 
this  rule  that  requires  that: 

"When  the  rules  require  headlights  to  be  dis- 
played, electric  headlights  on  road  engines  will  be 
dimmed  to  the  front,  except  when  nearing  street 
or  highway  crossings — except  when  nearing  street  or 
highway  crossings,  as  follows:  when  approaching 
stations  where  other  trains  are  standing;  when 
passing  head  end  and  ear  end  of  trains  on  adjoining 
tracks."  A.     That  could  be,  yes. 

Q.  You  were  on  this  side  approaching  the  station 
and  were  passing  the  head  end  of  the  freight,  but 
you  were  also  nearing  [400]  the  street  or  highway 
crossing,  were  you  not?  A.     That  is  right. 

Q.  It  was  after  you  changed  that  Mars  light  back 
to  oscillation  that  you  first  saw  the  car  at  K-2,  isn't 
that  right?  A.     Yes. 

Q.  Your  best  estimate.  A  matter  of  two  or  three 
seconds  elapsed  between  the  time  you  saw  the  car  at 
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K-2  and  the  car  disappeared  in  front  of  the  engine  ? 

A.     Yes. 

Q.  When  you  say  it  disappeared  in  front  of  the 
engine,  do  you  mean  the  entire  vehicle  disappeared  ? 

A.     Drove  across  from  out  of  my  vision. 

Q.  You  didn't  see  it  at  the  time  of  the  collision, 
then?  A.     I  did  not,  no. 

Q.  By  the  way,  what  kind  of  day  was  it  on  this 
particular  day,  a  year  ago  yesterday? 

A.     Sort  of  misty. 

Q.     Could  you  see  the  mist? 

A.    Well,  no,  you  couldn't. 

Q.     How  did  you  know  it  was  misty? 

A.  Different  places  coming  out  of  Redding  along 
there,  there  had  been  mist. 

Q.  Wasn't  there  an  accumulation  of  dampness 
on  your  storm  window? 

A.     I  don't  know  if  there  was.  [401] 

Q.  You  had  a  storm  window  on  the  left  side  just 
the  same  as  the  right? 

A.     Yes.     Probably  a  little  on  there,  yes. 

Q.  You  don't  have  any  wipers,  you  use  a  storm 
window?  A.     Use  a  storm  indow. 

Q.  Was  there  an  accumulation  of  mist  on  the 
storm  window? 

A.     I  don't  recall  if  there  was  or  not. 

Q.  Well,  you  were  looking  through  it,  weren't 
you?  A.     Yes. 

Q.  Can  you  tell  us  whether  there  was  dampness 
or  drops  of  water  or  some  accumulation  of  moisture 
on  that  window? 
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A.     I  had  wiped  the  window  off. 

Q.    Where  had  you  done  that? 

A.     Redding. 

Q.  At  Redding?  Did  you  wipe  it  again  before 
the  accident? 

A.    Oh,  I  imagine  once  or  twice,  yes. 

Q.  When  you  say  you  imagine,  you  mean  that 
is  your  best  recollection? 

A.     That  is  the  best  recollection  I  have,  yes. 

Q.  You  are  not  just  imagining  things?  You  are 
trying  to  tell  us  what  you  remember? 

A.     I  am  trying  to  tell  you  what  I  remember. 

Q.  You  say  once  or  twice?  Can  you  tell  us, 
according  to  your  best  recollection  again,  now,  about 
where  it  was  the  last  time,  about  where  you  were 
on  the  track  the  last  time  you  [402]  wiped  the  storm 
window  off?  A.     I  couldn't  tell  you. 

Q.  But  you  do  remember  that  there  was  sufficient 
moisture  accumulated  on  that  storm  window  to 
require  you  to  wipe  it  off  once  or  twice  between 
Redding  and  Anderson?  A.    Well,  yes. 

Q.  And  your  speed  all  that  time  was  about  con- 
stant, was  it? 

A.  Well,  it  would  average  according  to  the  con- 
tours of  the  land. 

Q.  Isn't  it  a  generally  down  grade  from  Ander- 
son to  Redding?  A.    Up  and  down,  yes. 

Q.     But  mostly  down? 

A.    You  have  a  little. 

Q.    As  you  come  into  Anderson? 
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A.    Downgrade  there,  yes. 

Q.  How  about  the  lighting  conditions?  What 
was  the  condition  of  the  light  ?  A.     Dark. 

Q.  It  was  dark?  Was  it  dark  up  to  the  time 
that  the  engine  came  to  a  stop  a  half  mile  beyond 
the  crossing?  A.    Yes. 

Q.  Of  course,  when  you  got  out  and  looked  at  it 
in  the  headlight,  you  could  see  it  clearly  in  the  dark- 
ness, is  that  right?  A.     Yes,  we  could. 

Q.  Did  you  see  any  flagmen  in  the  vicinity  of 
this  crossing  [403]  as  you  approached  it  this  morn- 
ing, speaking  of  the  Howard  Street  crossing  now? 

A.     I  did  not. 

Mr.  Phelps:  I  make  the  same  objection,  Your 
Honor.    I  know  Your  Honor's  ruling. 

Q.  (By  Mr.  Murman) :  That  was  a  15  car  train, 
was  it? 

A.  I  don't  remember  the  number  of  cars.  I 
think  around  15. 

Q.  Do  you  remember  whether  it  had  a  name  or 
not,  or  was  it  just  train  13? 

A.     I  believe  it  was  called  the  Beaver. 

Mr.  Murman:  I  have  no  further  questions  from 
this  witness. 

Redirect  Examination 

By  Mr.  Phelps: 

Q.  Mr.  Kafer,  in  addition  to  this  switch  which 
controls  the  oscillating  of  the  Mars  light,  your  head- 
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lights  have  another  switch  to  control  the  amount 

of  the  light  within  the  headlight,  is  that  correct? 

A.    Yes,  it  does. 

Q.     That  is  called  a  dimming,  is  that  correct? 

A.     That  is. 

Q.  When  you  dim  the  light,  it  is  like  on  an  auto- 
mobile ?  A.     That  is  right. 

Q.    Less  candlepow^er  ?  A.     That  is  it. 

Q.  That  is  the  only  thing  that  has  reference  to, 
is  that  [404]  correct?  A.     Yes. 

Q.    You  did  not  dim  the  light  in  that  sense  ? 

A.     I  did  not  dim  it  in  that  sense,  no. 

Q.     The  only  thing 

The  Court:  As  I  read  the  regulation,  it  didn't 
require  it,  anyway. 

Mr.  Phelps:  It  didn't  require  it  anyway,  but  I 
thought  we  better  cover  it  100  per  cent,  since  Your 
Honor  permitted  it  in. 

Q.  Now,  then,  Mr.  Kafer,  in  the  cab  of  the  loco- 
motive, and  where  you  were  seated,  your  seat  is 
alongside — ^your  seatbox  has  an  armrest  to  your 
left,  does  it  not?  A.    Yes,  it  does. 

Q.  To  your  left  there  is  an  open  window,  is 
there  not?  A.    Yes. 

Q.    There  is  no  glass  in  that  window  of  any  kind  ? 

A.    Not  in  the  window  itself,  no. 

Q.  The  only  open  window  that  you  were  looking 
out  of  and  leaning  out  of  ?  Is  that  in  the  operation 
of  the  locomotive,  both  fireman  and  engineer  ? 

A.    Yes. 
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Q.     That  is  where  you  look  for  your  view? 

A.    Yes. 

Q.  The  storm  window  has  the  effect  of  deflecting 
wind  and  mist  [405]  and  rain  around  you,  is  that 
right  ?  A.     Yes. 

Q.  So  that  in  looking  out  you  can  look  ahead 
without  interference  from  mist  and  rain  ? 

A.    Yes. 

Q.  You  find  that  is  the  effect?  So  that  on  this 
occasion  as  you  were  approaching  Anderson  you 
were  looking  out  of  the  open  window  without  any 
glass  whatsoever?  A.    Yes,  I  was. 

Q.  Now,  then,  you  were  asked  with  reference  to 
the  beam  of  the  headlight  when  you  directed  the 
beam  of  the  headlight  directly  down  the  track — that 
is,  the  Mars  light — there  are  two,  one  above  the 
other,  is  that  correct?  A.     That  is  right,  yes. 

Q.  Both  directed  down  the  line.  And  you  were 
asked  about  this  narrow  beam.  Does  it,  as  it  goes 
out,  spread  out,  does  it  not?  A.    Yes. 

Q.  So  that  it  doesn't  just  encompass  the  track 
itself?  A.     No. 

Q.  In  addition  to  what  other  purposes  there  may 
be  as  to  the  Mars  light,  one  of  the  purposes  of  an 
oscillating  light  is  to  attract  attention  of  people, 
motorists,  and  so  forth,  isn't  that  right? 

A.    Yes,  it  is. 

Q.  Other  than  a  still  light  which  doesn't  have  so 
much  tendency  [406]  to  attract  attention? 

A.    Yes. 
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Q.  Now,  then,  Mr.  Kafer,  you  were  asked  with 
reference  to  watching  the  righthand  side  of  the 
track — it  would  be  on  the  engineer's  side? 

A.     That  would  be  the  engineer's  side. 

Q.  In  the  ordinary  operation  of  the  locomotive, 
and  was  it  or  was  it  not  true  on  this  occasion,  that 
the  fireman,  and  you  as  a  fireman,  were  charged 
with  the  duty  of  looking  to  the  left  at  crossings  to 
see  traffic,  and  so  forth?  A.    Yes,  I  was. 

Q.  You  divide  the  duties  and  responsibilities  in 
that  regard?  A.     Yes. 

Q.  So  that  your  attention  is  always  directed  to 
the  left  rather  than  to  the  right  ?  A.     Yes,  it  is. 

Q.     And  down  the  track. 

A.     Down  the  track,  yes. 

Q.  Can  you  tell  us  whether  or  not  in  your  experi- 
ence as  a  fireman,  whether  or  not  in  looking  out  and 
down  the  track,  and  ahead,  for  approaching  ve- 
hicular traffic  on  crossings,  whether  or  not  you 
would  keep  your  eye  centered  down  in  the  watching, 
not  only  at  Howard  Street  crossing,  but  also  the 
crossing  beyond?  A.    Yes.  [407] 

Q.    It  is  your  duty  to  watch  both  crossings  ? 

A.    Be  watching  all  crossings,  yes. 

Mr.  Phelps:     I  have  no  other  questions. 

Recross-Examination 

By  Mr.  Murman: 

Q.  Mr.  Kafer,  you  say  there  were  two  switches 
for  the  headlights?  A.     Yes,  sir. 
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Q.    Where  were  they  located  in  the  cah  ? 

A.  Right  over  the  cab,  right  up  on  my  side  near 
up  above  the  window. 

Q.     Are  they  rocker  switches  or  open? 

A.  No,  it  had  a  sort  of  a  toggle  switch  and  the 
other,  the  Mars  light,  has  a  sort  of  a  quadrant. 

Q.  Did  you  look  up  to  grasp  the  Mars  switch 
when  you  turned  the  oscillator  back  on? 

A.    No,  my  hand  was  on  the  Mars  switch. 

Q.  Did  you  have  your  hand  on  the  Mars  switch 
all  the  time  ? 

A.  During  the  time  going  by  the  train,  yes, 
because  it  is  much  easier  if  you  have  your  hand  on 
it,  on  the  grip,  to  flick  it  than  it  would  be  down  here 
and  look  around  up.  That  would  distract  your  at- 
tention. 

Q.  You  can't  use  your  left  hand  as  you  showed 
us?  A.    Yes. 

Q.  That  is  the  side  that  is  out  toward  the  open 
window,  isn't  it?  [408]  A.    Yes. 

Mr.  Murman:    No  further  questions. 

Mr.  Phelps:  I  have  no  further  questions.  May 
this  witness  be  excused.  Your  Honor? 

The  Court:    Yes. 

Mr.  Murman:    I  have  no  objection. 

Mr.  Phelps :    You  may  be  excused. 

Call  Mr.  George  Thomas. 
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called  on  behalf  of  the  defendant ;  sworn. 

The  Clerk :    Q.    State  your  full  name  to  the  Court 
and  jury,  please. 
A.     George  W.  Thomas. 

Direct  Examination 
By  Mr.  Phelps: 

Q.    Mr.  Thomas,  where  do  you  live? 

A.    At  Dunsmuir,  California. 

Q.     How  long  have  you  lived  there? 

A.    Nine  years. 

Q.    Now,  by  whom  are  you  employed? 

A.     Southern  Pacific. 

Q.  How  long  have  you  been  employed  by  the 
Southern  Pacific  Company? 

A.     Nine  years  altogether. 

Q.     In  what  capacity  ?  [409]  A.    Brakeman. 

Q.  Other  than  working  for  the  Southern  Pacific 
Company,  have  you  had  any  experience  with  any 
other  railroads?  A.    Yes,  I  have. 

Q.  Now,  then,  in  December — ^December  27, 1948 — 
were  you  then  engaged  in  your  occupation  as  a 
brakeman  for  the  Southern  Pacific  Company? 

A.    Yes,  sir. 

Q.  And  at  that  time  do  you  remember  what  divi- 
sion you  were  working  on  ? 

A.     Shasta  Division. 

Q.    Do  you  still  work  on  the  Shasta  Division? 

A.    I  do. 

Q.     Had  you  worked  on  the  Shasta  Division  the 
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entire  nine  years  you  worked  for  the  Southern  Pa- 
cific Company?  A.    Yes,  sir. 

Q.  Now,  then,  Mr.  Thomas,  I  direct  your  atten- 
tion to  December  27,  1948,  and  ask  you  if  you  re-call 
an  incident  in  which  there  was  an  accident  in  which 
a  Mr.  Shanahan  was  killed  at  the  Howard  Street 
crossing.  A.    I  do. 

Q.  First,  will  you  tell  us  whether  or  not  you  saw 
that  accident?  A.    I  did  not. 

Q.  Now^,  then,  Mr.  Thomas,  on  that  morning  a 
member  of  what  [410]  crew  were  you? 

A.  I  was  swing  brakeman  with  conductor 
Griffith. 

Q.     Conductor  Griffith  had  what  train? 

A.     Second-618. 

Q.     Is  that  a  passenger  train  or  freight  train? 

A.     Freight  train. 

Q.  Will  you  tell  us  where  that  train  was  when 
it  came  into  Anderson? 

A.    It  was  at  the  siding. 

Q.    Will  you  step  down  to  the  map,  please. 

(The  witness  left  the  witness  stand.) 

Q.  This  is  the  station.  This  is  in  the  direction 
of  Eedding,  and  I  am  pointing  to  the  right.  It  is 
left  on  the  map,  toward  Red  Bluff.  A.    Yes. 

Q.  The  main  line  track  has  been  identified  the 
east  main  line  here.  To  the  west  of  that  is  what 
appears  to  be  a  passing  track,  then  there  is  a  track 
adjacent  to  the  station  and  east  of  the  main  line. 

A.    Yes. 
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Q.  Will  you  indicate  which  track  your  train  was 
on?  A.     We  were  on  this  one  here. 

Mr.  Phelps :  Indicating,  may  it  please  the  Court, 
for  the  record,  the  passing  track  to  the  west  of  the 
main  line. 

Q.  Now,  Mr.  Thomas,  do  you  remember  from 
which  direction  you  [411]  had  come? 

A.    Yes,  we  came  from  the  west. 

Q.  You  are  using  railroad  directions  again. 
Railroad  west  to  you  means 

A.     Northwest. 

Q.     Toward  San  Francisco,  is  that  right? 

A.     That  is  right. 

Q.    Will  you  try  to  use  geographical  directions? 

A.    All  right,  sir.    We  had  came  from  the  west. 

Q.    From  the  west  and  proceeding  north? 

A.    Yes. 

Q.     In  the  direction  of  Eedding? 

A.     That  is  right. 

Q.  Now,  as  you  came  in,  then,  your  train  came 
in  on  the  main  line  I  am  now  indicating  on  the  map. 

A.    Yes,  sir. 

Q.     Then  to  that  siding  on  the  switch  on  the  map  ? 

A.     Yes,  sir. 

Q.    And  went  on  it?    Will  you  resume  the  stand? 

(The  witness  resumed  the  witness  stand.) 

Q.  Do  you  remember  approximately  how  many 
cars  you  had  that  day? 

A.    I  believe  it  was  99,  if  I  remember  correctly. 

Q.  Now,  your  job,  you  said,  was  swing  brakeman. 
Will  you  tell  us  what  a  swing  brakeman  does  ?  [412] 


386  Nelda  Shanahan  vs. 

(Testimony  of  George  W.  Thomas.) 

A.  That  is  the  man  that  takes  charge  and  super- 
vision of  movement  of  the  train,  inspection,  and  so 
forth,  does  switching. 

Q.  So  that  there  is  a  head  man,  rear  man  and 
swing  man?  A.    And  the  swing  man. 

Q.    And  the  swing  man  goes  between 

A.     The  whole  entire  train. 

Q.  Now,  as  best  you  can,  as  you  came  into  the 
siding,  will  you  tell  us — can  you  fix,  first,  if  you  can, 
the  location  of  the  caboose  after  you  came  to  a  stop  ? 
First,  I  am  assuming  you  did.  I  am  getting  ahead 
of  myself.  When  you  came  to  the  siding,  what  did 
you  do  ■? 

A.  As  soon  as  the  train  came  to  a  full  stop,  I 
got  off  the  caboose. 

Q.  I  mean,  what  did  the  train  do?  What  did 
you  do"?  A.     Stopped  at  the  siding. 

Q.  Do  you  know  what  the  purpose  of  that  stop 
there  was'? 

A.    For  the  meeting  of  three  trains. 

Q.  About  how  long  did  your  train  remain  at  the 
siding  there  at  Anderson  ?  A.    About  an  hour. 

Q.  During  that  time  how  many  trains  came  by 
from  a  northerly  direction?  A.     Three. 

Q.  Now,  then,  as  you  took  the  siding,  can  you  tell 
us  approximately  where,  if  you  can,  your  caboose 
came  to  a  stop.  About  [413]  where  was  it  with 
reference  to  the  Ferry  Street  crossing  or  the  sta- 
tion? A.    About  the  station. 

Q.    I  beg  your  pardon? 
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A.  It  was  about  the  station,  where  the  caboose 
stopped. 

Q.  And  to  your  recollection,  can  you  tell  us,  then, 
after  it  came  to  a  stop  what  did  you  do?  In  the 
first  place,  where  were  you  ?  Where  were  you  riding 
when  you  came  in? 

A.    Riding  in  the  caboose. 

Q.  Riding  in  the  caboose?  After  it  came  to  a 
stop,  what  did  you  do? 

A.  Got  off  the  caboose,  went  down  to  the  cross- 
ing below,  and  I  waited  around  there  at  the  cars 
to  see  if  I  was  going  to  have  to  cut  that  crossing  or 
not  till  the  train  went  by. 

Q.  When  that  first  train  went  by,  was  that  a 
passenger  train,  freight  train,  or  what  was  it? 

A.    It  was  a  passenger. 

Q.  Do  you  remember  what  the  number  of  the 
train  was  ?  A.    No.  11. 

Q.  Now,  what  were  your  duties  with  respect  to 
a  train  coming  in,  coming  south,  meeting  yours? 
What  were  your  duties  in  respect  to  that  train  ? 

A.  We  always  check,  check  the  indicators  to  see 
if  it  was  the  train  we  were  meeting. 

Q.    You  did  that  on  this  occasion?  [414] 

A.     I  did,  sir. 

Mr.  Phelps:  I  see.  It  is  11:00  o'clock,  Your 
Honor.    This  is  as  convenient  a  place  as  any  to  stop. 

The  Court:  Recess  for  ten  minutes,  and  during 
the  recess  bear  in  mind  the  admonition  heretofore 
given  you. 

(Recess.) 
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Q.  At  the  recess,  Mr.  Thomas,  we  had  talked 
about  11  coming  through.  Now,  as  the  train,  No. 
11,  went  by,  was  there  another  train  before  the 
No.  13?  A.    Yes. 

Q.    What  kind  of  a  train  was  that? 

A.     Two  light  engines  and  the  caboose. 

Q.    And  did  you  observe  that  train? 

A.    I  did. 

Q.  And  when  you  saw  that  approaching  what 
did  you  do  ? 

A.     Started  over  to  the  train  to  inspect  my  train. 

Q.  On  the — to  inspect  the  running  and  so  forth 
of  your  train  ?  A.     Yes,  sir. 

Q.  After  that  train  went  by,  what  was  the  next 
train  that  came  through?  A.     No.  13. 

Q.  All  right  now,  as  13  came  into  view,  where 
did  you  first  see — what  was  the  first  thing  that  at- 
tracted your  attention  that  13  was  coming  into 
Anderson  ? 

A.  I  saw  headlights  coming  around  a  curve  out 
of  Garvain. 

Q.  What  kind  of  a  headlight  was  it  that  you 
saw? 

A.  Well,  he  had  two  headlights,  the  regular  head- 
light and  the  Mars  lights. 

Q.  And  at  that  time  was  either  or  both  lights 
stationary,  or  one  moving? 

A.     One  was  moving.  [415] 

Q.  Now,  how  far  away  is  the  point  Garvain, 
or  a  curve  where  you  first  saw  the  locomotive  head- 
light from  where  you  were?  A.     Four  miles. 
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Q.     I  beg  your  pardon?  A.     Four  miles. 

Q.    And  where  were  you  at  that  time? 

A.  I  was  up  about  35  cars  when  I  first  saw  the 
headlights  from  the  caboose. 

Q.  Now^,  we  have  been  using  car  lengths.  You 
had  a  freight  train?  A.     Yes,  sir. 

Q.  What  do  you  normally,  you  railroad  men, 
mean  by  a  car  length  with  reference  to  a  freight 
train  car  length? 

A.  Well,  it  is  the  only  way  we  have  to  tell  our 
location,  if  we  are  asked. 

Q.    Well,  how  long  is  a  car  length? 

A.  It  varies  from — di:fferent  length,  some  40  feet, 
some  are  50  feet. 

Q.     All  right.     And  what  is  about  the  average? 

A.     Average  about  45. 

Q.  That  differs  from  the  length  of  passenger 
cars?  A.     It  does,  sir. 

Q.  Now,  as  you  saw  the  train  approaching,  as 
you  described  it,  at  any  time  while  it  was  in  your 
view,  did  you  see  any  change  in  the — anything  on 
the  engine?  [416]  A.     Not  until  he  got  close. 

Q.    And  what  happened? 

A.  The  Mars  light  went  stationary  for  the  main 
line  about  a  half  a  mile  beyond  our  engine. 

Q.  Now  then,  it  is  part  of  your  duties — did  you 
have  any  duties  with  respect  to  checking  that  train  ? 

A.    Yes,  it  is  our  duty  to  check  all  trains. 

Q.  And  can  you  tell  us  whether  or  not  the  train 
13  as  it  came  into  Anderson  and  after  it  passed  you 
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going  through  Anderson,  were  any  crossing  whistles 

sounded?  A.     Yes,  they  were  sounded. 

Q.  Approximately  where,  as  you  now  remember, 
were  the  whistles  sounded? 

A.  Just  as  he  passed  on  through,  he  started 
sounded  for  the  North  Street  crossing. 

Q.     For  the  North  Street  crossing? 

A.    Yes. 

Q.  And  thereafter  did  he  continue  to  sound 
whistles  ?  A.     Yes. 

Q.  And  were  any  whistles  sounded  for  any  cross- 
ing north  of  the  North  Street  crossing? 

A.    Yes. 

Q.  Now,  so  far  as  you  are  concerned,  you  have 
already  told  us  you  didn't  see  this  accident? 

A.    I  did  not.  [417] 

Q.  Now,  when  was  it  that  you  first  learned  that 
there  was  an  accident? 

A.  As  I  got  on  the  caboose,  pulled  out  of  the 
siding,  the  conductor  told  me. 

Q.    How  long  was  that  after  13  passed  ? 

A.     Approximately  three  or  four  minutes. 

Q.     You  learned  about  the  accident  from  whom? 

A.     From  the  conductor. 

Q.  By  that  time  will  you  tell  us  whether  or  not 
your  train  was  pulling  out  of  the  siding  and  on 
your  way? 

A.  We  were  out  on  our  way,  we  had  cleared 
the  main  line. 

Q.     The  front  end  of  the  train 
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A.    The  whole  train. 

Q.    You  got  on 

A.    I  got  on  at  the  switch. 

Q.  What  was  the  state  of  the  weather  as  you 
recall  it? 

A.     It  was  cloudy  and  misting  rain. 

Q.     Had  been  raining  that  night? 

A.    It  had. 

Q.    Was  it  raining  at  that  time? 

A.     Just  misting. 

Q.  Just  misting.  And  so  far  as  darkness  or 
light,  how  was  that? 

A.    Well,  it  was  still  dark. 

Q.     Had  dawn  broken?  [418] 

A.     Just  starting  to  break. 

Mr.  Phelps:    I  have  no  other  questions. 

Cross-Examination 
By  Mr.  Murman: 

Q.  Mr.  Thomas,  No.  11  was  the  Cascade,  wasn't 
it?  A.    Yes. 

Q.  You  said  the  caboose  stopped  at  about  the 
station.  Could  you  come  down  here  to  this  map 
and  mark  the  rear  of  the  caboose  as  you  recall  it? 
You  understand  the  map?  Mr.  Phelps  explained 
it  to  you,  I  believe. 

A.    I  do.    Somewhere  in  here  (indicating). 

Q.  Will  you  mark  a  cross  according  to  your  best 
recollection  as  to  the  rear  of  the  caboose? 

(Witness  marks  on  map.) 
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Q.     I  will  darken  that.    I  will  caU  that  T-1. 
A.    Yes. 
Q.     Thank  you. 

Mr.  Murman:     I  have  no  further  questions. 
Mr.  Phelps:    I  have  no  further  questions. 
The  Court:    That  is  aU  for  you. 
Mr.  Phelps:    May  this  witness  be  excused? 
The  Witness :    Thank  you. 
Mr.  Phelps:    CaU  Mr.  Grif&th.  [419] 

LUTHER  L.  GRIFFITH 

called   as   a  witness   on  behalf   of  the   defendant, 
sworn. 

The  Clerk :    Will  you  state  your  fuU  name  to  the 
court  and  jury,  please? 
A.     Luther  L.  Griffith. 

Direct  Examination 

By  Mr.  Phelps: 

Q.  Will  you  state  your  full  name,  please? 

A.  Luther  L.  Griffith. 

Q.  And  where  do  you  live,  Mr.  Griffith? 

A.  Dunsmuir,  California. 

Q.  And  how  long  have  you  lived  there? 

A.  I  have  lived  there  30  years. 

Q.  By  whom  are  you  employed? 

A.  Southern  Pacific  Company. 

Q.  And  in  what  capacity? 

A.  As  a  conductor. 

Q.  Before  being  employed  as  a  conductor,  what 
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was  your  capacity  with  the  Southern  Pacific  Com- 
pany? A.    As  a  brakeman. 

Q.     When  were  you  first  hired  as  a  brakeman? 

A.    In  September  9,  1919. 

Q.  And  since  that  time  have  been  continuously 
employed  either  as  a  brakeman  and  then  as  a  con- 
ductor? A.     Yes,  sir. 

Q.     When  were  you  promoted  to  conductor?  [420] 

A.     1926. 

Q.     And  on  what  division  are  you  employed? 

A.     Shasta  Division. 

Q.     The  entire  time?  A.     Yes,  sir. 

Q.  Now,  then,  Mr.  Griffith— in  December,  1948, 
December  27,  1948 — do  you  remember  an  accident 
in  which  an  automobile  was  struck  at  the  Howard 
Street  crossing  in  Anderson  in  the  morning? 

A.     Yes,  sir. 

Q.  Now,  on  that  morning,  you  were  a  member 
of  what  crew?  A.     Train  second,  618. 

Q,     How  many  cars  did  you  have? 

A.    As  near  as  I  recall,  99  cars. 

Q.     Freight  train  or  passenger? 

A.     Freight  train. 

Q.     And  in  which  direction  had  you  come  from? 

A.  We  had  came  from  Gerber  going  east  on  the 
railroad 

Q.     Geographically  which  direction? 

Mr.  Murman:  Any  time  the  witnesses  say  east, 
I  will  stipulate  it  is  north. 

Mr.  Phelps :    I  know 

A.    It  would  be  north. 
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Mr.  Murman:  That  is  as  to  operation  of  trains 
only. 

Mr.  Phelps :    That's  right.  [421] 

Don't  have  any  difficulties,  your  Honor,  only  two 
direction,  and  a  train  can  come  from  only  one  direc- 
tion, and  you  can't  get  mixed  up  that  way. 

Q.  All  right,  now,  as  you  came  in  to  the — into 
Anderson,  will  you  tell  us  whether  or  not  your 
train  was  required  to  stop? 

A.     Yes,  sir,  it  was  required  to  take  siding. 

Q.     Take  siding,  what  do  you  mean  by  that? 

A.  To  clear  the  main  track  to  let  trains  by,  or 
to  meet  trains. 

Q.  And  do  you  remember  how  many  trains  you 
had  to  meet? 

A.    We  had  three  trains  to  meet  there. 

Q.     From  which  direction  were  they  coming? 

A.     They  were  coming  from  the  north. 

Q.  From  the  north.  And  you  were  also,  I  take 
it,  familiar  with  this  map.  I  would  like  to  have 
you  come  down  and  look  at  it — you  are  familiar 
with  the  area — and  look  at  the  map.  I  want  to 
point  out  to  you — this  is,  it  is  not  marked  as  such — 
this  is  the  Howard  Street  crossing,  this  is  the  sta- 
tion, to  the  right  of  the  map  is  in  the  direction  of 
Redding,  left  of  the  map  is  in  the  direction  of 
Gerber,  and  three  tracks  shown  on  here,  the  center 
track  is  what  track?  A.    Main  track. 

Q.  Now  the  track  which  is  on  the  highway  side, 
the  side  away  from  the  station,  is  what  track  ?  [422] 

A.    Is  the  siding. 
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Q.  The  other  tracks  shown  here  on  the  station 
side,  what  is  thaf? 

A.     That  is  known  as  the  house  track. 

Q.  All  right.  When  you  took  the  siding,  you 
took  then  which  track? 

A.     I  took  this  track  (indicating). 

Q.    Indicating  the  west  track?  A.    Yes. 

Q.  And  the  other  house  track,  is  that  long  enough 
to  hold  99  car  freight  train?  A.     No,  sir. 

Q.    Will  you  resume  the  stand,  please? 

Now,  Mr.  Griffith,  after  your  train  came  in  the 
siding  and  it  came  to  a  stop  to  wait  for  the 
trains A.     Yes. 

Q.  Now,  will  you  tell  us  approximately,  to  the 
best  of  your  recollection,  where  your  caboose 
stopped  ? 

A.  Well,  the  best  of  my  recollection,  the  caboose 
had  stopped  just  north  of  the  last  mark  you  have 
on  that  map. 

Q.  Well,  come  down  and  mark  it  for  us,  will 
you,  where  you  think  the  caboose  stopped  ? 

A.  To  the  best  of  my  recollection,  my  caboose 
would  probably  fit  right  in  here  (indicating). 

Q.  All  right.  You  have  marked  a  cross  on  there, 
we  will  make  [423]  it  a  little  blacker  and  make  a 
line  and  call  this  G-1,  and  that  indicates  the  spot 
where  you  think  your  caboose  was  approximately? 

A.    Approximately  in  that  locality. 

Q.    Now  will  you  resume  the  stand? 

How  long  did  your  train  remain  in  the  siding  at 
Anderson  in  that  position? 
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A.     As  near  as  I  remember,  about  an  hour. 

Q.  When  the  first  of  those  trains  came  through 
of  the  three  that  you  were  to  meet,  do  you  remem- 
ber approximately  what  time,  or  don't  you  know? 

A.     I  don't  know. 

Q.  That  was  after  you  had  taken  the  siding  a 
train  came  through;  was  that  a  passenger? 

A.  The  first  train  came  through  was  a  pas- 
senger train,  No.  11. 

Q.  No.  11.  Now,  when  that  train  came  through, 
where  were  you?  A.     I  was  on  the  ground. 

Q.     And  whereabouts  on  the  ground? 

A.     Behind  the  caboose. 

Q.  And  as  that  train  came  through  did  you  make 
any  observation  as  to  the  operation  of  the  wig-wag 
signal  at  the  Howard  Street  crossing? 

A.    Yes,  sir. 

Q.  And  will  you  tell  us  whether  or  not  it  oper- 
ated? A.     It  was  operating.  [424] 

Q.  Will  you  tell  us  whether  or  not  you  saw  the 
oscillating  or  wig- wagging,  whatever? 

A.     It  was  wig-wagging,  as  they  call  it. 

Q.     Was  the  bell  ringing?  A.     Yes,  sir. 

Q.    Was  the  light  on?  A.     Yes,  sir. 

Q.  All  right.  After  that  train  passed,  what  was 
the  next  thing  that  happened? 

A.  The  next  train  that  came  through  was  two 
light  engines,  and  a  caboose. 

Q.  Now,  tell  us  with  reference  to  those  what,  if 
anything,  they  did? 
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A.  They  stopped  and  the  conductor  went  to  the 
telephone. 

Q.    Where  did  they  stop? 

A.  They  stopped  with  the  caboose  at  the  station 
platform. 

Q.  And  did  you  go  over  to  the  caboose  or  did 
you  stay  where  you  were? 

A.  I  started  to  the  caboose,  but  they  left  before 
I  got  in  the  caboose. 

Q.  All  right.  Now,  then,  and  while  that  train 
was  stopped,  they  were  still  on  the  main  line  ? 

A.     It  was  on  the  main  line,  yes,  sir. 

Q.  And  incidentally,  No.  11  came  through  on  the 
main  line?  A.     Yes,  sir.  [425] 

Q.  Now,  when  that  train  stopped  and  did  you 
make  any  observation  as  to  whether  or  not  the  wig- 
wag signal  at  the  Howard  Street  crossing  was 
operating  ? 

A.     The  wig-wag  signal  were  operating. 

Q.  Now,  approximately  to  the  best  of  your  recol- 
lection, about  how  long  was  that  prior  to  the  ac- 
cident ? 

A.  To  the  best  of  my  recollection,  between  10  and 
15  minutes. 

Q.  And  you  told  us,  you  say  that  this  was  not  a 
regular  train,  the  second  one  ? 

A.    No,  it  was  an  extra  train. 

Q.    What  did  you  use,  the  term  '* caboose  hop"? 

A.    Caboose  hop. 

Q.     That  is  an  enginee  and  a  caboose? 
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A.     Or  more  than  one  engine  and  a  caboose. 

Q.     This  had  two  engines  and  a  caboose"? 

A.     Two  engines  and  a  caboose. 

Q.  Now,  Mr.  Griffith,  directing  your  attention 
to  the  last  train  that  came  through,  what  train  was 
that?  A.     That  was  No.  13. 

Q.  Now,  w^here  were  you  when  that  train  came 
through  ? 

A.  I  was  behind  the  caboose  when  the  train 
came  through. 

Q.  Now,  before  that — first,  where  were  you  when 
you  first  saw  that  train  ? 

A.     I  was  on  the  station  platform. 

Q.  And  that  would  be  then  on  the  east  side  of 
the  main  track?  [426]  A.    Yes,  sir. 

Q.  And  what  was  it  that  attracted  your  attention 
that  the  train  was  coming? 

A.     I  saw  the  headlights  coming. 

Q.  At  the  time  you  saw  it,  do  you  know  whether 
or  not  they  w^ere  stationary  or  oscillating? 

A.     It  was  oscillating. 

Q.  And  at  any  time  after  you  first  observed  it, 
was  there  any  change  in  that  condition? 

A.  Yes,  sir,  when  the  13  passed  the  caboose,  two 
headlights  were  centered  for  the  track. 

Q.  Now,  you  were  on  the  station  platform  when 
you  first  saw  it;  you  were  behind  the  caboose  when 
the  train  went  by?  A.    Yes,  sir. 

Q.  Some  time  in  there  you  must  have  changed 
your  position.  Will  you  tell  us  when  and  how  you 
did  it? 
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A.  Well,  as  near  as  I  remember  the  train  No.  13 
was  probably  a  thousand  to  1500  feet  before  the 
train  reached  me,  I  crossed  over. 

Q.     And  what  was  the  purpose  in  crossing  over"? 

A.  Well,  to  be  behind  my  train  and  to  get  an 
indication  as  we  have  to  check  indicators  on  all 
trains  we  meet  on  the  road. 

Q.  Now,  were  you  intending  to  stay  there  for 
any  other  trains  1  A.     No,  sir. 

Q.  So  that  as  soon  as  13  cleared,  you  were  ready 
to  go  out  of  [427]  town?  A.     Yes,  sir. 

Q.  Then  as  you  resumed  your  position,  or  took 
your  position  behind  the  caboose  on  the  passing 
track,  was  onyone  with  you? 

A.  A  rear  brakeman  which  now  is  not  in  service, 
as  near  as  I  can  find  out. 

Q.     What  is  his  name?  A.     Johnson. 

Q.    You  say  he  is  not  in  service  ? 

A.     Not  in  service. 

Q.  You  haven't  seen  him,  you  don't  know  where 
he  is?  A.    No,  sir. 

Q.  Then  will  you  tell  us  as  best  you  can,  as  you 
were  standing  there  behind  the  caboose,  the  train 
went  by;  first,  can  you  tell  us  whether  or  not  you 
made  any  observation  as  to  whether  the  wig-wag 
was  working?  A.     The  wig- wag  was  working. 

Q.     This  was  as  13  was  approaching  the  crossing  ? 

A.    No.  13. 

Q.    Now,  then,  did  you  see  the  accident? 

A.    Yes,  sir. 

Q.    You  did.  [428] 
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Q.  Will  you  tell  us,  then,  what  you  saw  first  of 
the  automobile? 

A.  I  saw  the  automobile  approaching  the 
crossing. 

Q.  All  right,  and  approximately  how  far  from 
the  main  line  then  was  it  when  you  first  saw  it  ? 

A.     I  would  estimate  between  30  and  40  feet. 

Q.     At  that  time  was  it  moving  or  standing  still? 

A.     It  was  moving. 

Q.  Did  you  have  an  opportunity  to  estimate 
its  speed? 

A.  Well,  I  would  estimate  his  speed  at  about 
8  or  10  miles  an  hour. 

Q.  As  you  saw  that  automobile  approaching,  did 
it  ever  stop  before  the  collision? 

A.     From  my  viewpoint,  I  don't  think  it  did  stop. 

Q.    Well,  did  you  see  it  stop? 

A.     I  didn't  see  it  stop. 

Q.  Were  you  looking  at  the  train  or  did  you 
have  an  opportunity  to  determine  whether  or  not 
the  locomotive  was,  rather,  where  the  locomotive 
was  when  you  first  saw  the  car  ? 

A.     I  didn't  quite  understand  that  question. 

Q.  All  right.  You  first  saw  the  automobile,  I 
believe,  when  it  was  between  30  and  40  feet  from 
the  mainline?  A.     Yes. 

Q.     It  was  moving  then?  A.     Yes.  [429] 

Q.  Have  you  any  way  of  telling  us,  if  you  can — 
have  you  any  way  of  telling  us  where  the  locomotive 
was  at  that  time,  or  were  you  looking  at  it  ? 
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A.  I  was  looking  directly  at  the  locomotive  at 
that  time. 

Q.  Prior  to  that  time,  prior  to  seeing  the  auto- 
mobile, had  you  made  any  observations  as  to  the 
headlights  of  No.  13  as  it  was  approaching  ? 

A.    Yes,  sir. 

Q.  You  have  already  told  us  about  that.  All 
right.  Now,  then,  prior  to  seeing  the  automobile 
had  you  made  any  observations  as  to  whether  or  not 
any  passing  whistles  w^ere  sounded  by  No.  13  as  it 
was  approaching  Anderson? 

A.  The  whistles  were  being  sounded  continually 
while  coming  up  the  main  track. 

Q.     From  how  far  back,  continually  ? 

A.    Well,  I  would  estimate  a  half  a  mile. 

Q.  And  where  with  reference  to  the  North  Street 
crossing  ? 

A.  Well,  the  North  Street  crossing,  I  couldn't 
say.     That  was  farther  down  in  the  train. 

Q.  Well,  at  least  a  half  mile  from  where  you 
were? 

A.     Before  reaching  that  North  Street  crossing, 

Q.  Before  reaching  the  North  Street  crossing? 
Now,  then,  do  you  remember  whether  or  not  there 
were  any  whistles  sounded  when  13  approached  the 
head  end  of  the  train  on  the  siding? 

A.    I  couldn't  say.  [430] 

Q.    Now,  then,  after  the  impact  what  did  you  do  ? 

A.    After  the  impact? 

Q.    Yes. 


402  Nelda  Shanahan  vs. 

(Testimony  of  Luther  L.  Griffith.) 

A.  I  didn't  do  anything.  We  were  leaving  the 
siding  at  that  time. 

Q.     The  train  was  already  in  motion? 

A.  Well,  just  started  about  the  time  of  the  im- 
pact. 

Q.  You  had  to  catch  your  train  and  you  went 
on  out?  A.    Yes. 

Q.  Did  you  have  any  occasion  prior  to  the  see- 
ing of  the  automobile  which  you  saw,  did  you 
observe  the  operation  of  the  wig-wag  at  the  Howard 
Street  crossing? 

A.  Yes,  sir,  I  observed  the  wig-wag  when  I  was 
on  the  station  platform. 

Q.     That  was  before  you  crossed  over  ? 

A.    And  before  I  crossed  over. 

Q.  Did  you  make  any  observation  as  to  whether 
or  not  the  bell  was  ringing  on  the  wig-wag  ? 

A.     I  could  hear  the  bell  ringing. 

Q.     You  could?  A.    Yes,  sir. 

Q.  Did  you  make  any  observation  as  to  whether 
or  not  the  light  was  on  on  the  wig-wag  when  you 
were  on  the  station  platform? 

A.  Well,  I  couldn't  say  for  sure.  I  think  they 
were.  [431] 

Q.  And  also  as  to  whether  or  not  it  was  oscillat- 
ing back  and  forth?  A.     It  was  oscillating. 

Q.  All  right,  after  you  crossed  over  and  were 
standing  there  behind  the  caboose,  did  Mr.  Johnson 
also,  after  the  accident,  get  aboard? 

A.    Yes,  sir. 

Q.    Where  did  Mr.  Thomas  get  aboard,  if  you 
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remember?     You   know   Mr.    Thomas,    the    swing 

brakeman  *? 

A.  I  think  Mr.  Thomas  boarded  the  train  at  the 
east  switch  on  the  north  end  of  the  siding. 

Q.  Did  you  tell  him  that  there  had  been  an  ac- 
cident at  that  crossing?  A.     Yes,  sir. 

Mr.  Phelps :    That  is  all.    You  may  cross-examine. 

Cross-Examination 
By  Mr.  Murman : 

Q.  Mr.  Griffith,  it  was  dark  when  you  got  to  the 
siding,  was  it  not  ? 

A.     Yes,  just  breaking  day. 

Q.  It  was  just  breaking  day  when  you  got  to  the 
siding  or  when  you  left  it? 

A.  It  w^as  dark  when  we  got  to  the  siding  and 
when  we  left  the  siding  it  was  just  breaking  day. 

Q.    You  were  there  about  an  hour,  you  estimate  ? 

A.    About  an  hour.  [432] 

Q.  You  can't  tell  us  now  about  what  time  it  was 
when  you  got  on  the  siding,  as  I  understand  it? 

A.     No,  sir,  I  can't  tell  you  just  what  time  it  was. 

Q.  It  was  dark?  Was  the  weather  misty  that 
morning  ? 

A.  The  weather  was  misty  and  it  had  been 
raining. 

Q.  Had  been  raining?  And  how  was  the  tem- 
perature ? 

A.    I  didn't  look  at  the  temperature. 

Q.    Well,  were  you  dressed  in  warm  clothes? 
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A.     Well,  I  couldn't  answer  that  question. 

Q.  This  was  a  year  ago  December,  this  Decem- 
ber. You  have  been  a  conductor,  brakeman,  and  so 
forth  on  that  Shasta  Division  for  a  long  time. 
What  do  you  know  about  the  temperature  there 
at  6 :00  o  'clock  in  the  morning  up  in  that  area  ? 

A.  Well,  may  I  explain  that  question,  your 
Honor  ? 

The  Court:    Yes. 

A.  It  all  depends  about  this  warm  clothes  what 
we  would — what  you  would  call  warm  clothes.  We 
wouldn't  and  what  you  don't  call  warm  clothes  we 
do,  because  we  wear  a  lot  of  wool. 

Q.    Were  you  wearing  a  lot  of  wool  that  day? 

A.     Evidently. 

Q.     You  had  on  your  long  ones,  eh? 

A.     No,  never  wear  them. 

Q.  When  the  train  stopped  on  the  west  siding, 
your  freight  train,  you  got  out  of  the  caboose,  is 
that  right?  A.     Yes,  sir.  [433] 

Q.  And  you  put  a  mark  here,  they  call  that 
*'G-1,"  about  the  rear  of  the  caboose. 

A.     Just  about  the  rear  of  the  caboose,  yes,  sir. 

Q.     You  stood  there,  did  you,  or  what  did  you  do? 

A.     Oh,  I  moved  around  different  locations. 

Q.     That  was  before  No.  11  showed  up? 

A.     Yes,  sir. 

Q.  And  when  did  you  first  notice  No.  11  coming 
into  view? 

A.  Right  after  we  got  there  on  the  siding,  or  in 
the  clear  of  the  main  track. 
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Q.  Right  after  you  got  on  the  siding  you  noticed 
No.  11  coming  into  view"?  A.     Yes,  sir. 

Mr.  Murman:  By  the  way,  I  have  a  train  dis- 
patcher's sheets  here,  Mr.  Phelps,  that  shows  No.  11 
went  through  Redding  at  7:03  that  morning,  or 
7:02,  and  left  at  7:03,  is  that  it^ 

Mr.  Phelps :  I  think  that  is  undoubtedly  correct. 
That  is  Anderson? 

Mr.  Murman:  No,  this  is  Redding.  That  would 
be  north  of  Anderson.  In  other  words,  it  would  be 
even  later  at  Anderson.    Around  7:00  o'clock. 

Mr.  Phelps:     Yes. 

Q.  (By  Mr.  Murman)  :  Does  that  refresh  your 
memory,  Mr.  Griffith,  it  was  a  little  after  7 :00  when 
No.  11  came  into  view?  It  was  right  after  you  got 
out  of  the  caboose  that  you  [434]  saw  No.  11? 

A.    Yes. 

Q.     That  is  the  Cascade,  by  the  way,  isn't  it? 

A.    We  just  call  it  by  No.  11. 

Q.    You  don't  give  them  any  fancy  names? 

A.     No  fancy  names. 

Q.  You  were  coming  around  in  the  vicinity  of 
the  rear  of  the  caboose,  is  that  right? 

A.     That  is  right. 

Q.  When  did  you  first  look  toward  the  Howard 
Street  crossing? 

A.     Oh,  a  number  of  times,  just  walking  around. 

Q.  I  mean  in  relation  to  No.  11,  now.  We  are 
talking  about  No.  11.  When  did  you  first  look 
toward  the  Howard  Street  crossing  ? 
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A.  I  couldn't  just  tell  you  when  I  first  looked, 
but  I  remember  looking  a  number  of  times. 

Q.  Was  there  anything  down  that  way  particu- 
larly attracted  your  attention?  A.     No,  sir. 

Q.  So  when  you  looked  that  way  it  was  just  in 
the  normal  course  of  looking  about,  is  that  correct? 

A.     That  is  right. 

Q.  Now,  you  have  told  us  that  as  you  w^ere  at 
the  rear  of  this  caboose  where  you  have  marked  G-1, 
you  saw  the  wig-wag  at  Howard  Street  crossing 
operate  as  No.  11  came  into  Anderson,  [435]  is  that 
correct?  A.     Yes,  sir. 

Q.     When  did  you  first  notice  it  was  operating? 

A.  When  we  were  heading  in  the  siding  and  be- 
fore we  cleared  the  main  track. 

Q.     That  is  your  train,  now?  A.     Yes. 

Q.  We  will  go  past  that  now.  When  did  you 
first  notice  it  w^as  operating  as  No.  11  came  into 
Anderson  ? 

A.  Well,  apparently  when  the  headlight  looked 
between  the  switches,  that  is,  between  the  siding 
switches  at  Anderson. 

Q.  Are  you  talking  about  the  so-called  house 
track?  A.     The  siding. 

Q.     The  siding?     That  is  the  west  siding? 

A.     That  is  the  west  track,  sir. 

Q.  You  said  the  headlights  looked  like  it  was 
between  the  switches?  A.    Yes. 

Q.  Was  your  train  occupying  the  entire  siding 
with  the  exception  of  the  distance  between  the  ca- 
boose and  the  south  switch  ?  A.    Yes,  sir. 
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Q.     You  had  99  cars,  I  believe  ?  A.    Yes. 

Q.  The  engine  and  tender,  of  course,  would  be 
an  additional  unit?  [436]  A.    Yes,  sir. 

Q.     100  units  in  all? 

A.  Well,  they  aren't  known  by  units  in  steam 
engines. 

Q.  Pardon  me  if  I  call  it  that  way,  but  you  had 
99  cars  plus  the  engine  and  tender  ? 

A.    And  caboose. 

Q.     Oh,  the  caboose  is  extra,  too?  A.     Yes. 

Q.  I  see.  The  average  length,  I  think  you  said, 
of  all  cars  is  around  45  feet.  Of  course,  the  engine 
was  longer  and  the  caboose  would  be  about  the 
same  length,  wouldn't  it,  the  caboose  about  35  to 
40  feet,  and  the  engine  is  a  longer  unit — pardon  me 
if  I  use  that  expression.  A.    Yes. 

Q.  The  first  time  you  saw  the  signal  was  when 
No.  11  was  halfway  between  the  switches,  according 
to  your  best  estimate?  A.     Yes. 

Q.  What  attracted  your  attention  to  the  wig- 
wag? A.     What? 

Q.  What  attracted  your  attention  to  the  wig- 
wag? 

A.  Well,  it  is  customary  that  on  the  cars  I  have, 
we  kind  of  protect  crossings  when  we  are  there 
around  where  we  kind  of  block  them  or  anything, 
and  we  notice  all  that  stuff  for  our  own  benefit  and 
for  the  benefit  of  the  public. 

Q.  Then  you  were  paying  particular  attention 
to  the  wig-wag,  [437]  is  that  correct  ?  A.     Yes. 
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Q.    I  see.    Then  it  was  dark,  was  it  not? 

A.    Yes. 

Q.     And  misty,  isn't  that  right?  A.    Yes. 

Q.  And  contrary  to  the  way  this  wig-wag  is 
drawn  here — ^you  have  seen  it,  haven't  you? 

A.    Yes. 

Q.  It  is  actually  upright  and  wig-wagging  this 
way  (indicating),  not  up  and  down  this  way  (in- 
dicating), isn't  that  correct? 

A.     That  is  correct. 

Q.  You  were  here  looking  at  the  profile  of  it, 
weren't  you? 

A.     No,  I  was  looking  at  the  wig-wag. 

Q.  Well,  you  were  looking  at  the  standard  that 
the  wig-wag  was  on?  I  show  you  Defendant's  Ex- 
hibit A  which  is  a  picture  of  the  wig-wag  looking 
north.  Isn't  that  about  the  profile  you  saw  from 
where  you  were  up  here  back  of  the  caboose? 

A.     Well,  a  number  of  times,  if  I  may 

Q.  Just  answer  the  question.  Then  you  can 
explain  it.  Isn't  that  about  the  profile  you  looked 
at,  only  you  looked  from  the  other  direction  ? 

A.  Well,  I  wouldn't  say  because  a  number  of 
times  I  was  on  the  station  platform. 

Q.  I  know,  but  we  are  talking  now  about  the 
time  you  were  back  [438]  of  the  caboose  here  and 
No.  11  coming  down  there.  I  guess  it  was  coming — 
have  you  any  idea  of  the  speed  of  it? 

A.    No,  I  haven't. 

Q.    Well,  was  it  60  miles  an  hour  or  less  or  more  ? 

A.    Well,  I  couldn't  say. 
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Q.  No,  but  you  have  been  a  railroad  man  for 
many,  many  years,  since  1919,  I  think.  That  is 
right,  isn't  it?  30  years.  Can't  you  tell  us  your 
estimate  of  the  speed  No.  11  was  coming  as  she 
came  through  there? 

A.  I  would  estimate  the  speed  of  No.  11  between 
6o  and  70  miles  an  hour. 

Q.  No.  11  come  down  there  between  65  and  70 
miles  an  hour,  and  you  were  here  back  of  G-1  and 
you  were  looking  generally  toward  the  south.  Isn't 
that  about  w^hat  you  saw,  the  profile  of  that  wig- 
wag, just  reversing  the  picture  ? 

A.  From  where  I  was  standing  you  could  see 
the  wig-wag  and  see  that  the  wig-wag  was  working. 

Q.  All  right.  All  right,  I  am  not  saying  you 
aren't  testifying  to  seeing  the  wig-wag  working  at 
Anderson.  When  you  were  looking  at  it,  didn't  you 
look  at  the  profile  of  it  as  shown  in  that  picture, 
only  on  the  other  side,  on  the  reverse  side  of  it  ?  I 
just  want  to  know  if  you  weren't  looking  at  the 
profile. 

Mr.  Phelps:  I  think  he  doesn't  understand  what 
profile  is.    I  don't  know. 

Q.  (By  Mr.  Murman)  :  Do  you  know  what  a 
profile  is?  [439]  A.     No. 

Q.    I  am  sorry.    Look  at  me.    This  is  my  profile. 

A.    Yes. 

Q.    Now,  you  are  looking  full  at  me. 

A.    Yes,  sir. 

Q.     Here  is  a  full  view  of  the  wig- wag? 

A.    Yes,  sir. 
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Q.  There  is  a  profile  view  of  it,  looking  at  it 
from  the  south'?  A.    Yes,  sir. 

Q.  Is  that  what  you  saw  when  you  looked  at  it 
from  the  north?  A.    Yes,  sir. 

Q.  All  right.  I  am  sorry,  I  didn't  understand 
that  you  didn't  understand  me.  If  you  don't  under- 
stand me  at  any  time,  say  so,  because,  after  all,  we 
want  to  understand  each  other. 

You  were  in  this  same  general  position  back  of 
the  caboose,  as  I  understand  it,  when  No.  13  cleared 
at  the  time  that  you  stated  that  you  saw  the  wig- 
wag working  as  No.  13  came  through  ■? 

A.     That  is  right. 

Q.     Is  that  right? 

A.  No,  I  was  on  the  station  platform  when  No. 
13  was  approaching  the  Anderson  station. 

Q.     That  is  correct.    I  understand. 

A.  At  that  time  I  had  almost  a  clear  view  of 
the  wig-wag.  [440] 

Q.     Oh. 

A.  As  13  approached  the  caboose,  I  crossed  the 
main  track  over  behind  the  caboose. 

Q.     In  front  of  13?  A.    Yes,  sir. 

Q.  I  see.  Where  was  No.  13  about  the  time  you 
crossed  from  the  station  platform  over  to  the  ca- 
boose ? 

A.  "Well,  as  you  have  marked  it,  store  crossing, 
13  was  north  of  that  crossing  yet. 

Q.  North  of  the  store  crossing,  which  on  here 
is  called  North  Street  crossing? 
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A.     North  Street  crossing. 

Q.  You  have  seen  the  North  Street  crossing, 
have  you? 

A.    Have  I  seen  the  North  Street  crossing? 

Q.    Yes.  A.    Yes. 

Q.  You  say  it  was  north  of  the  North  Street 
crossing  ?  A.     Yes. 

Q.  How  far  north,  approximately?  Approxi- 
mately how  far? 

A.    Well,  I  would  estimate  it  about  500  feet. 

Q.  500  feet.  So  that  when  you  crossed  from  the 
station  platform  over  to  the  caboose.  No.  13  was 
about  500  feet  north  of  the  North  Street  crossing? 

A.     Yes,  sir. 

Q.  And  when  you  got  over  to  the  caboose,  where 
was  No.  13?  [441] 

A.  No.  13  was  between  the  North  Street  cross- 
ing and  the  caboose. 

Q.  And  the  caboose?  That  would  be  between 
North  Street  and  G-1?  A.     Yes,  sir. 

Q.  Was  it  coming  at  about  the  same  speed  as 
you  estimated  the  Cascade  coming? 

A.    Yes,  sir. 

Q.  As  you  were  back  of  the  caboose  here  about, 
here,  I  believe  you  said,  you  looked  at  the  Howard 
Street  crossing  and  saw  the  wigwag,  is  that  right? 

A.    Yes. 

Q.  And  both  as  to  No.  11  and  No.  13,  were  bells 
ringing  those  two  locomotives  as  they  came  down 
to  the  crossing?  A.    Yes. 
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Q.  Was  it  one  of  those  dang-dang-dang-dang- 
dang-dang-dang  bells,  like  that? 

A.     I  don't  remember  that. 

Q.  It  isn't  a  swing  bell,  is  it?  It  is  a  clapper 
bell? 

A.  I  don't  remember.  Different  engines  have 
different  types  bells. 

Q.     Didn't  you  hear  it? 

A.    You  could  hear  it. 

Q.  Was  it  a  dong-dong-dong-dong-dong-dong- 
dong  bell?  A.     I  don't  remember.  [442] 

Q.  Do  you  remember  the  old  type  bell  that  had 
a  piston  that  swung  back  and  forth  and  went  dong- 
dong-dong  ?  A.    Yes. 

Q:.     This  was  a  newer  type? 

A.  The  old  type,  if  it  gets  spinning,  will  dang- 
dang-dang,  too. 

Q.    You  mean  when  it  does  a  loop? 

A.    Yes. 

Q.  That  is  when  the  fireman  gives  it  too  much 
steam  and  it  gets  going  'round  and  'round.  This 
was  a  modern  engine  on  the  Cascade  and  the 
Beaver,  was  it  not,  new  engines  with  Mars 
lights  on?  A.    Yes. 

Q.  So  that  it  didn't  have  an  old  piston  bell, 
did  it?  A.    I  couldn't  say. 

Q.    But  you  did  hear  a  bell  ringing. 

A.     I  did  hear  a  bell  ringing. 

Q.  And  when  you  remember  hearing  the  bell 
ringing  on  the  engines  as  they  entered — let's  take 
the  Cascade,  first.    About  the  Cascade  engine,  when 
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you  heard  the  bell  ring,  about  where  was  it  at  the 

time  ? 

A.     It  was  in  the  vicinity  of  the  caboose. 

Q.  You  didn't  hear  it  before  it  got  to  the  vicinity 
of  the  caboose?  A.     I  don't  think  so.  [443] 

Q.     That  is  your  best  recollection? 

A.     That  is  my  best  recollection. 

Q.  How  about  the  Beaver?  How  about  No.  13? 
Where  did  you  pick  up  the  bell  on  that? 

A.     I  think  past  the  caboose. 

Q.  Past  the  caboose?  You  didn't  hear  the  bell 
before  that?  A.     The  whistle  was  blowing. 

Q.     No,  I  am  asking  you  about  the  bell,  now. 

A.     No,  sir. 

Q.  You  never  heard  the  bell  until  it  got  past  the 
caboose?  A.     I  think  it  was  past  the  caboose. 

Q.  When  it  w^as  past  the  caboose  you  heard  the 
bell?  A.    Yes. 

Q.  It  was  just  before  that  you  had  gone  over 
behind  the  caboose?  As  I  remember  it,  you  said 
the  engine  was  halfway  between  the  caboose  and 
the  North  Street  when  you  got  behind  the  caboose, 
is  that  it  ?  A.    As  an  estimate. 

Q.  Yes,  as  an  estimate,  that  is  right.  And  you 
heard  the  beU  as  it  passed  the  caboose.  When  you 
saw  the  automobile,  I  think  you  stated  it  was  about 
30  or  40  feet  east  of  the  main  line. 

A.     East  of  the  house  track. 

Q.  East  of  the  house  track?  You  said  it  was 
going  eight  or  ten  miles  an  hour?  [444] 
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A.    Yes,  I  estimate  about  8  or  10  miles  an  hour. 

Q.    Where  were  you — well,  let  me  make  this  a 
little  bit  clearer.     Will  you  come  down  here  and 
put  a  cross  on  about  where  you  saw  the  automobile 
when  it  was  going  8  or  10  miles  an  hour? 
(The  witness  left  the  witness  stand.) 

Q.  I  am  asking  you  of  the  automobile.  Where 
was  the  automobile? 

A.     The  automobile  was  in  here  (indicating). 

Q.  Was  right  there.  Will  you  mark  there  a 
cross?  All  right,  we  will  darken  that  a  little  bit. 
I  see  we  already  have  G-1.  We  will  call  this  G-2. 
Where  were  you  when  you  saw  the  autombile  at 
G-2  ?  A.    About  30  feet  behind  the  caboose. 

Q.  30  feet  behind  the  caboose,  and  that  G-1  is 
the  caboose,  is  that  right?  A.     That  is  right. 

Q.  Was  that  after  you  had  crossed  over  from 
the  station  platform  that  you  were  at  G — that  should 
be  called  G-3.  You  were  at  G-3  and  saw  the  auto- 
mobile here  at  G-2? 

A.    After  I  had  crossed  from  this  platform. 

Q.    Did  you  watch  the  automobile? 

A.  Not  continually.  I  may  have,  something  else 
may  have  attracted  my  attention.  At  the  time  No. 
13  passed  the  caboose,  we  are  in  a  position  to  read 
the  indicator  on  the  engine,  then  move  back  so  we 
won't  get  into  it  if  something  should  [445]  fall  off 
the  train  as  it  passed. 

Q.  What  do  you  remember  about  this  automo- 
bile?    What  kind  of  automobile  was  it? 
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A.     I  couldn't  tell  you. 

Q.  What  did  you  see  about  it  that  caused  you 
to  identify  it  as  an  automobile? 

A.     Headlights. 

Q.     It  had  headlights  on,  did  it?  A.     Yes. 

The  Court:  It  is  12:00  o'clock  gentlemen.  We 
will  take  the  usual  recess  until  2:00  o'clock.  In 
the  meantime,  ladies  and  gentlemen,  bear  in  mind 
the  admonition  the  Court  has  heretofore  given  you. 
Recess  to  2:00  o'clock. 

(Thereupon  an  adjournment  was  taken  to 
2:00  o'clock  p.m.)  [446] 

December  28,  1949,  at  2:00  o 'Clock 

LUTHER  L.  GRIFFITH 

resumed  the  stand,  previously  sworn. 

Cross-Examination 
(Continued) 
By  Mr.  Murman: 

Q.  Mr.  Griffith,  I  think  just  before  the  noon 
hour  you  were  telling  us  about  seeing  Mr. — or  an 
automobile  over  here  at  G-2  and  you  at  that  time 
were  over  here  at  G-3;  I  think  that  is  correct, 
isn't  it?  A.     Yes,  sir. 

Q.  Now,  you  said  you  saw  the  automobile  be- 
cause of  its  headlights,  I  think  that  is  what  you 
said  attracted  your  attention  to  it? 

A.    Yes,  sir. 

Q.    Did  you  see  more  than  one  automobile? 


416  Nelda  SJianaJmn  vs. 

(Testimony  of  Luther  L.  Griffith.) 
A.     Not  at  that  time. 
Q.    At  a  later  time  did  you  see — 
A.    No,  sir. 


') 


Q.  At  any  time  did  you  see  more  than  one  au- 
tomobile? A.    No,  sir. 

Q.  Did  you  see  where  this  automobile  that  you 
placed  at  Gr-2;  you  said  it  was  in  motion  at  the 
time  you  saw  it.    Did  you  see  where  it  went? 

A.  I  noticed  it  was  an  automobile  when  13 's  en- 
gine hit  it. 

Q.  You  saw  here  at  G-2  and  next  saw  it  when 
No.  13  engine  [447]  hit  it?  A.    Yes,  sir. 

Q.  Now,  where  was  it  when  you  saw  the  engine 
hit  it? 

A.  It  was — I  will  have  to  explain  that  because 
Mr.  Johnson,  the  brakeman,  was  standing  with  me 
at  the  rear  of  the  caboose.  I  made  the  remark  to 
him,  "If  that  is  a  sedan  automobile,  it  hit  about 
the  back  door  of  the  car,  right  there  in  the  front — 
back  of  the  front  seat." 

Q.  You  mean,  I  suppose,  by  teUing  us  your  re- 
mark to  Mr.  Johnson — by  the  way,  he  is  the  brake- 
man  who  has  left  the  service?  A.    Yes,  sir. 

Q.  That  you  actually  saw  the  engine  hit  it  at 
about  that  spot?  A.    Yes,  sir. 

Q.  Now,  when  the  collision  occurred,  you  were 
still  at  G-2,  were  you  not?  A.    Yes,  sir. 

Q.  And  you  were  looking  then  at  the  right  side 
of  train  No.  13  as  it  went  south  ?  A.    Yes,  sir. 

Q.    And  you,  from  your  position  at  G-2,  saw  the 
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collision  at  a  point  where  the  train  you  said  hit  a 

little  bit  to  the  rear  of  the  right  front  door? 

A.    Yes,  sir. 

Q.  Now,  will  you  come  down  here  and  mark  on 
this  map  about  [448]  where  the  car  was  when  you 
saw  the  engine  hit  the  car  a  little  to  the  rear  of  the 
right  front  door? 

A.  Well,  the  car  was  on  this  crossing  right  here 
(indicating) . 

Q.  You  put  a  dot  there ;  is  that  a  correct  cross  as 
to  the  dot?  A.     As  near  as  I  can  recall. 

Q.  Yes,  all  right.  I  will  mark  that  then  G-4. 
Now,  Mr.  Griffith,  that  is  where  you  saw  the  locomo- 
tive hit  the  automobile,  is  that  correct? 

A.    Yes. 

Q.  And  the  point  of  contact  as  you  marked  it 
here  was  at  the  rear  of  the  right  front 

A.     Right  rear  of  the  front  seat. 

Q.     Right  rear  of  the  front  seat? 

A.     Yes,  sir. 

Q.  And  you  don't  know  whether  it  was  a  sedan 
or  coupe  that  was  hit? 

A.     No,  sir,  I  didn't  know  at  the  time. 

Q.  Now,  did  you  see  the  automobile  momentarily 
before  the  engine  hit  it  ?  A.     No,  sir. 

Q.  Where  were  you  looking  at  this  point  before 
the  engine  and  the  car  came  into  collision?  I  say 
this  point,  I  mean  the  G-4  point  you  designated. 

A.    Yes,  sir. 

Q.  And  what  attracted  your  attention  to  that 
I  point?  [449] 
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A.     I  made  the  remark  to  the  rear  brakeman- 


Q.  Just  tell  me  what  attracted  your  attention, 
not  the  remark. 

A.  This  car  was  not  stopping  when  it  should, 
as  I  figured. 

Q.  Now,  when  you  told  me  yoU  couldn't  see  it 
from  the  time  you  saw  it  at  G-2  until  you  saw  it 
at  G-4;  did  you  see  it  somewhere  in  between? 

A.  No,  the  engine  shut  my  view  off  from  this 
point  to  that  point. 

Q.  Then  you  don't  know,  as  a  matter  of  fact,  do 
you,  that  the  car  did  or  did  not  stop  in  between  be- 
cause you  didn't  see  if? 

A.     I  couldn't  say  positively. 

Q.  You  didn't  see  it  between  those  two  points, 
is  that  right?  A.     That's  right. 

Q.  But  I  asked  you  what  caused  your  attention 
to  be  directed  at  this  point. 

A.  I  just  happened  to  turn  and  look  at  that 
point. 

Q.  I  see.  If  you  will  take  the  witness  stand 
again. 

Now,  between  the  time,  Mr.  Griffith,  that  you  saw 
the  car  at  G-2  and  you  then  later  saw  it,  the  colli- 
sion at  G-4,  did  you  remain  in  the  position  back 
of  the  caboose  that  you  had  gone  to? 

A.    Yes,  sir. 

Q.  And  you  were  looking  generally  in  a  south- 
erly direction  that  entire  time,  is  that  correct? 

A.    Yes,  sir.  [450] 
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Q.  And  as  you  were  doing  that,  the  train  came 
along  and  the  engine  shut  off  your  view  of  the  east 
side  of  the  right  of  way,  is  that  right? 

A.    That's  right. 

Q.  And  the  next  thing  you  saw  was  when  the 
train  actually  hit  the  automobile  ?  A.     Yes,  sir. 

Q.  Yes.  Now,  have  you  any  way  of  specifying 
as  an  approximation,  not  exactly,  how  much  time 
elapsed  w^hile  you  were  at  G-3  between  the  time 
you  saw  the  automobile  here  at  G-2  and  you  saw 
the  collision  at  G-4? 

A.     I  couldn't  say  exactly. 

Q.  Well,  I  don't  want  you  to  say  exactly,  be- 
cause I  am  sure  anyone  standing  there  couldn't  tell 
you  exactly,  but  I  w^ould  like  an  approximation  if 
you  can  give  it  to  us. 

A.  I  would  estimate  between  one  and  two  min- 
utes. 

Q.     One  and  two  minutes  *? 

A.     One  or  two  minutes,  an  estimation. 

Q.  Now,  I  want  to  be  fair  with  you,  I  want  to 
be  fair  with  you.  You  realize  that  each  minute  has 
60  seconds  in  it,  don't  you?  A.    Yes,  sir. 

Q.  All  right.  And  you  realize,  do  you  not,  that 
this  train  coming  was  going  105  feet  a  second,  70 
miles  an  hour? 

A.    I  don't  know  what  distance  he  traveled. 

Q.  But  you  said  you  approximated  it  between 
60  and  70  miles  [451]  an  hour;  I  think  it  has  been 
testified  here  that  it  is  105  feet  a  second.    Now,  I 
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don't  want  to  put  you  in  an  awkward  position 

A.     May  I  correct  it?     One  or  two  seconds. 

Q.  That  is  what  I  thought  you  had  in  mind. 
Your  best  estimate  is  then  it  was  one  or  two  sec- 
onds between  the  time  you  saw  the  car  here  and 
when  you  saw  the  collision  there  (indicating)  ? 

A.     Yes,  sir. 

Q.  And  did  you  see  what  happened  to  the  car 
when  the  engine  hit  it? 

A.  No,  I  couldn't  say  just  what  happened  to 
the  car. 

Q.  Did  you  see  anything  in  the  way  of  disturb- 
ance at  the  time  of  contact? 

A.     I  seen  lots  of  fire  flying. 

Q.  You  saw  lots  of  fire  flying.  Could  you  tell 
us  when  you  saw  the  car  here,  just  at  the  time  of 
the  collision,  or  momentarily  before  it,  whether  it 
still  had  its  headlights  on? 

A.    Yes,  sir,  it  still  had  its  headlights  on. 

Q.  Headlights  still  on.  Now,  at  the  time  the 
collision  occurred,  was  your  train  starting  to  move? 

A.  My  train  started  to  move  about  the  time,  or 
just  a  little  after  the  time,  the  car  was  hit. 

Q.  So  the  movement  of  the  freight  northward 
was  almost  concurrent  with  the  actual  collision  here 
at  the  crossing?  A.    Yes,  sir.  [452] 

Q.  And  as  I  understand  it,  you  swung  aboard 
your  caboose  and  went  up  towards  Redding? 

A.    Yes,  sir. 

Q.  Did  you  have  your  full  crew  on  board,  so  far 
as  you  know,  everybody  got  on  board? 
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A.  What  we  call  the  swing  man,  the  third  brake- 
man,  was  up  along  the  train. 

Q.    You  picked  him  up? 

A.     We  picked  him  up  and  pulled  out. 

Q.  Now,  when  you  saw  the  car  at  G-2,  did  you 
continue  to  look  at  it  until  the  moving  engine  cut 
your  view  off  from  it?  A.     Yes,  sir. 

Q.  So  that  when  you  saw  the  engine  then  it  was 
because  it  came  in  between  you  and  the  car  here, 
G-2?  A.     That's  right. 

Q.  Did  you  hear  any  whistle  in  this  area  of  the 
station  at  the  crossing  as  the  train  cut  off  your 
view? 

A.     The  whistle  was  blowing  continually. 

Q.    Tied  the  cord  down? 

A.     Placed  as  a  crossing  whistle. 

Q.     The  whistle  was  being  blown  continuously. 

A.     That  is  with  spacing  of  a  crossing  whistle. 

Q.  Well,  I  suppose  by  that  you  mean  it  was 
blown  separately  for  each  crossing,  but  continuously 
as  the  crossings  were  approached?  [453] 

A.     That's  right. 

Q.    At  least  that  is  what  you  heard? 

A.     That  is  what  I  heard. 

Q.  Yes.  By  the  way,  when  did  you  last  see  Mr. 
Johnson,  the  brakeman  who  is  missing? 

A.  That  is  the  last  time  I  saw  Mr.  Johnson,  was 
that  trip  that  he  made  with  me. 

Q.  You  don't  know  when  he  actually  left  the 
service  of  the  railroad? 
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A.  He  is  not  in  the  service  at  Dunsmuir  at  this 
time. 

Q.    But  you  don't  know  when  he  left? 

A.     I  don't  know  w^hen  he  left. 

Mr.  Murman:     I  have  no  other  questions. 

Redirect  Examination 
By  Mr.  Phelps: 

Q.  You  referred  to  the  spacing  of  a  crossing 
signal.  In  the  blowing  of  a  crossing  whistle,  is 
there  one  continuous  sound  or  is  it  broken  up  into 
shorts  and  longs  ? 

A.    Broken  up  into  shorts  and  longs. 

Q.  So  that  when  you  say  the  spacings,  what 
have  you  in  mind  then,  what  do  you  mean  to  indi- 
cate to  the  jury'?  What  is  a  crossing  whistle,  what 
is — ^how  is  it  sounded;  how  many  shorts  and  how 
many  longs'? 

A.     One  long,  a  short  and  two  longs. 

Q.     One  long,  a  short  and  two  longs'? 

A.    Yes.  [454] 

Q.     That  is  done  for  each  crossing? 

A.     Each  crossing. 

Q.  Now  then,  directing  your  attention  to  the 
time,  if  I  miderstand  it,  you  were  over  on  the  sta- 
tion platform,  that  would  be  on  the  east  side  of  the 
track  as  13  was  coming  down  the  track? 

A.    Yes,  sir. 

Q.  Now,  when  you  were  over  there  on  the  sta- 
tion platform,  directing  your  attention  to  that  time 


Southern  Pacific  Company  423 

(Testimony  of  Luther  L.  Griffith.) 
and  when  you  were  not  looking  at  the  wig-wag  and 
what  Mr.  Murman  describes  as  a  "profile"  view, 
directing  your  attention  to  that  time  when  looking 
at  it  diagonally,  rather  than  end  on,  can  you  tell  us 
whether  or  not  you  could  observe  the  light  of  the 
wig- wag  burning  at  that  time  ? 

A.  I  am  positive  that  the  light  of  the  wig-wag 
was  burning  at  that  time. 

Q.     All  right. 

Mr.  Phelps:    I  have  no  other  questions. 

Recross-Examination 
By  Mr.  Murman : 

Q.  Well — the  train  was  coming  down  the  track 
when  you  were  standing  here  on  the  platform  and 
you  say  you  saw  the  light  burning  ? 

A.  I  think  I  was — I  crossed  over  the  track  be- 
fore or  at  the  time  the  train  was  from  1000  to  1500 
feet  away  from  me. 

Q.  I  think  you  testified  before  lunch  that  you, 
as  you  crossed  [455]  over,  the  train  was  about  500 
feet  beyond  or  north  of  the  North  Street  crossing; 
I  think  if  I  remember  your  testimony  correctry? 

A.     That's  right. 

Q.  Now,  at  the  time  you  looked  over,  you  say 
you  saw  the  light  burning  here  in  the  wig-wag. 
Was  the  train  just  beyond  that  point;  did  you  im- 
mediately cross  over  after  you  saw  that? 

A.  I  couldn't  say  just  exactly  the  point  the 
train  was  at  when  I  crossed  over. 
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Q.  You  have  already  fixed  that,  Mr.  Griffith,  on 
that  500  feet  point,  but  what  I  am  asking  you  is, 
before  you  crossed  over,  now,  while  you  were  still 
on  the  platform,  can  you  tell  us  how  far  the  train 
was  north  of  the  North  Street  crossing? 

A.     I  couldn't  say  just  how  far  it  was. 

Q.  But  you  crossed  over  immediately,  did  you, 
when  you  say  you  saw  the  signal  over  here  and  went 
over  to  G-3,  did  you  ?  A.    Yes,  sir. 

Mr.  Murman:     No  further  questions. 

Mr.  Phelps :    I  have  no  other  questions. 

Mr.  Phelps:  May  this  witness  be  excused,  your 
Honor  ? 

Mr.  Murman:    Yes. 

The  Court:    All  right,  you  are  excused. 

Mr.  Phelps :    Call  Mr.  Andree.  [456] 

ALEX  M.  ANDREE 
called  as  a  witness  on  behalf  of  the  defendant,  sworn. 

The  Clerk:    Will  you  state  your  name  to  the 
court  and  jury,  please? 
A.    Alex  M.  Andree. 

Direct  Examination 

By  Mr.  Phelps: 

Q.    Mr.  Andree,  where  do  you  live? 
A.    Anderson. 

Q.    How  long  have  you  lived  in  Anderson  ? 
A.    Well,  we  have  been  in  business  in  Anderson 
about  20  years. 
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Q.    And  what  is  your  business  in  Anderson? 

A.  It  is  soft  drinks,  ice  cream,  and  we  also 
handle  beer  and  a  few  groceries,  crackers  and  stu:ff 
like  that,  pies,  cakes. 

Q.  Is  that  your  own  business  or  are  you  em- 
ployed by  somebody  ? 

A.     No,  it  is  my  own  business. 

Q.  Do  you  have  a  little  store  that  you  operate 
at  Anderson,  in  the  towTi  of  Anderson? 

A.     That's  right. 

Q.  And  how  long  have  you  run  that  store  in 
Anderson  ?  A.    About  20  years. 

Q.  Mr.  Andree,  in  living  in  Anderson  for  20 
years,  can  you  tell  us  whether  or  not  you,  during 
that  time,  have  become  acquainted  with  Mrs.  Nelda 
Shanahan  ?  A.    Yes. 

Q.    And  how  long  have  you  known  her?  [457] 

A.  Why,  I  have  known  Mrs.  Shanahan  ever 
since  she  was  a  small  girl. 

Q.  And  were  you  acquainted  during  his  lifetime 
with  Mr.  Ellis  Shanahan? 

A.    I  knew  Mr.  Ellis  Shanahan. 

Q.    And  how  long  have  you  known  him  ? 

A.  I  have  known  Mr.  Shanahan  perhaps  20  years 
since  I  have  lived  in  Anderson. 

Q.  Mr.  Andree,  will  you  tell  us  where  your  store 
is  located? 

A.  It  is  about  the  center  of  the  town  of  Ander- 
son, right  on  the  highway. 

Q.    What  highway  is  it,  99?  A.     99. 
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Q.    And  where  with  relation  to  Ferry  Street? 

A.     I  didn't  get  you. 

Q.  Ferry  Street,  do  you  know  where  Ferry 
Street  is? 

A.  About  200  feet  below,  south  of  us.  We  live 
about  half  way  between  Ferry  and  North  Street, 
that  is  one  block. 

Q.  I  see.  You  say  Ferry  Street  is  200  feet  south 
of  your  store  ?  A.     That 's  right. 

Q.  And  your  store  fronts  right  on  the  highway 
99?  A.     That's  right. 

Q.  Now,  Mr.  Andree,  will  you  step  down  here 
and  see  this,  you  can  help  us  here.  This  is  a  map 
which,  while  it  has  nothing  on  the  highway  side  of 
the  town  of  Anderson,  it  shows  the  [458]  station. 
You  recognize  that,  and  it  shows  the  Howard  Street 
crossing  here  (indicating).  Ferry  Street  crossing 
with  the  firehouse  opposite  it,  and  over  here  is  the 
North  Street  crossing  with  the  store  up  there. 

A.    Yes. 

Q.  Your  store  then  is  located  somewhere  between 
Ferry  Street  and  North  Street  about  200  feet  north 
of  Ferry  Street? 

A.  Well,  it  is  about  the  center,  would  be  about 
the  center  of  the  block,  maybe  not  quite. 

Q.  Maybe  not  quite.  Will  you  indicate  to  us 
where  approximately  your  store  is  with  relation  to 
Ferry  Street  and  North   Street   on  the  highway? 

A.  We  probably  would  be — let's  see,  there  is — 
we're  probably  right  in  here  somewhere  (indicat- 
ing). 
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Q.  You  have  indicated  right  on  the  track.  Do 
you  mean  in  relation  this  way  it  is  about  that  far 
away  north  of  Ferry  Street  (indicating)  ? 

A.     That's  right. 

Q.  And  of  course  up  on  the  other  side  of  the 
highway  ?  A.    Yes. 

Q.  All  right  now,  where  did  you  indicate  south 
of  Ferry  Street?  Will  you  do  that  again  so  I  won't 
be  in  any  error  here  ? 

A.  Let's  see,  this  is  Ferry  Street,  isn't  it,  here 
(indicating)  ? 

Q.    Yes. 

A.  Well,  we  be  about  right  in  here  somewhere 
(indicating).  [459] 

Q.  Now  then,  hurrying  that  line  up,  your  store 
would  be  somewhere  in  this  area  in  here  ? 

A.     Just  about. 

Q.  Will  you  put  a  dot  approximately  where  you 
think  it  is  ? 

A.  Well,  near  as  I  can  (indicating).  There  is 
a  garage  in  there.  I  would  say  we  was  right  here 
(indicating). 

Q.  All  right,  I  will  make  a  dot  there.  Mr.  An- 
dree, I  am  going  to  go  over  that  dot  to  make  it 
larger  and  draw  a  cross  there.  I  am  drawing  out  a 
line  from  that  and  marking  it  A-1  to  indicate  the 
approximate  place  of  your  store.  A.    All  right. 

Q.    Will  you  take  the  stand  again,  now  ? 

Mr.  Andree,  do  you  remember  the  morning  of 
December  27,  1948,  when  Mr.  Ellis  Shanahan  was 
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involved  in  an  accident  down  at  Howard  Street  in 

his  automobile ;  do  you  remember  that  occasion  ? 

A.     I  do. 

Q.  On  that  day,  Mr.  Andree,  approximately  what 
time  had  you  gone  to  your  store  to  open  up  ? 

A.  Well,  I  usually  come  in  there  about  7:00 
o'clock  and  do  my  sweeping,  sweep  the  sidewalk. 

Q.     All  right. 

A.  And  do  a  lot  of  work  inside,  you  know. 
Around  7 :00  o  'clock  I  generally  have  the  door  open, 
probably  a  little  later. 

Q.  Now  then,  can  you  tell  us  whether  or  not  you 
observed  the  [460]  approach  and  passing  through 
of  the  train  No.  13  southward  through  Anderson? 

A.    Yes,  there  was  a  freight  on  the  siding. 

Q.     And  you  remember  13  coming  through? 

A.     I  remember  13  coming  through. 

Q.  Can  you  tell  us  approximately  what  time  that 
was? 

A.  Well,  it  was  around  between,  I  would  say, 
half  past  seven,  quarter  to  eight,  probably  a  little 
before  that,  about  my  opinion  what  it  was — I  know 
it  was  late  that  morning. 

Q.  All  right.  As  that  train  came  down,  came 
into  Anderson,  what  was  it  about  that  train  that 
attracted  your  attention  to  it  ? 

A.     Well,  the  whistles. 

Q.  The  w^histles.  And  what  kind  of  whistles  did 
you  hear  and  where  were  they? 

A.     The  first  I  heard  was  a  station  whistle,  I 
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guess  what  they  call  it,  for  the  town,  the  first  one, 

that  big  long  whistle  for  the  station. 

Q.  Did  you  hear  a  whistle  for  any  crossings 
north?  A.     Another  crossing  above  there 

Q.     I  am  sorry 

A.  (Continuing)  :  They  whistled  for  that  cross- 
ing. 

Q.    What  crossing  is  thaf? 

A.  That  is  the  one  between — there  is  two  cross- 
ings up  there  between — between  Spring  Creek. 
There  is  one  crossing  this  [461]  side  and  another 
crossing  between  the  Signal  Oil,  the  crossing  there 
and  the  next  crossing  is  North  Street. 

Q.  All  right,  did  you  hear  the  train  blow  for 
those  crossings^  A.     I  did. 

Q.  You  did.  And  did  you  hear  the  train  blow 
for  the  other  crossings  in  the  town  of  Anderson? 

A.  Yes,  he  blew  for  North  Street  and  the  time 
he  got  down  to  Howard  Street  he  opened  her  up 
again  on  Ferry  Street,  and  it  was  still,  still  whis- 
tling when  I  walked  into  the  house.  I  didn't  pay 
much  attention.  I  know  there  was  a  freight  train  to 
pull  out,  the  whistle  was  still  blowing  out  after  he 
went  through  Ferry  Street  and  I  went  inside. 

Q.     You  went  inside? 

A.  I  went  inside.  I  didn't  pay  no  more  attention 
to  it. 

Q.  Can  you  tell  us  whether  or  not  you  saw  the 
accident?  A.    I  didn't  see  the  accident. 

Q.  Now  then,  when  did  you  first  learn  that  there 
was  an  accident? 
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A.  Well,  about  a  quarter  to  eight,  or  eight 
o'clock,  one  of  the  boys  from  the  mill  stopped  in 
and  told  me  there  had  been  an  accident,  but  I  didn't 
know  who  it  was  at  the  time. 

Q.  Now,  between  that  time,  the  time  when  you 
heard  that  train  going  through  Anderson  and  the 
time  when  you  were  advised  that  there  was  an 
accident,  did  any  other  trains  go  through  the  town 
of  Anderson  ?  [462]  A.     None  that  I  seen. 

Q.  Now  then,  Mr.  Andree,  with  reference  to  the 
train  in  the  siding,  freight  train  in  the  siding,  can 
you  tell  us  whether  or  not  the  cars  of  that  train 
were  freight  cars  or  passenger  cars? 

A.     They  were  freight. 

Q.  And  can  you  tell  us  whether  or  not  they  were 
mixed  cars  1 

A.  Well,  some  up  front  and  here  between  North 
Street  were  mixed  cars ;  most  of  them  were  box  cars 
there. 

Q.    Were  some  of  them  flat  cars  and  gondolas? 

A.     I  think  so. 

Q.  Yes.  Now  then,  Mr.  Andree,  as  train  13  came 
through,  did  you  at  any  time  see  the  headlights  of 
the  train?  A.    Yes,  I  noticed  the  headlights. 

Q.     And  were  they  burning? 

A.  Well,  I  could  see  the  top  of  the  light  over  the 
other  cars,  they  were  still  burning. 

Q.  And  could  you  see  that  through  the  freight 
train  and  as  it  passed  by  the  mixed  train,  the  gon- 
dolas ? 
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A.  Down  the  line  there  is  quite  a  swell  and  you 
can  see  the  engine,  see  the  lights  on  the  engine. 

Q.  Can  you  tell  us  whether  or  not  the  headlight 
on  the  locomotive  cast  a  beam  of  light  ahead? 

A.     Straight  ahead  as  far  as  I  noticed. 

Q.  And  can  you  tell  us  whether  or  not  you  heard 
the  train  [463]  before  you  saw  the  headlight? 

A.    Well,  I  heard  the  whistle. 

Q.  Now,  Mr.  Andree,  so  far  as  you  are  concerned 
and  confining  yourself  strictly  to  what  you  saw  that 
morning,  did  you  or  did  not  not  observe  the  wig-wag 
in  that  direction?  A.     What  light? 

Q.  The  wig-wag  down  on  Howard  Street;  do 
you  know  whether  or  not  it  was  working  ?  Did  you 
pay  any  attention  to  it? 

A.  Well,  they  haven't — they  had  one  at  Howard 
Street,  one  on  North  Street  was  working 

Q.  I  am  talking  about  Howard.  Do  you  know 
whether  or  not  it  was  working,  did  you  look  in  that 
direction  ? 

A.  On  Howard  Street,  no,  I  couldn't  see  that 
far,  see,  I  went  inside. 

Q.    And  you  didn't  look  in  that  direction? 

A.     The  North  Street  wig-wag  was  working. 

Q.  Did  you  look  in  that  direction  after  the  train 
passed  in  front  of  you? 

A.     Toward  North  Street? 

Q.     No,  towards  Howard  Street.  ^ 

A.    Yes,  I  could. 

Q.    But  did  you,  is  the  point. 

A.    What  is  it? 
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Q.  Did  you  on  that  morning  look  down  the  track 
in  a  southerly  direction  ?  [464] 

A.  No,  I  didn't  turn  around  and  went  inside 
after  the  train  went  by. 

Q.  So  you  made  no  observation  one  way  or  the 
other?  A.     That's  right,  I  didn't. 

Q.  Now,  Mr.  Andree,  do  you  have  any  recollec- 
tion in  addition  to  the  blowing  of  the  whistle,  do 
you  have  any  recollection  of  hearing  the  engine 
bell?  A.    Yes,  the  bell  was  ringing. 

Q.    You  can  remember  that? 

A.    Yes,  it  was  ringing. 

Q.    And  you  did  hear  it  ? 

A.  I  heard  it,  all  through  the  little  bells  on  the 
signal  part  on  the  North  Street. 

Mr.  Phelps :    I  have  no  other  questions. 

Cross-Examination 
By  Mr.  Murman: 

Q.  You  say  you  heard  the  bells  on  the  North 
Street?  A.    Yes,  got  a  wig-wag  there. 

Q.  Did  you  hear  any  bell  coming  from  the  di- 
rection of  Howard  Street? 

A.  No,  I  couldn't  hear  that,  I  didn't  pay  no 
attention  to  it.    That  is  a  little  too  far  away. 

Q.  You  weren't  paying  special  attention  to  the 
North  Street  crossing  lights,  were  you? 

A.    What?  [465] 

Q.    You  weren't  paying  special  attention  to 

A.     No,  I  wasn't  paying  much  attention  to  it, 
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only  I  say  the  lights  and  the  whistle  and  the  bell. 

Q.    You  did  hear  the  bell  from  North  Street? 

A.    Yes. 

Q.  But  you  didn't  hear  any  coming  from  How- 
ard Street? 

A.  I  didn't  pay  no  attention.  I  know  the  North 
Street  was  ringing. 

Q.  You  weren't  paying  attention  to  North  Street, 
were  you? 

A.  Well,  but  you  could  hear  it,  it  was  much 
closer. 

Q.  You  could  hear  it.  You  say  you  saw  just  one 
headlight?  A.     Just  the  top  beam. 

Q.    Just  the  top  beam? 

A.  Couldn't  tell  one  or  two,  one  headlight 
straight  ahead. 

Q.    Was  shining  down  on  the  track? 

A.  Well,  you  know  about  the  beam  of  a  loco- 
motive. 

Q.  No,  I  don't  know  about  the  beam  of  a  loco- 
motive. You  mean  it  was  shining  ahead  of  the 
train? 

A.    It  was  shining  ahead  of  the  train,  yes. 

Q.    Was  it  misty  that  morning,  or  clear? 

A.  No,  it  wasn't  misty.  It  was,  well,  it  was 
about  the  weather  we  have  got  now. 

Q.    We  don't  live  up  there,  Mr.  Andree. 

A.    Well,  it  is  cold,  I  know,  and 

Q.     Hadn't  it  been  raining?  [466] 

A.  I  think  it  rained  the  night  before,  or  a  day 
or  two  before.    I  have  forgotten  now. 
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Q.  You  are  sure  this  is  the  December  27  that  you 
are  remembering  about"?  A.    Yes,  December. 

Q.    December  27,  1948?  A.    Yes. 

Q.    You  are  sure  you  got  the  right  day  in  mind? 

A.     I  got  the  right  day,  it  was  in  December. 

Q.    No  doubt  about  that?  A.     December. 

Q.     Of  course  there  are  a  lot  of  days  in  December. 

A.  Yes,  but  I  couldn't — I  have  just  forgotten 
what  day  it  was. 

Q.     How  long  after  Christmas  was  it? 

A.  I  just  have  forgotten,  whether  it  was  two  or 
three  days 

Q.  You  don't  remember  whether  it  was  two  or 
three  days  after  Christmas?  Has  there  been  more 
than  one  accident  at  Howard  Street  ? 

A.     No,  it  was  before  Christmas. 

Q.     Before  Christmas?  A.     I  think. 

Q.  More  than  one  accident  at  the  Howard  Street 
crossing  ? 

Mr.  Phelps :  I  will  object  as  incompetent,  irrele- 
vant and  immaterial.  [467] 

Mr.  Murman:  The  witness  is  talking  about  an 
accident  that  he  didn't  see. 

Mr.  Phelps:  Ask  him  if  it  was  the  accident  in 
which  Mr.  Shanahan  was  killed.  He  knows  Mr. 
Shanahan.  Fix  it  that  way.  I  object  to  any  other 
evidence,  if  your  Honor  please. 

The  Coirrt:    You  can  clear  it  up  on  redirect. 

Q.  (By  Mr.  Murman)  :  Did  you  understand  the 
question,  Mr.  Andree?  A.     I  didn't  hear  it? 
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Q.  Were  there  other  accidents  at  that  Howard 
Street  crossing  ?  A.     There  have  been. 

Q.  And  you  are  not  sure  whether  this  was  before 
Christmas  or  after  Christmas  that  you  are  talking 
about;  is  that  right? 

A.    It  was  before  Christmas. 

Q.    You  are  sure  of  that?  A.    Yes. 

Q.    Before  Christmas  a  year  ago  ? 

A.    Before  Christmas. 

Mr.  Murman :    No  further  questions. 

Redirect  Examination 
By  Mr.  Phelps: 

Q.  Now,  Mr.  Andree,  you  are  clear  on  one  thing, 
are  you,  this  is  the  accident  in  which  Mr.  Ellis 
Shanahan  was  the  man  who  was  killed,  is  that 
right?  [468] 

Mr.  Murman :  Just  a  moment.  This  witness  tes- 
tified he  didn't  see  the  accident.  This  calls  for 
hearsay. 

The  Court:    Oh,  overrule  the  objection. 

Mr.  Phelps :  Will  you  read  the  question,  Mr.  Re- 
porter ? 

Mr.  Murman :  The  Reporter  who  has  the  question 
is  just  leaving  the  room. 

Mr.  Phelps :  I  will  reframe  the  question,  if  your 
Honor  please. 

Q.  You  are  clear  on  this,  are  you  not,  that  the 
accident  that  you  are  testifying  about  was  the  acci- 
dent in  which  Mr.  Ellis  Shanahan,  a  man  you  know, 
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and  knew  before  this,  was  killed  on  that  morning? 

A.     That  is  right. 

Q.    No  question  in  your  mind  about  that? 

A.     That  is  right. 

Q.  Eegardless  of  whether  it  was  a  day  or  two 
before  Christmas  or  a  day  or  two  after  Christmas? 

A.     That  is  right. 

Mr.  Phelps:    I  have  no  further  questions. 
Recross-Examination 
By  Mr.  Murman: 

Q.    You  didn't  see  the  accident,  did  you? 

A.    No. 

Q.  Did  you  go  dowTi  and  look  at  the  automobile 
afterwards  ? 

A.  I  didn't  know  anything  about  it  until  about 
8:00  o'clock.    No,  I  didn't  go  down.  [469] 

Q.  All  you  know  is  what  somebody  told  you,  is 
it?  A.     What  somebody  told  me. 

Mr.  Murman:    That  is  all. 

Redirect  Examination 
By  Mr.  Phelps: 

Q.  I  take  it,  it  was  pretty  common  knowledge 
in  the  town  of  Anderson  that  Mr.  Ellis  Shanahan 
was  killed  ? 

Mr.  Murman:  Oh,  I  object  to  that,  if  Your 
Honor  please. 

The  Court:  Well,  I  will  allow  it.  He  asked  you, 
it  was  common  knowledge  in  the  town  that  Mr. 
Shanahan  was  killed  ? 

A.    Yes. 
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Q.  (By  Mr.  Phelps)  :  This  was  the  day  of  the 
accident  of  which  it  was  common  knowledge  in  fhe 
town  of  Anderson  that  Mr.  Shanahan  was  killed? 

A.     That  is  right. 

Mr.  Phelps:     No  further  questions. 

Mr.  Murman:    No  further  questions. 

Mr.  Phelps:    May  this  witness  be  excused? 

Mr.  Murman:    No  objection. 

Mr.  Phelps :  Oh,  by  the  way,  you  came  here  pur- 
suant to  subpoena,  did  you  not  ?    I  forget  to  ask  you. 

A.     What? 

Q.     You  came  here  pursuant  to  a  subpoena? 

A.     That  is  right.  [470] 

JOHN  HENRIS 

called  on  behalf  of  the  defendant;  sworn. 

The  Clerk:    Will  you  please  state  your  name  to 
the  Court  and  jury? 
A.     John  Henris. 

Direct  Examination 
By  Mr.  Phelps: 

Q.    Mr.  Henris,  where  do  you  live? 

A.     Klamath  Palls. 

Q.     How  long  have  you  lived  there? 

A.     Eight  years. 

Q.  Now,  Mr.  Henris,  what  is  your  business  or 
occupation  ? 

A.     Conductor  on  the  Southern  Pacific. 

Q.  How  long  have  you  been  employed  as  a  con- 
ductor on  the  Southern  Pacific? 
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A.  23  years  as  a  trainman,  13  years  as  a  con- 
ductor. 

Q.    When  were  you  promoted  to  conductor  ? 

A.     13  years  ago. 

Q.     Prior  to  that  as  a  brakeman,  is  that  right? 

A.     That  is  right. 

Q.  Had  you  had  any  other  railroad  experience 
before  that?  A.     No. 

Q.    What  division  have  you  worked  on  ? 

A.     Coast  division  and  the  Shasta  Division. 

Q.  When  did  you  first  go  to  work  on  the  Shasta 
Division?  A.     1941.  [471] 

Q.     Trade  your  rights  with  somebody  else 

A.     That  is  right. 

Q.    on  the   Coast   Division  for  the    Shasta 

Division?  A.     That  is  right. 

Q.  Mr.  Henris,  on  December  27,  1948,  can  you 
tell  us  whether  you  were  a  member  of  a  crew  in- 
volved in  an  accident  at  Anderson,  California,  when 
Mr.  Shanahan  was  killed?  A.     I  was. 

Q.    What  was  your  position  in  that  crew? 

A.    I  was  conductor. 

Q.    What  was  your  train  number  ? 

A.    No.  13. 

Q.    Where  had  you  gone  on  duty  that  day? 

A.     Klamath  Falls,  Oregon. 

Q.  And  where  were  you  headed  for  ?  What  was 
your  terminal  point,  that  is,  as  conductor? 

A.     Gerber. 

Q.  Gerber.  Now,  then,  Mr.  Henris,  do  you  re- 
member the  number  of  cars  you  had  that  day? 
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A.     We  had  15  cars. 

Q.  Do  you  remember  how  many  of  those  ears 
were  head  end  equipment? 

A.  We  had  two  head  end  cars,  five  coaches — let's 
see,  one  lounge  and  a  diner. 

Q.     And  the  rest  were  Pullman?  [472] 

A.     Pullmans. 

Q.    Now,  what  do  we  mean  by  head  end  ? 

A.  They  are  baggage  cars,  have  baggage  and 
mail  and  express. 

Q.     And  no  other  cars?  A.     No. 

Q.  Now,  then,  Mr.  Henris,  coming  out  of  Red- 
ding, will  you  tell  us  approximately  what  time  in  the 
morning  it  was  when  you  left  Redding,  if  you 
know?  A.     Oh, 

Q.  If  you  don't  remember,  that  is  all  right;  I 
will  try  to  fix  it. 

A.     I  don't  remember  right  now. 

Q.  But  at  any  rate,  on  the  morning  of  the  27th; 
after  your  train  had  left  Redding  and  was  ap- 
proaching Anderson,  where  were  you  riding  in  the 
train  ? 

A.     I  was  back  in  the  eighth  car,  the  lounge  car. 

Q.     What  were  you  doing  back  there? 

A.  I  w^ent  back  there  to  get  a  ticket  from  a 
passenger  that  got  on  at  Redding. 

Q.  Were  you  doing  anything  else  in  connection 
with  that,  doing  any  work? 

A.     No.    I  was  talking  to  him  just  there,  no  work. 

Q.    All  right,  then,  what  was  your  first  indication, 
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to  you,  that  there  had  been  an  accident  on  the  train 

on  which  you  were  riding?  [473] 

A.    Well,  I  felt  the  brake  applied. 

Q.  Prior  to  that,  and  while  you  were  riding 
where  you  were,  had  you  paid  any  attention  at  all 
to  the  whistles,  and  so  forth,  and  bells  of  the  train? 

A.     Not  particularly,  no. 

Q.  As  you  sit  there  now,  do  you  have  any  recol- 
lection one  wa}^  or  the  other  in  that  respect? 

A.  Well,  I  haven't,  no.  I  didn't  pay  any  atten- 
tion to  it.    I  didn't  pay  any  particular  attention. 

Q.  Now,  then,  when  you  were  coming — withdraw 
that.  When  you  felt  the  brake  applied,  can  you 
state  whether  or  not  that  was,  in  your  experience, 
an  emergency  application  or  another  kind  of  appli- 
cation?   What  was  it? 

A.    No,  that  was  an  emergency  application. 

Q.  What  did  you  do  after  you  felt  the  brakes  go 
into  emergency? 

A.  Well,  I  more  or  less  hesitated  and  hung  on  to 
something  to  see  what  was  going  to  happen.  I 
didn't  know  if  the  train  was  going  to  part  or  just 
what  would  happen. 

Q.  The  emergency  brake,  when  they  go  on,  it 
could  be  because  the  engineer  applied  them  in  emer- 
gency or  because  the  train  had  broken  in  two  ? 

A.     That  is  right. 

Q.  Or  had  derailed  or  any  one  of  a  number  of 
reasons?  A.     That  is  right. 

Q.  The  air  brakes  are  so  set  up  they  are  auto- 
matically applied  [474]  if  anything  goes  wrong? 
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A.     That  is  right. 

Q.  And  when  the  brakes  go  on,  I  take  it  you,  as 
a  railroad  man,  you  hang  onto  something  to  find 
out  what  is  going  to  happen? 

A.     That  is  correct. 

Q.  Mr.  Henris,  after  the  train  came  to  a  stop 
at  Anderson,  what  did  you  do? 

A.  Well,  I  w^alked  up  as  near  as  I  could  to  the 
head  end  and  opened  the  vestibule  door  and  got  down 
on  the  ground  and  went  up  to  the  engine  and  asked 
the  engineer  what  happened,  and  he  told  me  we 
had  struck  a  car  at  the  crossing. 

Q.     Then  what  did  you  do? 

A.  Well,  then,  I  looked  around  at  the  engine, 
then  proceeded  back,  looking  the  train  over,  and 
went  back  to  where  the  accident  occurred. 

Q.  When  you  got  up  there,  what  did  you  do? 
When  you  got  up  to  where  the  automobile  was,  what 
did  you  do  ? 

A.  Well,  I  looked  around  and  saw  the  driver  of 
the  car.  I  felt  his  pulse  to  see  if  there  was  any  life 
there  or  anything,  then  I  went  up  and  reported  to 
the  dispatcher,  went  up  to  the  depot  and  called  up 
the  dispatcher  and  told  him  about  it. 

Q.    And  asked  for  an  ambulance  and  the  police? 

A.     Yes. 

Q.  While  you  were  there  at  the  scene  of  the 
accident,  was  there  any  other — when  you  arrived 
there,  were  there  any  other  people  [475]  around? 

A.  Well,  when  I  was  there,  there  were  three  or 
four  people  there. 
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Q.  After  you  came  back  from  the  station — is 
that  where  you  called  the  dispatcher? 

A.     That  is  right. 

Q.     That  is  the  station  shown  on  this  map? 

A.    Yes. 

Q.  After  you  came  back  from  the  station  after 
calling  the  dispatcher  and  telling  him  to  secure  an 
ambulance  and  the  police,  did  you  at  that  time  make 
any  observations  as  to  who  was  present? 

A.  Well,  I  see  a  highway  patrolman,  and  then 
the  ambulance  was  there  with  an  attendant  and  the 
driver,  and  there  were  quite  a  few  people  there. 

Q.     This  was  later?  A.     Yes,  on  my  return. 

Q.  I  am  talking  about  before.  When  you  re- 
turned, had  the  ambulance  already  then  arrived, 
when  you  returned?  A.    Yes,  it  had. 

Q.  Where  did  your  rear  brakeman  go,  do  you 
know  of  your  own  knowledge  now? 

A.    Well,  yes,  he  proceeded  back  flagging. 

Q.  What  is  his  duty  in  that  respect?  What  is 
the  purpose  of  going  back  flagging  ?  [476] 

A.  Well,  so  that  any  following  trains  won't  hit 
our  train.  We  have  to  be  protected  any  time  we  are 
on  the  main  line. 

Q.  Any  time  you  are  standing  on  the  main  line 
you  have  to  be  protected  against  any  trains  fol- 
lowing? A.     That  is  right. 

Q.  Approximately  how  far,  if  you  can  tell  us, 
was  the  automobile  from  the  Howard  Street 
crossing  ? 
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A.  Well,  this  would  just  be  an  estimate.  I 
haven't  any  way — I  don't  know  exactly. 

Q.  Yes,  I  know  you  didn't  measure  it,  but  what 
is  your  best  estimate  as  far  as  you  can  tell  us  ? 

A.    Around  100  feet,  I  would  say. 

Mr.  Phelps:  I  have  no  further  questions  of  this 
witness.    You  may  cross-examine. 

Cross-Examination 
By  Mr.  Murman: 

Q.  Mr.  Henris,  is  that  the  way  you  pronounce 
your  name?  A.     That  is  right. 

Q.  The  automobile  that  you  saw  was  to  which 
side  of  the  right  of  way,  having  in  mind  that  the 
map  we  have  here  shows  north  to  your  right,  south 
to  your  left,  west  to  the  top  and  east  to  the  bottom. 

A.  Yes.  Well,  it  was  on  that  side  next  to  the 
highway. 

Q.  Do  you  recall  where  it  was  in  connection  with 
this  switch  standard  here?  Can  you  see  it  from 
where  you  are?  [477] 

A.    Yes.    Here  is  the  crossing. 

Q.  Come  down  to  the  map.  Maybe  it  will  be 
easier  for  you. 

(The  witness  left  the  witness  stand.) 

Q.  As  I  understand  it,  this  is  a  map  prepared  by 
the  Southern  Pacific  Company.  This  is  the  Howard 
Street  crossing  here  and  what  they  call  the  switch 
standard  for  the  west  siding,  and  apparently  the 
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accident  happened  at  this  crossing.     About  where 

did  you  find  the  avitomobile,  would  you  say  ? 

A.  Well,  I  would  think  it  would  be  about  in  here 
(indicating). 

Q.  Do  you  want  to  make  a  mark  there?  We  will 
call  that  H-1.  Was  the  body  off — well,  you  didn't 
know  Mr.  Shanahan?  A.     No,  I  didn't. 

Q.    You  did  see  the  body  there?  A.     Yes. 

Q.  Was  that  beyond  the  automobile  or  was  it 
short  of  the  automobile  in  relation  to  the  crossing? 

A.  Well,  it  would  be  short  of  the  automobile  in 
relation  to  the  crossing. 

Q.  Do  you  want  to  mark  that  where  you  remem- 
ber seeing  the  body  ? 

A.     I  would  say  about  here  (indicating). 

Q.     Is  that  about  right?  A.     I  think  so. 

Q.  We  will  call  that  H-2.  Will  you  resume  your 
seat  now? 

(Witness  resumed  the  stand.) 

Q.  I  show  you  plaintiff's  exhibit  7.  Do  you  re- 
call whether  or  [478]  not  that  photograph  looks 
about  the  way  the  car  was  when  you  saw  it?  Of 
course  it  is  in  a  different  position  there,  but  I  am 
just  directing  your  attention  to  the  automobile  itself. 

A.  Well,  I  think  that  is  about  the  condition  of 
it  all  right. 

Q.  Did  you  look  at  it  closely  at  all  or  just  ob- 
serve it  rather  generally? 

A.  No,  I  didn't  pay  particular  attention  to  the 
automobile. 
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Q.  Can  you  tell  us  anything  about  the  window 
on  the  left  side  of  the  door  there?  Do  you  remem- 
ber anything  about  the  left  door  window  ? 

A.     No,  sir,  I  do  not,  no. 

Q.  And  you  said  you  felt  the  pulse  of  the  body, 
and  you  found  no  pulse,  is  that  right  ^. 

A.     That  is  right. 

Q.  It  was  the  engineer  that  reported  to  you  that 
the  train  had  struck  an  automobile,  is  that  correct? 

A.     That  is  correct. 

Mr.  Murman :    No  further  questions. 

Mr.  Phelps :    I  have  no  other  questions. 

The  Court:    That  is  all. 

IVIr.  Phelps:    May  this  witness,  then,  be  excused*? 

Mr.  Murman:    Yes. 

The  Court:    Yes. 

Mr.  Phelps :    You  may  be  excused. 

(Witness  excused.)  [479] 

TED  STEPHENS 

called  as   a  witness   on  behalf   of  the   defendant, 
sworn. 

The  Clerk:     State  your  name  to  the  Court  and 
jury,  please. 
A.     Ted  Stephens. 

Direct  Examination 

By  Mr.  Phelps: 

Q.    Mr.  Stephens,  where  do  you  live? 

A.    Klamath  Falls. 

Q.    And  by  whom  are  you  employed? 
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A.     Southern  Pacific. 

Q.     In  what  capacity?  A.     Train  service. 

Q.    And  what  do  you  mean  by  train  service"? 

A.  That  is  the  transportation  department,  as  a 
brakeman. 

Q.     Are  you  promoted  to  a  conductor  or  not? 

A.     No. 

Q.  How  long  have  you  worked  as  a  brakeman 
for  the  Southern  Pacific? 

A.    Just  a  little  over  eight  years. 

Q.     On  what  division  ?  A.     Shasta  Division. 

Q.  Now,  then,  were  you  a  member  of  the  train 
crew  which  was  involved  in  an  accident  at  Ander- 
son, California,  on  December  27,  1948? 

A.     I  was.  [480] 

Q.  In  which  an  automobile  was  struck  at  the 
Howard  Street  crossing?  A.     That  is  right. 

Q.     What  was  the  number  of  your  train? 

A.     13. 

Q.    Who  was  your  conductor? 

A.     John  Henris. 

Q.     And  who  was  your  head  brakeman? 

A.     Caillouette. 

Q.     What  was  your  position  on  the  crew? 

A.     Flagman. 

Q.     Do  you  have  another  man? 

A.     Well,  the  rear  brakeman. 

Q.  Rear  brakeman?  Do  you  remember  the  num- 
ber of  cars?  If  you  remember,  fine,  and  if  you 
don't  remember  the  number  of  cars  in  your 
train 
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A.  Well,  I  couldn't  say  that  I  remember  the 
amount  of  cars  that  we  had 

Q.    All  right. 

A.    except  I  have  heard  others  say. 

Q.  Well,  let's  not  get  into  hearsay.  If  you  don't, 
that  is  all  right.  We  will  establish  that  another 
way.  A.     Yes,  sir. 

Q.  Now,  Mr.  Stephens,  on  this  train  you  had 
gone  on  duty  where?  At  Klamath  Falls?  [481] 

A.    At  Klamath  Falls. 

Q.  You  had  ridden  this  train  all  the  way 
through  to  the  point  of  the  accident  at  Anderson  ? 

A.     That  is  right. 

Q.    And  intended  to  ride  it  on  to  where? 

A.     Gerber. 

Q.     That  is  where  you  terminated  your  run? 

A.     Yes,   sir. 

Q.  Now,  then,  as  you  left  Redding,  was  that  the 
last  stop  before  Anderson?  A.     It  was. 

Q.  After  that  last  stop  before  Anderson  and  as 
you  left  Redding,  where  were  you  riding  as  you 
were  approaching  the  town  of  Anderson? 

A.     In  the  rear  car,  in  the  smoking  room. 

Q.  All  right.  And  what  was  it  that,  as  far  as 
you  personally  were  concerned,  that  called  your 
attention  that  anything  unusual  had  happened  at 
Anderson?  A.     The  brakes  were  applied. 

Q.    And  how  were  they  applied? 

A.  Well,  I  can  say  as  to  my  experience  as  they 
were  applied  in  emergency  application. 
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Q.  In  other  words,  they  were  all  set  at  one  time 
and  as  fast  as  they  could  be  sef? 

A.     Yes.    That  is  according  to  my  experience. 

Q.  Now,  then,  when  you  felt  that  application  in 
emergency,  what  did  you  do? 

A.     I  sat  down  on  the  seat  in  the  smoking  room. 

Q.    And  held  on? 

A.  Yes,  and  there  was  a  passenger  there  and  I 
told  him  to  hold  on. 

Q.  Now,  then,  Mr.  Stephens,  before  that — we 
only  want  your  personal  recollection,  no  hearsay, 
not  what  anybody  else  has  told  you,  but  can  you  tell 
us  whether  or  not  you  made  any  personal  observa- 
tion, whether  you  know  of  your  own  knowledge, 
whether  you  were  paying  any  attention  so  you 
could  say  whether  or  not  there  were  any  whistles 
sounded  that  you  heard? 

A.  I  wasn't  paying  any  attention  and  as  far  as, 
I  didn't  hear  any  whistles  sounded  as  to  where  I 
was  at. 

Q.  It  is  a  common  thing  to  you  to  hear  them, 
and  you  get  so  you  don't  pay  any  attention,  is  that 
right,  on  your  own  train?  A.     Yes. 

Q.  Now,  then,  as  the  train  went  into  emergency 
and  after  you  sat  down,  what  was  the  next  thing 
that  you  did? 

A.  Well,  when  the  train  stopped  I  got  up  and 
got  my  flagging  equipment  and  opened  the  trap 
doors  and  went  back  up  the  track. 

Q.  And  your  flagging  equipment,  what  did  that 
consist  of? 
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A.  That  is  a  red  light,  fusees,  torpedoes  and  a 
white  light. 

Q.  What  was  your  purpose  in  going  back  on 
that  occasion? 

A.  To  protect  the  rear  end  of  this  train.  It  was 
my  duty.  [483] 

Q.  Was  that  necessary  in  your  duty  whenever  a 
train  stops  on  the  main  line? 

A.  Yes.  Otherwise  then  a  station  stop.  We  have 
station  stops. 

Q.     This  was  not  a  regular  station  stop  for  you  I 

A.    No,  it  wasn't  a  regular  station  stop. 

Q.  All  right.  As  you  walked  back,  did  you  come 
upon  the,  or  see  the  wreckage  of  a  car? 

A.    Yes. 

Q.  Did  you  see  the  man,  the  body  of  a  man 
there  ?  A.    Yes. 

Q.     Was  there  someone  around  there  ? 

A.    Yes. 

Q.  What  did  you  do  there?  After  seeing  the 
man  and  seeing  the  persons  there,  what  did  you  do  ? 

A.  I  went  down  towards  this  body  that  was 
there  and  I  looked  at  it,  and  this  fellow  was  stand- 
ing over  from  it  a  little  ways  and  I  asked  him  if  he 
was  in  the  car. 

Mr.  Murman:    Just  a  moment. 

Mr.  Phelps;    Well,  let's  not  get  into  hearsay. 

A.     O.K. 

Q.  (By  Mr.  Phelps)  :  Mr.  Murman  can  very 
properly  object  to  it  and  you  are  not  entitled  to  say 
what  was  said  either  by  him  or  you. 
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A.    All  right. 

Q.  After  conversation  with  him,  where  did  you 
go  then?  [484] 

A.  I  went  on  up  the  track  and  there  was  a  fel- 
low at  the  depot. 

Q.  All  right,  when  you  got  there  what  did  you 
do? 

A.  I  told  him  to  tell  the  dispatcher  that  we  had 
hit  an  automobile,  and  also  to  call  an  ambulance 
and  to  notify  the  law. 

Q.     After  you  did  that,  what  did  you  do  ? 

A.  I  went  on  up  the  track  from  the  depot  to 
protect  the  rear  end  of  my  train,  as  I  said,  and  up 
at  the  crossing  over  there — I  guess  it  is  the  North 
Street  crossing — there  was  an  automobile  started  to 
cross  there  and  I  stopped  him  and  told  him  to  go 
down  there  to  see  if  he  could  help  out  as  we  had  hit 
an  automobile. 

Q.     Did  you  stay  up  there  until  the  train  left? 

A.     Not  in  this  spot.  I  went  farther  back. 

Q.     You  went  farther  back  than  that? 

A.     Yes. 

Q.     How  much  farther  than  that? 

A.  Oh,  I  imagine  around — around,  well,  I  will 
say  around  1000  feet  farther  back  than  that. 

Q.  When  you  took  that  position  did  you  stay 
there  until  the  train — until  you  were  whistled  in? 

A.  I  stayed  there  until  I  got  the  signal  to  come 
in. 

Q.     What  is  that  signal? 

A.  I  got  a  signal  with  the  lantern  from  the  con- 
ductor or  the  brakeman. 
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Q.     That  is  for  you  to  come  on  in,  is  that  correct  ? 

A.     Yes,  that  is  right. 

Q.     That  was  when  you  left? 

A.     That  is  right. 

Q.  So  that  you  didn't  go  over  to  the  automobile 
and  you  have  done  just  exactly  what  you  have  told 
us,  you  went  farther  back  to  protect  your  train? 

A.     That  is  right. 

Mr.  Phelps:  I  think  that  is  all,  but  it  is  three 
o'clock  if  your  Honor  please. 

The  Court:     All  right. 

Mr.  Murman:  I  have  just  one  question,  then  we 
can  excuse  the  witness,  if  that  is  agreeable  to  the 
Court. 

The  Court:    All  right. 

Cross-Examination 
By  Mr.  Murman: 

Q.  You  said  you  took  a  red  light  and  a  white 
light?  A.     Yes. 

Q.     Were  they  burning  when  you  took  them? 

A.  The  red  light  is  burning  usually  from  sunset 
until  sunup,  and  the  red  light  was  burning  when  I 
took  it. 

Q.     The  white  light,  was  that  an  electric  torch? 

A.    Yes. 

Q.     So  that  you  didn't  have  that  burning? 

A.  That  wasn't  burning  at  the  time  I  picked  it 
up,  but  I  turned  it  on  before  I  went  up.  [486] 

Q.     You  had  it  on  as  you  went  back,  did  you? 
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A.     Yes. 

Mr.  MuiTQan:     Xo  further  questions. 

Mr.  Phelps:  I  have  no  questions.  This  witness 
may  be  excused. 

The  Court:     All  right. 

(Witness  excused.) 

The  Court:  We  will  take  a  recess  now,  ladies 
and  gentlemen,  for  ten  minutes.  During  the  recess 
will  Tou  bear  in  mmd  the  admonition  I  have  here- 
tofore given  you. 

(Thereupon,  a  short  recess  was  taken.)  [487] 

NOEL  CAILLOUETTE 
called  as   a  witness   on  behalf  of   the   defendant, 
sworn. 

The   Clerk:     Will  you  state  your  name  to   the 
Court  and  jury,  please? 
A.     Noel  Caillouette. 

Direct  Examination. 
By  Mr.  Phelps: 

Q.     Mr.  Caillouette,  where  do  you  live? 


A 

Q 

A 

Q 

A 

Q 

A 


Beg  your  pardon? 

Where  do  you  live? 

Klamath  Falls,  Oregon. 

And  by  whom  are  you  employed? 

Southern  Pacific  Company. 

In  what  capacity? 

Brakeman  and  conductor. 
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Q.  Now,  then,  how  long  have  you  been  employed 
as  a  brakeman  and  conductor'? 

A.     Since — approximately  14  years. 

Q.     When  were  you  promoted  to  conductor? 

A.     1945. 

Q.  1945.  May  I  ask  you  to  explain  how  the 
seniority  works  so  that  the  man  is  promoted  as  a 
conductor — will  you  tell  us  under  what  circum- 
stances he  might  be  worldng  as  a  brakeman  having 
anything  to  do  with  the  job? 

A.  You  hold  a  regular  assignment  as  a  brake- 
man.  As  they  [488]  become  short  of  conductors, 
you  are  used  in  the  seniority  order  as  a  conductor. 

Q.  So  that  in  1948  in  December  you  didn't  have 
enough  seniority  as  a  conductor  to  hold  a  full  time 
conductor's  job?  A.     That's  right. 

Q.     So  that  you  then  work  as  a  brakeman? 

A.    Yes. 

Q.  Now,  then,  on  December  27,  1948,  Mr.  Cail- 
louette, were  you  employed  on  a  crew  which  was 
involved  in  an  accident  striking  an  automobile  on 
the  Howard  Street  crossing  at  Anderson  in  which 
Mr.  Shanahan  was  killed?  A.    Yes,  sir. 

Q.    And  what  member  of  that  crew  were  you? 

A.     I  was  the  head  brakeman. 

Q.     Now,  who  was  your  conductor? 

A.    John  Henris. 

Q.    And  where  had  you  boarded  that  train? 

A.    Klamath  Falls. 

Q.  I  take  it  that  you  trainmen  ride  that  train 
from  Klamath  clear  to  Gerber,  whereas  your  engine 
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crew   change,   they   ride    from    Klamath   Falls   to 
iMjirsiQuir  and  then  a  new  engine  crew  takes  over 
a:  Diuisiuiiir  and  rides  to  Geiber:  is  that  right? 

A.     That  is  correct. 

Q.  X  'W,  so  that  the  tiaii^  c^i^iiduotor  and  brake- 
ma:^       L  k  twice  as  long  as  the  engine  crew?  [489] 

A.     TL.a:s  right. 

<cj.     <Tct  fresh  engine  crews? 

A.     Tl:-^  light, 

Q.  Now,  then,  on  this  day,  the  moming  of  this 
aec:  :  .  70. ;  were  head  brakeman  and  as  such 
where  were  tou  riding  after  the  train  left  Redding 
and  as  :"  ^as  approaching  Anderson? 

A.  i-^c  lear  seat  of  the  first  coach  on  the  left 
side. 

Q.  Xl'W.  then.  'Mr.  CaiUouette,  your  duties  as 
head  brakeman  require  you  to  do  any  jjarticulai  act 
as  youi'  train  was  approaching  the  station  at  An- 
derson? A.     Yes.  sir. 

Q.     Ai  ■  :  were  you  required  to  do  that  is 

diinerent  :   v^    -  -  ^rngine  crew? 

A.  I  am  ic^iLiicd  to  open  the  vestibule  door  and 
chc'ik  the  train  order  boards. 

Q.     And  what  is  a  train  order  board? 

A.  T\"ell,  a  train  order  board  has  paddles  on  it, 
one  for  east  bound  trains  and  one  for  west  bound 
trains,  that  is  geographically  north  and  south. 

Q.     Xjw.  I  will  show  you  a  photograph  which 
has  been  marke  :i  Defendant's  Exhibit  L  in  evidence 
^       "    "    :   if  you  can  identify  the  ti*ain  order 
I M  --_  u  a  I  _-^-  dei*son  ? 
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A.     This  is  it  right  here  (indicating). 

Q.  It  appears  to  be  a  semaphore  signal.  Is  that 
operated  manually  or  automatically  f  [490] 

A.    Yes,  manually. 

Q.  And  when  it  is  in  the  position  that  it  is  in 
the  photograph  that   I  have  just  shown  you 

The  Court:     Let  the  rest  of  the  jury  see  it. 

Q.  (By  Mr.  Phelps) :  AVhen  it  is  in  the  posi- 
tion as  indicated  in  this  photograph,  what  does  that 
indicate?  A.     Indicates  orders  for  our  train. 

Q.  So  that  if  it  is  out  it  would  mdicate  there 
were  orders  for  your  train'? 

A.  And  if  we  didn  't  get  them,  we  are  required  to 
stop  the  train  and  get  the  orders. 

Q.     If  you  don't  get  the  orders'? 

A.     That's  correct,  if  we  don't  get  them. 

Q.  And  if  no  orders  were  there  for  you,  how 
would  that  signal  be? 

A.  The  paddle  down  this  way  in  the  direction  we 
were  going  that  day,  it  would  be  this  paddle  here 
(indicating),  which  is  white  from  the  opposite 
direction  of  what  we  are  going  and  red  on  the  other 
side  as  this  one  here  indicates,  this  paddle,  for  our 
train  that  morning  would  be  down. 

Q.  So  the  most  westerly  paddle  was  the  one  you 
were  looking  af?  Do  you  remember  whether  or  not 
you  had  any  orders?  A.     Yes,  sir. 

Q.  Now,  in  order  to  do  that  you  say  you  have 
to  open  the  vestibule  window? 

A.     The  door.  [491] 

Q.  The  door.  And  did  you  do  that  on  this  oc- 
casion"? A.     Yes,  I  did. 
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Q.  And  do  you  remember  whether  or  not  that 
signal  indicated  whether  or  not  there  were  any 
orders  for  your  train? 

A.    It  was  a  clear  board. 

Q.     Now,  what  do  you  mean  by  "clear  board'"? 

A.     Clear  board  indicates  no  orders. 

Q.     So  that  you  didn't  have  to  stop,  is  that  right? 

A.     That  is  correct. 

Q.     And  didn't  have  to  pick  up  any  orders? 

A.    No,  sir. 

Q.  Now,  then,  will  you  tell  us  approximately 
where  you  were,  where  your  train  was  as  you 
opened  up  the  vestibule  door  to  check  the  order 
board? 

A.  Oh,  probably  was  in  the  neighborhood  of  a 
quarter  of  a  mile  from  the  station. 

Q.  And  after  opening  up  the  door  did  you  get 
your  head  outside  the  clearance  of  the  train  •? 

A.     Yes,  sir. 

Q.  And  then  you  observed  the  board.  Then  what 
did  you  do  ? 

A.  Closed  the  door  and  go  in  and  report  to  the 
conductor,  if  he  is  there,  clear  board. 

Q.  And  about  how  far  from  the  station  were 
you,  or  how  far  from  the  order  board  were  you 
when  you  closed  the  door? 

A.  Oh,  I  probably  was  right  opposite  the  station 
when  I  closed  [492]  it,  or  a  little  bit  to  the  north  or 
east,  as  the  railroad  trains  are  operated. 

Q.     Well,  north  geographically? 

A.     Geographically  north  of  the  depot. 
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Q.     A  little  bit  north  of  the  depot? 

A.    Just  a  trifle. 

Q.  And  as  you  closed  the  door,  did  you  see  the 
Mars  light  oscillate? 

A.     I  saw  it  flash  on  the  buildings  about  twice. 

Q.     Had  you  seen  it  before  that  oscillating? 

A.  No,  I  can't  say  that  I  did  before  that  be- 
cause I  would  have  nothing  for  it  to  reflect  on,  from 
where  I  was  standing. 

Q.     You  didn't  see  it  oscillate  then  before? 

A.    No. 

Q.  Now,  then,  did  you  hear  the  crossing  whistle 
sounded  at  any  time?  A.     Yes. 

Q.  And  where  were  you  when  you  heard  the 
crossing  signal? 

A.     Standing  in  the  open  door. 

Q.     In  the  vestibule? 

A.     In  the  vestibule  door,  yes. 

Q.  And  was  this  before  or  after  you  opened  the 
vestibule  door? 

A.  Well,  I  had  the  door  open  somewhere  north 
of  the  first  crossing  at  Anderson  and  he  was  blow- 
ing the  whistle  then. 

Q.  And  by  the  first  crossing  in  Anderson  do  you 
mean — ^will  [493]  you  step  down  here  so  we  won't 
be  mistaken  here?  I  show  you  a  map.  Here  is 
Howard  Street,  it  is  not  marked  as  such,  but  it  is 
Howard  Street  here,  crossing  diagonally  from  it  is 
your  station A.     Yes. 

Q.  And  incidentally,  can  you  point  out  to  us 
where  that  order  board  is? 
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Q.  And  do  you  remember  whether  or  not  that 
signal  indicated  whether  or  not  there  were  any 
orders  for  your  train? 

A.    It  was  a  clear  board. 
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Now,  what  do  you  mean  by  ''clear  board"? 
Clear  board  indicates  no  orders. 
So  that  you  didn't  have  to  stop,  is  that  right? 
That  is  correct. 

And  didn't  have  to  pick  up  any  orders? 
No,  sir. 

Now,  then,  will  you  tell  us  approximately 
where  you  were,  where  your  train  was  as  you 
opened  up  the  vestibule  door  to  check  the  order 
board  ? 

A.  Oh,  probably  was  in  the  neighborhood  of  a 
quarter  of  a  mile  from  the  station. 

Q.     And  after  opening  up  the  door  did  you  get 
your  head  outside  the  clearance  of  the  train? 
A.    Yes,  sir. 

Q.  And  then  you  observed  the  board.  Then  what 
did  you  do  ? 

A.  Closed  the  door  and  go  in  and  report  to  the 
conductor,  if  he  is  there,  clear  board. 

Q.  And  about  how  far  from  the  station  were 
you,  or  how  far  from  the  order  board  were  you 
when  you  closed  the  door? 

A.     Oh,  I  probably  was  right  opposite  the  station 
when  I  closed  [492]  it,  or  a  little  bit  to  the  north  or 
east,  as  the  railroad  trains  are  operated. 
Q.     Well,  north  geographically? 
A.     Geographically  north  of  the  depot. 
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Q.     A  little  bit  north  of  the  depot? 

A.     Just  a  trifle. 

Q.  And  as  you  closed  the  door,  did  you  see  the 
Mars  light  oscillate? 

A.     I  saw  it  flash  on  the  buildings  about  twice. 

Q.     Had  you  seen  it  before  that  oscillating? 

A.  No,  I  can't  say  that  I  did  before  that  be- 
cause I  would  have  nothing  for  it  to  reflect  on,  from 
where  I  was  standing. 

Q.     You  didn't  see  it  oscillate  then  before? 

A.    No. 

Q.  Now,  then,  did  you  hear  the  crossing  whistle 
sounded  at  any  time?  A.     Yes. 

Q.  And  where  were  you  when  you  heard  the 
crossing  signal? 

A.     Standing  in  the  open  door. 

Q.     In  the  vestibule? 

A.     In  the  vestibule  door,  yes. 

Q.  And  was  this  before  or  after  you  opened  the 
vestibule  door? 

A.  Well,  I  had  the  door  open  somewhere  north 
of  the  first  crossing  at  Anderson  and  he  was  blow- 
ing the  whistle  then. 

Q.  And  by  the  first  crossing  in  Anderson  do  you 
mean — will  [493]  you  step  down  here  so  we  won't 
be  mistaken  here?  I  show  you  a  map.  Here  is 
Howard  Street,  it  is  not  marked  as  such,  but  it  i^ 
Howard  Street  here,  crossing  diagonally  from  it  is 
your  station A.    Yes. 

Q.  And  incidentally,  can  you  point  out  to  us 
where  that  order  board  is? 
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A.  The  order  board  would  be  right  in  here  (in- 
dicating) . 

Q.  All  right.  And  here  is  Ferry  Street  (in- 
dicating) ?  A.    Yes. 

Q.     And  then  there  is  North  Street  with  a  store? 

A.    Yes. 

Q.  And  those  crossings,  and  is  there  another 
crossing  south'?  A.    Yes. 

Q.  All  right,  and  is  there  another  crossing  north 
of  North  Street? 

A.     Well,  it  is  a  long  ways  up  there. 

Q.  All  right.  Now,  referring  to  the  crossing  at 
North  Street,  is  that  the  crossing  you  heard  his 
whistle  for?  A.    Yes. 

Q.    As  you  had  the  door  open?  A.    Yes. 

Q.  And  then  you  rode  the  train  in  the  vestibule 
right  up  until  the  time  you  closed  the  door,  did  you 
continue  to  hear  crossing  whistles  sounded?  [494] 

A.    Yes,  sir. 

Q.  Now,  after  you  closed  the  door,  what  did 
you  do? 

A.  I  immediately  went  inside  through  the  end 
door  of  the  coach 

Q.    All  right.  A.    to  my  seat. 

Q.  All  right.  And  as  you  were  on  your  way  to 
your  seat  did  you  notice  anything  unusual  in  the 
operation  of  the  train?  A.    Yes. 

Q.    What  was  that? 

A.     The  application  of  brakes. 

Q.    And  what  did  you  do  when  you  felt  that  ? 

A.    Well,  I  realized  it  was  an  emergency  applica- 
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tion  and  I  immediately  went  for  my  seat  to  sit 

down   because   anything   can   happen   under   those 

circumstances. 

Q.     And  after  that  what  happened? 

A.    We  stopped. 

Q.  The  train  came  to  a  stop  and  what  did  you  do 
when  the  train  came  to  a  stop? 

A.  I  went  to  the  head  end  of  the  coach  as  soon 
as  we  stopped,  opened  the  vestibule  door  on  the 
opposite  side  of  the  station,  or  in  other  words,  the 
engineer's  side,  and  walked  up  to  see  what  was  the 
matter. 

Q.  All  right.  Before  going  back  again,  at  any 
time  while  you  were  looking  at  this  order  board 
and  before  you  closed  the  [495]  vestibule  door,  did 
you  have  occasion  to  look  down  on  the  Howard 
Street  crossing,  or  did  you  pay  any  attention  to  it? 

A.  Frankly,  I  can't  say  that  I  paid  any  atten- 
tion. 

Q.  You  were  not  able  to  see  any  cars  there, 
stopped  or  otherwise?  A.     No,  I  couldn't. 

Q.  After  the  train  came  to  a  stop,  how  many 
cars,  incidentally,  were  you  behind  the  engine? 

A.  Well,  we  had  two  head  end  cars  that  morning 
and  I  was  in  the  first  coach,  which  would  be  the 
third  car. 

Q.  Now,  when  you  arrived  at  the  head  end  of 
the  engine,  what  did  you  do  ? 

A.  Well,  I  asked  Jesse,  the  engineer,  I  said, 
''What  happened,  Jesse '^ 
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Q.  Well  now,  let's  not  have  conversations.  What 
did  you  yourself  do? 

A.  Well,  by  that  time  the  engineer  joined  me 
on  the  ground.  We  walked  up  to  the  front  of  the 
engine  and  on  the  side  of  the  pilot  beam  hanging  on 
the  end  of  the  pilot  beam  was  the  door  of  a  car. 

Q.     All  right,  what  did  you  do  with  that? 

A.     Took  it  off. 

Q.  Now,  did  you  make  any  observation  as  to 
whether  or  not  the  bell  was  ringing  at  that  time  ? 

A.  The  bell  was  still  ringing  after  we  had 
stopped.   [496] 

Q.  Did  you  make  any  observation  as  to  whether 
or  not  the  headlights  were  on  when  you  went  aromid 
the  front?  A.     Yes. 

Q.  And  did  you  make  any  observation  as  to 
whether  the  Mars  light  was  oscillating? 

A.    Yes. 

Q.     Was  it  or  was  it  not? 

A.    It  was  oscillating. 

Q.  Did  you  make  any  observation  as  to  whether 
the  other  headlight  was  on  or  off? 

A.     It  was  on. 

Q.  Now,  then,  after  that,  after  you  did  what  you 
just  told  us  at  the  head  end,  did  you  leave  then? 

A.  I  went  to  the  rear  of  the  train  and  on  down 
the  track. 

Q.    And  how  far  down  the  track  did  you  walk  ? 

A.  Well,  the  engine  was  somewhere  in  the 
neighborhood  of  the  50-car  board.  That  would  be 
from  the  siding  switch,  that  mark,  and  the  engine 
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was  a  little  south  of  the  50-car  board,  so  that  would 

be  how  far  back  I  walked. 

Q.     You  walked  that  distance  back? 

A.     Yes. 

Q.     And  did  you  come  upon  anything  at  all? 

A,  Well,  before  we  got  to  the  crossing  we  could 
smell  gasoline  and  then  I  saw  a  car  off.  to  the  side. 

Q.     And  what  did  you  do  when  you  got  there? 

A.  Well,  went  to  the  car,  looked  at  it,  just  glanced 
at  it,  and  saw  a  man  laying  there  on  the  ground. 

Q.     Did  you  go  over  to  him?  A.     Yes. 

Q.    And  what  did  you  do  ? 

A,  Well,  there  was  one  or  two  of  the  other  fel- 
lows standing  there  and  I  asked  who  he  was 

Q.  You  can't  tell  us  as  to  any  conversation,  Mr. 
Caillouette. 

A.  Well,  there  was  some  papers  laying  on  his 
hip,  his  left  hip,  and  I  looked  at  them  and  the  top 
one  was  the  gas  credit  card  with  a  name  on  it. 

Q.     What  was  that  name? 

A.  Ellis,  I  think  it  was  Ellis  P.,  I  am  not  sure, 
but  Shanahan  was  the  last  name. 

Q.  Did  you  stay  around  there,  or  did  you  go 
some  place? 

A.  The  conductor  instructed  me  to  stay  there 
until  he  came  back. 

Q.    And  you  stayed  right  there  ?  A.     Yes. 

Q.  Were  you  still  there  when  the  highway  patrol 
officer  came?  A.     Yes. 

Q.    And  do  you  loiow  him  ?  A.     Yes. 

Q.    And  did  you  recognize  him? 
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A.     Oh,  yes. 

Q.     And  what  is  his  name?  [498] 

A.     Floyd  Sublett. 

Q.  Did  you  see  him  around  here  when  he  came 
down  to  testify?  A.    Yes. 

Q.     You  recognized  him  as  the  officer  you  saw? 

A.    Yes,  definitely. 

Q.  Now,  then,  can  you  tell  us  whether  or  not  you 
made  any  examination  of  the  automobile  with  Mr. 
Sublett?  A.    Yes. 

Q.  And  when  you  did  that  did  you  make  any 
observations,  if  you  can  tell  us,  did  you  make  any 
observations  as  to  the  lefthand  window  on  the  car 
as  to  whether  it  was  up  or  whether  it  was  down? 

A.     On  the  lefthand  side  ? 

Q.     On  the  lefthand  side. 

A.     The  driver's  side,  the  window  was  up. 

Q.     All  right.  [499] 

Q.  On  the  opposite  side,  that  was  the  door  that 
you  had  taken  off  of  the  pilot  ?  A.     Yes,  sir. 

Mr.  Phelps:    You  may  cross-examine. 

Cross-Examination 
By  Mr.  Murman: 

Q.  Mr.  Caillouette,  when  you  looked  out  for  the 
order  board,  what  was  the  condition  of  visibility  ? 

A.    Well,  it  was  about  twilight,  breaking  day. 

Q.    Breaking  day? 

A.  Yes,  what  you  would  ordinarily  term  as  twi- 
light. 

Q.    You  could  see  the  order  board? 
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A.     Yes.  Could  also  see  the  light. 

Q.  In  addition  to  the  board  being  a  paddle,  as 
you  call  it,  it  also  had  a  lighting  signal? 

A.     That  is  correct. 

Q.     Now,  what  did  it  show,  a  white  light? 

A.     Green. 

Q.  Green  light.  Red  light  would  have  been  a 
stop  light?  A.     That  is  correct. 

Q.     It  was  a  green  light? 

A.     That  is  correct. 

Q.  How  about  the  weather?  Did  you  notice  the 
condition  of  the  weather? 

A.     Oh,  it  was  kind  of  misty. 

Q.     Could  you  see  the  mist?  [500] 

A.     Well,  I  would  say  yes. 

Q.  Do  you  know  anything  about  the  speed  of 
the  train  as  you  looked  out  for  the  order  board? 

A.  Well,  I  personally  happened  to  check  him 
before  we  got  to  Anderson. 

Q.  When  you  say  checked  him,  you  mean 
checked  the  engineer? 

A.     Checked  the  speed  of  the  train. 

Q.    What  did  you  find  the  speed  to  be? 

A.    About  69  miles  an  hour. 

Q.     That  was  north  of  Anderson? 

A.    Just  north  of  Anderson. 

Q.  And  there  is  a  slight  downgrade  into  Ander- 
son, is  there? 

A.  We  were  on  that  at  the  time  when  I  checked 
it.  That  was  on  the  last  mile  out  of  Anderson. 

Q.     Of  course,  you  didn't  see  the  accident  hap- 
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pen?  You  had  already  closed  the  vestibule   door, 
hadn't  you?  A.     That  is  correct. 

Q.  You  were  looking  out  the  left  side  of  the  train 
as  you  looked  for  the  order  board? 

A.     That  is  correct. 

Q.  You  didn't  look  out  the  right  side  at  any 
time  ?  A.     No. 

Q.  Now,  when  you  checked  the  wreck  of  the  car 
with  Mr.  Sublett,  did  you  look  at  that  left  door  at 
all  or  just  glance  at  it? 

A.    I  personally  opened  the  door.   [501] 

Q.     It  was  still  able  to  swing  on  its  hinges  ? 

A.    Mr.  Sublett  and  I  both  opened  the  door. 

Q.     How  was  the  car  lying? 

A.    It  was  lying  straight  up. 

Q.  You  went  around  it  to  the  left  side  and 
opened  the  door  ?  A.    Yes,  sir. 

Q.  Did  you  try  it  to  see  whether  the  windows 
would  run  up  or  down?  A.     No,  sir. 

Q.  When  you  say  it  was  up,  you  mean  it  was  all 
the  way  up?  A.    Yes,  sir. 

Q.    Up  to  the  top  ?  A.    Yes,  sir. 

Q.  Did  the  door  have  any  dents  in  it  or  damage 
of  any  kind  that  you  noticed? 

A.  "Well,  frankly,  I  couldn't  tell  you  definitely 
on  the  door. 

Q.  Did  you  have  some  lights  with  you  at  the 
time? 

A.  Oh,  I  might  have  had  my  lantern  in  my  hand 
but  I  don't  believe  I  had  it  lit  because  it  wasn't 
necessary. 
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Q.     You  could  see  without  the  lantern? 

A.    Yes. 

Q.     It  still  wasn't  daylight,  though,  was  it? 

A.     It  was,  as  I  stated  before,  sort  of  twilight. 

Q.     Kind  of  a  daybreaking  light,  is  that  it? 

A.  Break  of  day  had  already  shown  on  the  hill, 
horizon.  [502] 

Q.  What  kind  of  day  was  it?  Was  it  cloudy  or 
a  clear  day? 

A.     I  already  stated  it  was  misty. 

Q.     Misty?  A.     That  is  correct. 

Q.     But  you  could  see  the  daylight  breaking? 

A.     Oh,  yes. 

Q.  You  didn't  check  that  left  door  carefully,  did 
you?  Just  looked  at  it,  saw  the  window  was  up  and 
opened  the  door,  is  that  right? 

A.  I  personally  opened  the  door.  I  opened  the 
door  for  Mr.  Sublett  to  look  in  and  ascertain  whose 
car  it  was  on  the  register  slip. 

Q.  Did  you  check  the  light  switch  for  the  head- 
lights on  the  instrument  panel  of  the  car? 

A.    No,  sir. 

Q.  Did  you  notice  as  to  whether  there  were  any 
lights  burning?  A.     No,  sir. 

Q.    You  don't  recall  seeing  a  tail  light  burning ? 

A.     No,  sir. 

Mr.  Murman:    I  have  no  further  questions. 

Mr.  Phelps:  I  have  no  questions,  your  Honor. 
May  this  witness  then  be  excused,  also? 

Mr.  Murman:     Yes. 

The  Court:     Yes. 

Mr.  Phelps:     Thank  you.  You  may  be  excused. 
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LELA  JOHNSON 
called  on  behalf  of  the  defendant;  sworn. 

The  Clerk:  Will  you  please  state  your  name 
to  the  Court  and  jury? 

A.     My  name  is  Lela  Johnson. 

Direct  Examination 
By  Mr.  Phelps : 

Q.    Mrs.  Johnson — is  it  Miss  or  Mrs.? 

A.     Mrs.  I  am  married. 

Q.    Mrs.  Johnson,  where  do  you  live? 

A.    Anderson,  California. 

Q.  How  long  have  you  lived  in  Anderson,  Cali- 
fornia ?  A.    About  eight  years  now. 

Q.     By  whom  are  you  employed? 

A.     Rafael  Sneff  Lumber  Company. 

Q.    What  do  you  do  there  ? 

A.  I  cook  for  the  office  men  and  then  I  do  the 
janitor  work. 

Q.  Mrs.  Johnson,  have  you  lived  in  the  same 
place  in  Anderson  now  and  in  December,  1948? 

A.    Yes,  sir,  same  place. 

Q.  So  that  on  the  morning  of  December  27,  1948, 
you  lived  in  Anderson,  is  that  right? 

A.    Yes,  sir. 

Q.    Will  you  tell  us  whereabout  you  live? 

A.    I  live  on  Douglas  Street  in  Anderson. 

Q  Now,  Mrs.  Johnson,  I  am  going  to  show  you 
a  photograph  [504]  which  has  been  introduced  in 
evidence.  Defendant's  Exhibit  L,  and  ask  you  if  you 
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can  show  us  in  that  photograph  where  your  house  is. 

See  if  you  can  point  it  out. 

A.     Would  you  mind  if  I  got  my  glasses'? 

Q.     Surely. 

A.  I  read  a  great  deal,  so  I  have  got  to  use  my 
glasses. 

Q.     Do  you  use  glasses  for  reading? 

A.     Just  reading,  that  is  all. 

Q.    Do  you  use  glasses  for  distance? 

A.     No,  sir. 

Q.    All  right. 

A.  Now.  This  is  my  house  sitting  right  back  in 
here. 

Q.     Where  I  am  pointing,  Mrs.  Johnson? 

The  Court:     Let  the  jurors  see  it. 

Mr.  Phelps:  Yes,  I  was  going  to  mark  it,  if  I 
could,  here. 

Q.  You  are  pointing  to  a  house  right  there,  is 
that  it? 

A.     Yes,  sir,  right  there,  that  is  it. 

Q.  Let  me  mark  it  on  that  photograph  with  an 
arrow  down  to  your  house.  Is  that  arrow  now  point- 
ing down  to  your  house? 

A.    Yes,  sir,  right  down  to  my  house. 

Q.  All  right.  Now,  I  will  put  a  designation  on 
that,  **J-1,"  on  the  photograph,  with  a  line  and 
arrow  drawn  down  to  your  house. 

A.  Yes,  sir,  this  line  comes  right  down  to  my 
house. 

Q.    All  right,  Mrs.  Johnson,  is  that  the  house  you 
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lived  in  on  [505]  the  morning  of  December  27,  1948  ? 

A.    Yes,  sir. 

Q.  Now,  will  you  tell  us  from  the  front  yard  of 
that  house  whether  you  have  a  view  of  the  Howard 
Street  crossing? 

A.  Well,  it  is  just  about  a  block,  I  guess,  from 
my  house  to — you  mean  to  the  Howard  Street 
crossing  ? 

Q.    Yes. 

A.     Yes,  sir.  Why,  just  about  a  block. 

Q.  All  right,  Mrs.  Johnson.  Do  you  remember 
an  incident  where  an  automobile  was  struck  which 
was  driven  by  Mr.  Ellis  Shanahan? 

A.    Yes,  sir. 

Q.  And  in  which  he  was  killed  at  the  crossing, 
the  Howard  Street  crossing  in  the  town  of  Ander- 
son? A.     Yes,  sir. 

Q.     You  do  remember  that? 

A.     Yes,  sir,  I  do. 

Q.     Did  you  see  that  accident? 

A.     Yes,  sir,  I  did. 

Q.  Now,  Mrs.  Johnson,  w^here  were  you  at  the 
time  that  you  saw  that  accident? 

A.  I  was  standing  outside  of  my  gate.  I  had 
came  out  of  my  house  that  morning  to  get  some  wood 
to  build  me  a  fire  and  I  heard  the  train  coming  and 
so  I  did  stop  and  look  as  usually  I  do,  and  I  was 
outside  the  gate  in  my  wood  yard  at  the  time  [506] 
the  accident  happened. 

Q.     You  like  to  watch  the  trains  go  by? 
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A.     Yes,  sir,  especially  when  she  going  south. 

Q.  Now,  then,  on  this  occasion  you  did  stop  and 
watch  the  train  go  by? 

A.     Yes,  sir,  I  sure  did. 

Q.  Now,  what  was  that  that  attracted  your  atten- 
tion to  the  train?  Did  you  hear  any  whistles  before 
that? 

A.  Well,  as  I  was  coming  out  my  yard,  I  heard 
a  train  come  away  up  the  track,  and  the  whistle  and 
horn  was  going  and  she  was  blowing  and  blowing 
there  at  the  crossing,  you  know,  so  when  she  gets 
down  to  Anderson  near  the  station,  you  see,  she 
blew  a  long  whistle  and  horn.  Yes,  sir,  she  blowed 
and  that  make  me  look  more  so,  then  I  kept  my 
eyes  right  on  her,  and  when  I  throwed  my  eyes  to 
the  crossing  I  saw  this  car  come  up  and  just  as  the 
car  drove  up  on  the  track  the  train  knocked  it  off. 

Q.  Now,  then,  before  that,  before  the  impact,  did 
you  have  any  occasion  as  you  were  looking  in  that 
direction  to  observe  the  wigwag  signal  on  Howard 
Street? 

A.  No,  I  hadn't  paid  no  attention  before  this 
accident. 

Q.    That  is  before  the  accident? 

A.     Yes,  sir. 

Q.  I  am  asking  you  if  at  any  time  that  you  were 
standing  there  in  your  front  yard  that  morning  and 
as  the  train  was  coming  up  [507]  to  the  crossing 
and  as  the  car  approached  the  crossing,  did  you  see 
a  wigwag? 
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A,     I  saw  it  then  when  I  looked  at  the  crossing. 

Q.  When  you  looked  at  the  crossing,  can  you 
tell  us  whether  or  not  the  wigwag  was  in  operation  ? 

A.     It  was  working  and  the  bell  was  ringing. 

Q.     Did  you  hear  the  bell  ringing? 

A.     Yes,  sir,  I  heard  the  bell  ringing. 

Q.     Did  you  see  a  light  on  the  wigwag? 

A.    Yes,  sir,  I  did. 

Q.     Did  you  see  it  wag  back  and  forth? 

A.    Yes,  I  sure  did. 

Q.  And  before  that,  Mrs.  Johnson,  had  you  seen 
the  lights,  headlights  on  the  locomotive  approachmg 
the  crossing  ? 

A.    You  mean  the  passenger  train? 

Q.     Yes. 

A.    Yes,  sir.  She  had  her  lights  on. 

Q.     She  did?  A.    Yes,  sir. 

Q.  As  it  approached  the  crossing,  did  you  have 
occasion  to  observe  the  beam  of  the  headlight  light- 
ing up  objects  at  the  crossing? 

A.    Yes,  sir. 

Q.     And  it  did  do  that? 

A.     It  did  do  that.  [508] 

Q.  Did  it  light  up  the  car  just  before  the  im- 
pact? A.     Yes,  sir,  it  did. 

Q.  Now,  then,  did  you  see  the  headlights  of  any 
train — well,  where  you  were  when  you  saw  the 
train,  did  it  come  out  from  behind  any  object? 
Where  was  the  train  itself  when  you  saw  it? 

A.     I  saw  the  train  as  it  passed  the  little  bus  sta- 
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tion  there,  and  Mrs.  Helen's  cafe.  I  could  catch  the 
lights  as  it  passed  the  cafe,  and  then  when  it  passed 
the  bus  station,  then  I  had  a  good  view  of  it. 

Q.  As  you  first  looked  at  it  through  that  place, 
you  could  see  it  through. 

A.     Yes,  see  it  perfectly  good. 

Q.     Through  the  standing  boxcar  train,  is  that  it  ? 

A.    Yes,  sir. 

Q.  There  on  the  siding?  Now,  then,  after  that, 
after  it  came  out  from  behind  the  standing  train, 
Mrs.  Johnson,  did  you  have  a  clear  view  of  the 
train  ? 

A.  I  had  a  clear  view  just  like  I  am  looking 
at  you. 

Q.    You  could  see  it  as  it  continued  on? 

A.    Yes,  sir. 

Q.  And  you  turned  your  glass  toward  the  cross- 
ing? A.    Yes,  sir. 

Q.  That  is  when  you  saw  the  automobile  at  that 
time  ?  A.    Yes,  I  saw  the  car. 

Q.  And  at  the  same  time  you  saw  the  wig-wag 
in  operation  ?  A.     Yes,  sir,  it  was.  [509] 

Q.  And  had  you  heard  the  bell  on  the  wig-wag 
before  that?  A.    Yes,  sir,  I  had. 

Q.  Had  you  heard  the  bell  on  the  wig-wag  before 
you  heard  the  whistle  for  the  train  or  after? 

A.  Well,  I  heard  the  train  coming  down  the 
track,  then  I  paid  attention  to  the  bell.  The  wig- 
wag was  rimning  before  the  train  got  there  and 
the  bell  was  ringing. 
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Q.  You  heard  the  train  when  it  was  way  down 
the  track? 

A.    Yes,  a  good  ways  np  the  track. 

Q.  You  heard  the  sound  of  the  whistle  for  the 
Ferry  Street  crossing  in  Anderson  ? 

A.  Yes,  for  the  Ferry  Street  crossing,  before  you 
got  down  to  the  Howard  Street  crossing. 

Q.  Did  you  go  to  the  scene  of  the  ac<3ident,  or 
what  did  you  do  ? 

A.  After  I  seen  this  accident,  I  run  out  across 
the  vacant  lot  and  I  seen  what  had  happened. 
I  wasn't  dressed  and  I  run  back  to  the  house  and 
got  dressed  and  made  my  fire  and  then  I  went  over 
to  the  accident  and  looked  on. 

Q.  How  long  did  you  stay  there  at  the  scene 
of  the  accident  after  you  were  dressed? 

A.    About  five  minutes.    I  didn't  have  much  time. 

Q.     So  that  after  five  minutes  you  left? 

A.     Yes,  sir. 

Q.    Why  did  you  leave?  [510] 

A.     I  had  to  go  to  work. 

Q.  Before  the  time  you  left,  had  the  highway 
patrol  officer  come  or  not  ? 

A.     No,  sir,  he  wasn't  there  when  I  left. 

Q.     There  were  other  people  around? 

A.     Yes,  sir,  there  was  a  few  people  had  gathered. 

Q.  Can  you  tell  us  what  the  condition  was  with 
respect  to  darkness  or  lightness?     What  was  it? 

A.  Well,  it  was  kind  of,  I  would  say,  betwixt  and 
between.  It  wasn't  good  light  and  it  wasn't  dark, 
wasn't  good  light  and  wasn't  good  dark. 
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Q.  Practically  dark  except  where  the  headlights 
lit  it  up?  A.    Yes. 

Q.  Betwixt  and  between,  you  mean  with  refer- 
ence to  dawn? 

A.  Yes,  sir,  that  is  what  I  have  reference  to,  just 
about  dawn. 

Mr.  Phelps :    That  is  all,  you  may  cross-examine. 
Cross-Examination 
By  Mr.  Murman: 

Q.    Mrs.  Johnson — is  it  Mrs.  Joluison? 

A.    Yes,  sir ;  I  am  married.    I  have  a  family. 

Q.     Is  your  husband  alive  ?  A.     Yes,  sir. 

Q.    What  is  his  business  ? 

A.    He  and  I  am  working  at  the  same  place. 

Q.     What  does  he  do  ? 

A.  He  cleans  up  in  the  bank  at  the  Rafael  Smith 
office.  [511] 

Q.  How  long  have  you  and  he  been  doing  that 
work? 

A.  He  been  doing  it  four  years.  I  started  this 
year  in  February. 

Q.  At  the  time  this  accident  happened  you  said 
you  had  to  hurry  off  to  work.  What  were  you  doing 
then? 

A.  I  was  working  for  Mrs.  McCormack  at  that 
time,  housekeeping. 

Q.    That  is  in  Anderson?  A.    Yes,  sir. 

Q.    Was  your  husband  working  at  that  time  too  ? 

A.  Yes,  sir,  he  was  working  in  the  office  at  that 
time. 
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Q.     Does  he  receive  a  pension  from  anybody? 

A.     No,  sir,  not  now. 

Q.  In  1948  was  he  receiving  any  disability  pen- 
sion ?  A.    Yes. 

Mr.  Phelps:  I  object  to  that.  I  don't  see  the 
materiality. 

The  Court:     I  don't  see  the  materiality. 

Mr.  Murman:     I  want  to  show  an  interest. 

Q.  (By  Mr.  Murman)  :  Was  the  Southern 
Pacific  Company  paying  him  some  benefits? 

A.    Yes,  sir. 

Mr.  Phelps:  I  didn't  even  know  it  before.  Of 
course  I  wouldn't  have  objected  if  there  was  any 
materiality  at  all.  Never  heard  of  it. 

Q.  (By  Mr.  Murman)  :  You  also  had  worked 
for  the  Southern  Pacific  Company,  hadn't  [512] 
you  ?  A.     I  had  a  few  months. 

Q.  Now,  on  this  particular  morning,  as  you 
stated,  you  were  over  at  your  home,  is  that  correct? 

A.    Yes,  sir. 

Q.  And  your  home  is  this  cottage  right  over  here 
where  the  J-1  arrow  was? 

A.    Yes,  sir,  that  is  my  cottage. 

Q.     That  is  on  Douglas  Street,  isn't  it? 

A.    Yes,  sir. 

Q.  Douglas  Street  is  the  street  behind  Center 
Street,  what  is  known  as  highway  99? 

A.     Yes,  sir. 

Q.     It  is  one  block  further  west?  A.    Yes. 

Q.  You  understand  what  I  mean?  If  you  don't 
understand  me,  understand  my  questions,  say  so, 
because  we  want  to  understand  each  other. 
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A.     That  is  right. 

Q.  That  is  beyond  what  this  map  shows,  isn't 
that  correct  ?  A.     Yes,  sir. 

Mr.  Murman :  Do  you  want  to  look  at  this  (hand- 
ing document  to  counsel)  ? 

Mr.  Phelps:     Please.  Thank  you. 

Q.  (By  Mr.  Murman)  :  Now,  Mrs.  Johnson,  I 
show  you  what  purports  to  be  a  photostat  of  a  por- 
tion of  the  official  map  of  [513]  the  town  of  Ander- 
son, which  shows  the  railroad  tracks  running  a-cross, 
as  you  see  them,  and  you  see  these  lines  that  show 
alternately  dark  and  light?  A.     Yes,  sir. 

Q.    Also  West  Center  Street,  you  see  thaf? 

A.    Yes. 

Q.  Then  it  shows  Douglas  Street,  you  see  that 
there?  A.    Yes,  I  do. 

Q.  Here  is  Howard  Street  running  this  way  and 
the  crossing  off  a  little  bit  to  the  side.  Can  you  point 
to  me  on  this  map  where  your  cottage  was  located 
on  Douglas  Street  with  reference  to  Howard  Street  ? 

Mr.  Phelps:  May  it  please  the  court,  so  that  it 
may  be  clear — no  objection  to  the  use  of  that  to  re- 
fresh her  recollection  or  point  out  something,  but 
my  objection  would  be  that  it  is  an  unauthenticated 
photograph  and  without  foundation,  that  particular 
document,  at  this  time. 

Mr.  Murman :  I  think  we  will  establish  it  later. 

The  Court:  With  that  understanding,  that  you 
will  establish  that  it  is  a  real,  true  delineation  of 
that,  I  will  allow  it. 
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Mr.  Murman:  Yes,  I  understood  that  I  can  do 
that,  your  Honor. 

The  Court :    All  right. 

Q.  (By  Mr.  Murman) :  Do  you  understand  my 
question,  Mrs.  Johnson'?  [514] 

A.  Well,  I  don't  know  whether  I  hardly  do  or 
not. 

Q.  I  was  asking  you  to  point  out  if  you  could 
on  this  portion  of  the  map  of  Anderson  where  your 
cottage  was  located  over  here  on  Douglas  Street, 
this  being  Howard  Street  along  this  way  and  Doug- 
las Street  running  at  right  angles.  Can  you  point 
that  out  for  me? 

A.    Well,  this  is  Howard  Street? 

Q.     That  is  right. 

A.    And  this  is  Ferry  Street? 

Q.     That  is  right.  A.    And  this  is  the  track. 

Q.     That  is  right. 

A.     Then  this  is  the  depot? 

Q.     Here  is  the  depot,  right  here  (indicating) . 

A.  My  house  ought  to  be  right  back  in  here 
somewhere,  about  here. 

Q.     5?  Did  you  say  5th?  A.     Yes. 

Q.  Here  is  the  number — 1,  2,  3,  4,  5,  6.  Would  it 
be  here  where  it  says  5  ? 

A.  It  should  be.  I  can't  hardly  understand  that 
map,  but  it  certainly  seems  to  me  like,  because 
if  this  is  Howard  Street  coming  on  up  here 

Q.     That  is  correct.  [515] 

A.  It  is  just  a  block  from  my  house  to  Howard. 
Here  comes  Ferry  Street  and  this  is  the  track  ? 
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Q.  That  is  right.  I  understood  you  to  to  say  you 
live  on  Douglas  Street? 

A.     Right  here  (indicating). 

Q.    Near  Howard  Street? 

A.  Here  is  Douglas,  this  is  Douglas.  Yes,  my 
house  ought  to  be  right  here. 

Q.     Will  you  make  a  mark  here? 

A.     It  should  be.  I  am  not  sure,  now. 

Mr.  Phelps:  Then  I  suggest  it  would  be  in- 
definite and  uncertain.  The  witness  is  not  educated 
and  skilled  in  the  ways  of  legal  maps  like  that,  and 
I  don't  think  she  should  be  asked  to  identify  it. 

The  Court:  Unless  she  is  sure.  Show  a  woman 
like  that  a  map  and  she  is  not  sure,  doesn't  under- 
stand the  map,  and  I  don't  think  she  ought  to 

Mr.  Phelps :  My  objection  is  on  that  ground,  be- 
cause it  has  been  identified  on  the  photograph. 

Mr.  Murman:  Of  course  the  photograph  was  at 
an  angle  and  this  is  a  flat  diagram  of  it. 

Q.  (By  Mr.  Murman:  If  you  understand  it, 
say  so;  if  you  don't  understand  it,  I  don't  want  you 
to  mark  it. 

A.    Well,  I  hardly  understand  this  map. 

Q.  Then  we  won't  use  it  if  you  don't  under- 
stand it.  [516] 

A.  I  don't  like  to  because  I  don't  hardly  under- 
stand it. 

Q.    All  right,  we  won't  have  you  mark  it,  then. 

The  Court:     It  is  now  four  o'clock 

Mr.  Phelps :  May  it  please  the  court,  before  the 
court  adjourns,  I  wonder  what  your  Honor's  wishes 
are  with  respect  to  Friday  of  this  week?  I  had  in 
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mind  last  week  we  adjourned  over  Friday.  I  know 
the  same  problem  exists  at  New  Year's  that  existed 
at  Christmas.  I  know  it  does  for  me  and  I  think 
probably  for  the  members  of  the  jury. 

The  Court:  I  was  going  to  be  facetious,  but  I 
won't  say  anything. 

Mr.  Phelps :  I  had  in  mind,  if  your  Honor  please, 
if  we  were  going  tomorrow  and  adjourn  Friday,  if 
necessary. 

The  Court:  Won't  we  be  through  with  this  case 
tomorrow  ? 

Mr.  Phelps:  I  think  we  will  be  through  with 
the  taking  of  testimony,  certainly,  tomorrow. 

Mr.  Murman:  I  will  have  two  rebuttal  witnesses 
that  I  know  of. 

The  Court :    How  many  more  witnesses  have  you  ? 

Mr.  Phelps:  If  your  Honor  please,  I  am  in  a 
difficult  position  in  this  respect,  that  I  had  subpoena 
issued  for  one  witness  who  has  advised  us  that  he  is 
not  able  to  respond  to  a  subpoena  because  he  is  ill, 
and  I  am  still  endeavoring  to  get  him  down  here.  I 
don't  know  whether  I  will  be  able  to  do  it  or  not. 
If  I  can't,  of  course  I  am  in.  the  position  of  [517] 
having  to  go  forward  mthout  him  unless  it  becomes 
necessary  to  ask  the  court  for  a  continuance  to  take 
his  deposition. 

The  Court:  Would  you  ladies  and  gentlemen 
prefer- to  adjourn  tomorrowuntil  next.  week1 

The  Jury:     No. 

The  Court:  You  would  rather  go  forward  and 
dispose  of  it? 
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A  Juror:     Get  rid  of  it. 

Mr.  Plielps:     That  is  fine  with  me. 

Mr.  Murman:  That  is  agreeable.  We  will  be 
ready  to  go  forward  with  rebuttal  tomorrow. 

The  Court :  Will  you  be  able  to  start  your  argu- 
ments tomorrow? 

Mr.  Murman:  I  think  so.  I  don't  see  any  reason 
why  we  can't. 

The  Court:  I  would  like  to  have  you  all  argue 
wi  one  day,  if  you  can. 

Mr.  Phelps:  I  would  think  so.  In  fact,  that  is 
very  important. 

The  Court :  Then  I  will  instruct  the  jury  at  9 :30 
Friday  morning. 

Mr.  Murman:  Yes,  your  Honor.  I  think  that  is 
about  it. 

The  Court:  Then  we  will  adjourn  until  tomor- 
row morning  at  10  o'clock,  and  bear  in  mind  the 
admonition  heretofore  given  you. 

(Thereupon   an   adjournment  was   taken   to 
Thursday,  December  29,  1949,  at  10:00  a.m.) 


December  29,  1949,  10:00  o 'Clock 

The  Clerk:  Shanahan  v.  the  Southern  Pacific, 
for  trial. 

Mr.  Phelps :     Ready,  Your  Honor. 

Mr.  Murman:  Ready.  Mrs.  Johnson,  I  believe, 
was  on  the  witness  stand,  Your  Honor. 

The  Court:     Yes,  take  the  stand. 
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LELA  JOHNSON 

resumed  the  stand  on  behalf  of  the  defendant. 

Cross-Examination 
(Continued) 
By  Mr.  Murman : 

Q.  Mrs.  Johnson,  on  the  morning  of  December 
27,  1948,  you  were  in  your  home,  I  think  you  said? 

A.    Yes,  sir. 

Q.     That  is  over  on  Douglas  Street? 

A.    Yes,  sir. 

Q.  And  about  what  time  had  you  gotten  up  that 
morning,  do  you  remember? 

A.  Well,  it  was  around  about  a  quarter  to  six 
that  morning. 

Q.  A  quarter  of  six.  It  was  dark  at  the  time, 
was  it?  A.    Yes. 

Q.  What  did  you  do  after  you  got  up?  Did  you 
go  outside  at  all  or  did  you  stay  in  the  house  ? 

A.  After  I  gotten  up,  I  started  me  a  little  fire, 
and  then  I  had  to  have  some  more  kindling  and  I 
went  outside  to  get  me  [519]  some  wood  and 
kindling. 

Q.    Where  do  you  keep  your  wood  and  kindling  ? 

A.     Outside  at  my  gate. 

Q.     The  front  gate?  A.    Yes,  sir. 

Q.     That  would  be  on  Douglas  Street  ? 

A.    Yes,  sir. 

Q.  That  was  after  you  had  had  a  fire  made  in- 
side, is  that  it?  A.    Yes,  sir. 
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Q.  Did  you  go  out  alone  or  did  you  go  with 
somebody  else?  A.     I  was  alone. 

Q.    Alone.  When  did  you  hear  the  train? 

A.  Well,  after  I  started  out  I  heard  the  train 
coming. 

Q.     What  did  you  hear  about  the  train? 

A.  I  just  heard  the  rumbling  of  the  train  and  I 
heard  the  whistle  way  up  the  track,  seemed  to  me 
like  it  might  be  about  a  mile  up  the  track. 

Q.     Was  it  a  whistle  you  heard,  a  steam  whistle  ? 

A.     I  heard  a  horn  and  the  whistle. 

Q.     You  heard  a  horn  and  whistle? 

A.    Yes,  sir. 

Q.  When  you  say  horn,  what  do  you  mean  by 
that? 

A.  Well,  the  steam  w^histle  it  blows  and  the  horn 
goes  something  like  this :  Ahhhh-ahhhh-ahhhh. 

Q.     You  mean  the  horn  on  the  train?  [520] 

A.    Yes,  sir.  I  called  it  a  horn.  I  don't  know. 

Q.  There  is  a  difference  in  sound  between  what 
you  call  a  horn  and  what  you  call  a  whistle  ? 

A.    Yes,  sir. 

Q.  And  you  said  you  heard  both  the  whistle  and 
the  horn?  A.     Yes,  sir. 

Q.     You  went  out  to  the  kindling  pile,  did  you? 

A.  Yes,  sir,  I  went  outside  of  my  gate.  My  wood 
yard  is  outside  of  my  gate.  I  went  outside  of  my 
gate  to  get  me  some  wood  and  kindling  to  finish  my 
fire,  and  after  the  train  was  approaching,  I  stayed 
and  watched  to  look  to  see  it  go  by  as  I  usually  do. 

Q.     I  understand  that  you  looked  towards  the 
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east,  didn't  you?  That  is,  it  would  be  toward  the 

train  tracks?  A.    Yes,  sir. 

Q.     From  Douglas  Street  ? 

A.     From  Douglas  Street. 

Q.  There  were  some  buildings  in  front  of  you, 
weren't  there?  A.     Yes,  sir,  there  was. 

Q.  In  other  words,  your  view  af  the  train  is  not 
a  clear  view  all  the  way,  is  it  1 

A.     No  sir,  it  isn't,  not  all  the  way. 

Q.    When  you  looked  over  there,  was  it  still  dark? 

A.     It  was  kind  of  dark. 

Q.  How  about  the  weather  ?  Did  you  notice  what 
kind  of  weather  [521]  it  was  that  morning  ? 

A.  It  was  cloudy,  but  high  cloudy.  It  wasn't  low 
clouds.  The  cloudiness  was  high  and  the  weather, 
it  wasn't  foggy,  either. 

Q.    Would  you  say  it  was  not  misty? 

A.  Well,  I  didn't  pay  that  attention.  Might  have 
been  a  little  misty.  I  didn't  pay  any  mind. 

Q.    You  didn't  see  any  mist? 

A.  No,  I  didn't  see  any,  but  I  know  there  was 
high  cloudiness. 

Q.  As  you  looked  over  the  railroad  tracks,  did 
you  see  a  train  on  the  track  there,  standing  on  the 
track? 

A.  No,  sir,  I  didn't  see  any  train  standing  over 
there. 

Q.    You  didn't  see  a  freight  train? 

A.     No,  I  didn't  pay  any  attention. 

Q.     Could  you  see  the  lights  at  the  depot? 

A.    Yes,  sir,  I  could. 
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Q.  You  didn't  see  the  caboose  silhouetted  against 
those  lights'? 

A.     No,  sir,  I  didn't  see  it. 

Q.  Where  did  you  first  see  the  light  on  the 
engine  you  mentioned  on  the  train  that  you  heard? 

A.  Well,  when  that  train,  when  this  passenger 
train  was  approaching  the  depot,  I  could  look  and 
see  the  light  down  the — flashing  down  the  track,  then 
as  she  passed  by  Miss  Helen's  Cafe  I  could  catch  a 
glimpse  of  the  train,  and  then  it  passed  the  bus 
station  right  before  my  door,  and  I  was  standing 
right  before  [522]  my  door  in  my  wood  yard,  and  as 
she  passed,  of  course  she  had  the  horn  and  whistle 
on,  and  as  she  j)assed,  of  course  she  throwed  her 
light  as  she  come,  you  know,  and  I  kept  looking  and 
just 

Q.  Well,  let  we  ask  you  this  first  before  we  get 
that  far.  A.    Yes. 

Q.  As  you  saw  the  light  on  the  engine  for  the 
first  time,  couldn't  you  see  the  freight  train  sil- 
houetted against  the  engine  light  ? 

A.  No,  I  didn't  pay  any  attention.  I  didn't  see 
no  freight  train.  I  didn't  even  know  there  was  one 
over  there. 

Q.  Do  you  remember  seeing  a  line  of  sort  of 
black  objects  up  until  the  depot  came  into  position? 

A.  I  didn't  see  any  that  night.  I  might  have 
seen  it,  but  I  don't  remember. 

Q.    You  don't  remember  seeing  it? 

A.    No,  sir. 
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Q.  You  have  told  us  about  the  various  places 
that  the  buildings  got  in  your  way.  Did  you  men- 
tion Helen's  Cafe?  Is  that  one  building? 

A.     Yes,  sir,  that  is  one  of  the  buildings.  [523] 

Q.  I  am  showing  you  now  this  panorama  view  of 
defendant's  exhibit  L.  A.    Yes,  sir. 

Q.    You  mentioned  that  building,  Helen's  Cafe? 

A.     That  is  it. 

Q.  And  you  said  something  about  the  Grey- 
hound bus  station.  Where  is  that? 

A.  It  is  right  in  here  (indicating).  Before  my 
door.  This  is  Miss  Helen's  cafe,  then  right  on  down 
is  the  little  old  bus  station. 

Q.  Is  that  further  to  the  north  than  Helen's 
Cafe? 

A.  No,  sir,  Miss  Helen's  Cafe  is  further  to  the 
north.  What  is  these  signs  in  here? 

Q.  I  don't  know.  They  are  in  the  picture.  They 
are  apparently  on  the  corner  of  Center  Street  and 
Howard  Street  there. 

A.  It  shows  Miss  Helen's  Cafe.  The  bus  station 
should  be  right  in  here. 

Q.  But  you  did  see  the  form  of  the  bus  station 
and  the  form  of  the  cafe,  is  that  right? 

A.    Yes,  sir. 

Q.     The  train  came  along?  A.    Yes. 

Q.     You  were  watching  the  train,  were  you? 

A.    Yes,  sir,  I  was. 

Q.  How  about  this  building  on  the  corner  here 
where  that  Coca-Cola  [524]  sign  is  at  that  corner? 
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As  the  train  went  along  could  you  see  it  come  by  the 

sign  here? 

A.    That  is  that — this  is  Helen's  Cafe 

Q.  How  about  this  building  right  here  where  the 
Cola  sign  and  Miss  Helen's  Cafe,  and  I  could  catch 
on  ?  A.    Yes. 

Q.    Did  that  get  in  your  way  at  all  ^ 

A.  Yes.  A  little  up  it  j)assed  between  that  Coca- 
Cola  sign  and  Miss  Helen's  Cafe,  and  could  catch 
glimpses  of  the  train  as  she  went  by. 

Q.  You  caught  glimpses  of  the  headlights  as  it 
came  between  the  buildings  ?  A.     That  is  right. 

Q.  You  were  watching  the  headlights  all  the 
time? 

A.     Yes,  I  kept  my  eyes  right  on  it. 

Q.  Right  on  the  headlights  ?  Was  it  going  pretty 
fast?  A.     Pretty  fast,  to  me. 

Q.  How  about  the  trees  way  up  here?  Did  you 
see  those  trees  as  the  headlights  were  going  along? 
There  seem  to  be  a  number  of  trees  in  the  back- 
ground here. 

A.  Yes,  sir,  sure  I  could  see  the  trees  in  over 
there. 

Q.  At  that  time,  of  course,  there  were  no  leaves 
on  the  trees?  A.     No. 

Q.  Except  on  the  evergreens,  apparently.  As  the 
train  came  out  behind  this  last  building  on  the  cor- 
ner, you  then  could  [525]  see  it  up  Howard  Street, 
is  that  right  ?  A.     Yes,  sir,  a  clear  view. 

Q.    Were  you  still  watching  the  headlights  ? 

A.    Yes,  I  was  still  watching  the  headlights. 
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Q.  You  kept  looking  at  the  headlights  as  it  went 
down  the  track  ? 

A.    Yes,  sir,  I  kept  my  eyes  right  on  the  train. 

Q.     Right  on  the  train.  A.    Yes. 

Q.  I  notice  there  appears  to  be  a  palm  tree 
right  over  here.  Is  that  a  palm  tree,  Mrs.  Johnson? 

A.     Yes,  sir.  That  is  set  in  a  vacant  lot. 

Q.     Was  that  between  you  and  the  railroad  track  ? 

A.    No,  sir,  it  is  just  opposite  me. 

Q.     It  is  opposite  you  ? 

A.  Yes,  sir,  right  across  the  fence  from  me  over 
there. 

Q.     That  palm  tree,  then,  is  on  Douglas  Street  ? 

A.  Yes,  sir,  it  is  on  Douglas  Street,  on  the  same 
side  I  am  on. 

Q.  How  about  this  tree  right  up  here  near  to 
this,  looks  like  a  box.  Is  that  up  on  the  right  of  way  ? 

A.    Yes. 

Q.  I  am  pointing  to  this  tree.  That  is  up  near  to 
the  box?  A.    Yes. 

Q.  Then  this  telegraph  pole  and  this  other  tele- 
graph pole.  As  the  train  came  to  the  crossing  you 
were  still  watching  the  lights  of  the  train,  I  [526] 
presumed  ? 

A.    Yes,  I  was  watching  the  whole  train. 

Q.  Yes.  You  were  watching  the  whole  train?  I 
think  you  said  you  always  watched  the  trains  going 
south  ? 

A.  I  do  because  I  think  about  my  mother  down 
there. 
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Q.     When  it  got  to  the  crossing  what  did  you  see  ? 

A.    I  saw  a  car  coming  up  on  the  crossing. 

Q.    You  saw  the  car?  A.    Yes,  sir. 

Q.     You  are  sure  you  saw  the  car? 

A.     Yes,  sir,  I  saw  the  car  before  the  train  hit  it. 

Q.    It  was  still  dark,  was  it  not  ? 

A.  It  was  still  dark,  yes,  but  the  car  lights  were 
burning  and  the  train  lights. 

Q.     The  car  lights  were  burning? 

A.  Yes,  and  the  headlights  of  the  train  was  on. 
They  throwed  plenty  of  light  so  I  could  see.  Any- 
body could. 

Q.     So  you  actually  saw  the  car  ? 

A.    Yes,  sir,  I  saw  the  car. 

Q.     It  was  a  pretty  short  interval,  wasn't  it? 

A.  Yes,  it  was  just  a  minute  I  saw  it  up  until  the 
train  hit  it. 

Q.     Much  less  than  a  minute,  wasn't  it? 

A.     Oh,  yes,  sir. 

Q.     You  mean  much  shorter  than  that? 

A.     Yes,  sir.  [527] 

Q.  You  saw  the  train  hit  the  car  and  there  was  a 
big  flash?  A.    Yes,  just  a  blaze. 

Q.  As  you  were  watching  the  train  going  down 
^he  track  and  the  headlights,  what  is  the  next  thing 
rou  saw?  The  headlights  of  the  automobile? 

A.    Before  the  train  hit  it  ? 

Q.    Yes.  A.    Yes,  sir. 

Q.  You  were  watching  the  train  going  down 
:here?  A.    Yes,  sir. 
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Q.  And  the  next  thing  you  saw,  was  that  the 
headlights  of  the  automobile  ? 

A.  Yes,  I  just  throwed  my  eyes  to  the  car  as  this 
car  come  up  on  the  crossing,  and  the  lights  were 
burning  on  the  car. 

Q.     Then  what  did  you  see  after  that? 

A.     The  train  struck  it. 

Q,     Did  you  see  the  train  strike  it  ? 

A.     Nothing  but  that  flash. 

Q.  A  big  flash  ?  Did  you  hear  the  noise  when  the 
train  hit  it  ?  A.     Yes,  sir,  I  could  hear  it. 

Q.     Then  the  train  went  on  past  the  crossing  ? 

A.    Yes. 

Q.  I  think  you  said  you  went  in  and  got  dressed 
and  came 

A.  No,  I  didn't  at  that  time.  I  run  on  across 
the  way. 

Q.    You  went  all  the  way  up  Douglas  Street*? 

A.  Over  to  the  crossing  [528]  with  my  housecoat 
on,  then  I  looked  and  seen  what  had  happened,  then 
I  rushed  away  before  somebody  gets  there  and  I 
went  back  to  the  house  and  got  "dressed  and  finished 
making  my  fire.  I  had  never  went  back  to  finish  my 
fire.  I  finished  my  fire  and  got  dressed  and  went  up 
over  there  and  at  that  time  there  was  a  young  man 
and  lady  had  drove  up,  and  I  was  talking  to  them 
and  the  brakeman  and  the  conductor  had  got  off  and 
come  back. 

Q.  Do  you  remember  a  gentleman  by  the  name  of 
Mr.  Wickfield  talking  to  you  about  the  accident  on 
December  31  at  your  home  ? 
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A.     Yes,  sir,  I  remember  him. 

Q.     That  is  the  gentleman  here  in  the  court  room  ? 

A.     Yes,  sir,  I  remember  him. 

Q.  Do  you  remember  telling  him  at  that  time 
you  didn't  hear  any  train  whistle  blow*? 

Mr.  Phelps:  If  your  Honor  please,  if  this  is  a 
written  statement  I  suggest  the  witness  is  entitled 
to  see  it  and  so  am  I. 

Mr.  Murman:  I  am  asking  if  she  didn't  make 
an  oral  statement. 

Mr.  Phelps :  I  would  like  to  inquire  whether  you 
do  have  that  %  If  that  is  what  you  want  to  do,  I  think 
you  should  proceed  in  that  way.  That  is  the  orderly 
way. 

Mr.  Murman:  It  is  an  oral  statement  I  am  in- 
quiring about  now.  [529] 

The  Court :  I  will  overrule  the  objection.  Do  you 
understand  the  question  or  would  you  like  to  have  it 
repeated  to  you? 

A.  Well,  I  wouldn't  mind.  You  can  repeat  that 
question  again,  if  you  will. 

Q.  (By  Mr.  Murman)  :  I  will  be  glad  to.  Do 
70U  remember  talking  to  Mr.  Wickfield?  He  was 
asking  you  about  what  you  saw  and  heard  that 
morning. 

A.    Yes,  sir,  I  remember  him  talking  to  me. 

Q.  Do  you  remember  telling  him  you  didn't  hear 
the  whistle  blow? 

A.  I  remember  telling  him  I  heard  a  horn  and 
whistle  blow. 
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Q.     You  said  the  horn  and  whistle  *?  A.     Yes. 

Q.  You  don't  remember  telling  him  you  didn't 
hear  a  horn  or  whistle  blow? 

A.    No,  sir,  I  don't  remember  telling  him. 

Q.  And  do  you  remember  telling  him  at  that  time 
that  when  you  saw  the  automobile  there  was  no 
headlight  on  the  car? 

A.  No,  sir,  I  don't  remember  telling  him  that, 
either. 

Q.  Do  you  remember  after  he  talked  with  you 
that  he  asked  you  to  sign  something?  That  is,  after 
you  talked  with  him. 

A.  Yes,  sir,  he  asked  me  to  sign  a  paper,  I  be- 
lieve, or  something. 

Q.  Did  you  read  the  paper  over  before  you 
signed  it? 

A.     No,  sir,  he  read  it  for  me.  [530] 

Q.     He  read  it  for  you?  A.     Yes,  sir. 

Q.  You  didn't  have  your  glasses  with  you  at 
that  time? 

A.     No,  sir,  I  didn't  have  them  and  he  read  it. 

Q.     That  was  at  your  home  ? 

A.     At  my  home. 

Q.  You  only  know  what  he  said  to  you  about  the 
paper  and  then  you  signed,  is  that  right? 

A.    Yes,  sir. 

Q.     That  is  your  recollection  now? 

A.    Yes,  sir. 

Q.     You  say  you  didn't  read  the  paper  over? 

A.  No,  sir,  I  didn't  read  the  paper.  He  read  it 
for  me. 
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Q.     He  read  it  for  you"?  Are  you  sure  about  that? 

A.    Yes,  sir. 

Mr.  Murman:     No  further  questions. 

Mr.  Phelps:  I  have  no  questions,  your  Honor. 
May  this  witness  be  excused. 

Mr.  Murman:     Yes,  she  may  be  excused. 

The  Court :     All  right,  you  may  step  down. 

(Witness  excused.) 

Mr.  Phelps:  Before  we  proceed  further,  if  your 
Honor  please,  may  I  take  up  a  matter  with  the  court 
and  counsel  in  the  absence  of  the  jury? 

The  Court:     Will  it  take  very  long?  [531] 

Mr.  Phelps :  It  will  take  only  a  few  minutes.  In 
fact,  if  we  can  step  into  chambers  it  probably 
wouldn't  take  thirty  seconds. 

The  Court:  All  right,  remain  in  the  box,  ladies 
and  gentlemen,  and  we  will  go  out  this  time. 

(The  following  proceedings  were  had  in  court 
chambers  in  the  absence  of  the  jury.)  [531-A] 

(The  following  proceedings  were  had  in  the 
Judge's  chambers  outside  of  the  hearing  of  the 
jury:) 

The  Court :  At  the  request  of  Mr.  Phelps,  coun- 
sel for  plaintiff  and  defendant  retired  to  chambers 
with  the  Judge,  and  the  following  ensues: 

Mr.  Phelps:    I  didn't  want  to  take  up  in  the 
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presence  of  the  jury  without  first  advising  Mr.  Mur- 
man.  I  want  to  ask  Mr.  Murman  whether  or  not  it 
will  be  necessary,  whether  he  wants  me  to  call  as  a 
witness  to  prove  that  this  Mr.  Johnson,  the  rear 
brakeman  of  the  train  that  was  on  the  siding,  is  no 
longer  in  service.  I  attempted  to  find  him.  They 
checked  all  of  his  own  addresses ;  we  have  been  un- 
successful in  that.  I  had  this  in  mind,  and  I  didn't 
want  it  to  come  up  before  the  jury, 

Mr.  Murman:     I  will  make  no  point  of  it. 

Mr.  Phelps:  I  want  to  get  that  before  the  jury 
as  a  stipulation,  and  the  point  is  this,  they  be  fully 
advised, 

Mr.  Murman:     Yes. 

Mr.  Phelps :  He  left  the  service  on  December  31, 
1948.  Mr.  Turner,  who  is  sitting  beside  me,  a  mem- 
ber of  the  claims  department  of  the  Southern  Pa-cific, 
at  my  request  has  made  repeated  efforts  to  try  to 
locate  him  and  has  been  unsuccessful  and  he  can  be 
called  to  testify  to  those  facts,  which  I  had  in  mind. 
It  just  occurred  to  me  he  has  been  sitting  through- 
out the  proceedings,  and  the  other  witnesses  have 
been  excluded. 

Mr.  Murman :  I  make  no  issue  on  that.  Your  own 
conductor  [532]  said  he  didn't  see  him  after  that 
particular  occasion. 

Mr.  Phelps :     Can  I  make  that  statement  ? 

Mr.  Murman:  Yes,  you  can  make  that  state- 
ment that  you  haven't  been  able  to  locate  him.  If 
that  is  the  fact  and  if  you  say  those  are  the  facts, 
then  those  are  the  facts. 
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The  Court:     How  do  you  stand  now? 

Mr.  Phelps :  I  stand  in  this  way :  I  am  now  ready 
to  rest,  and  this  is  the  other  thing  I  want  to  take  up. 
Now,  I  have  tried,  and  have  a  subpoena  out  for  an- 
other witness,  a  witness  who  has  said  that  he  is  un- 
able to  come.  He  is  an  independent  witness.  All  he 
would  testify  to  is  that  he  heard  the  whistle,  noth- 
ing more,  and  that  it  whistled  repeatedly  as  the  train 
came  into  town.  Now,  I  am  in  the  position  I  don't 
want  to  ask  for  any  continuance  to  take  a  deposi- 
tion. I  wondered  what  your  thinking  was  along  the 
line,  if  he  is  called,  that  you  would  stipulate  that 
he  would  testify  that  he  did  hear  the  whistle  on 
repeated  occasions  as  the  train 

Mr.  Murman:     Well,  I  can't  stipulate. 

Mr.  Phelps:     If  you  won't  stipulate  to  that, 

Mr.  Murman :  My  witnesses  have  told  me  and  my 
understanding  of  the  case  is  that  the  train  whistle 
did  not  blow  until  it  got  to  the  Howard  Street  cross- 
ing. I  will  do  this:  I  am  perfectly  willing,  if  you 
can  get  your  witness  at  any  time  before  the  argu- 
ments, that  you  may  put  him  on  if  he  comes  affer 
my  rebuttal ;  I  have  no  objection.  [533] 

Mr.  Phelps:  I  am  satisfied  I  can't  do  that,  Syd. 
The  only  way  I  can  get  him  down — he  is  a  reluctant 
witness  at  best 

Mr.  Murman:    He  is  up  at  Anderson*? 

Mr.  Phelps:  Yes,  and  I  would  have  to  get  a 
bench  warrant;  he  has  been  served,  and  I  don't  want 
to  do  that,  so  if  that  is  your  position,  I  think  then 
there  is  nothing  I  can  do  but  take  the  practical 
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wav  out  of  just  forgetting  it  now.  I  don't  like  to 
do  that. 

Air.  Munnan:  I  am  sorry.  If  there  was  some 
indication — I  am  afraid  Mrs.  Shanahan  wouldn't 
like  me  to  stipulate  to  that. 

Mr.  Phelps:  Then  I  shan't  mention  that  fuither 
in  front  of  the  .jury. 

Mr.  Murman :  I  think  you  have  got  plenty  of  evi- 
dence about  the  whistling. 

The  Couit :     How  many  witnesses  have  you  now  ? 

Mr.  Munnan:  I  have  three  witnesses,  two  of 
whom  will  be  very  short,  and  one  who  will  be  a 
little  longer.  AVe  should  finish  by  noontime  on  the 
testimony,  maybe  before.  If  so.  I  will  be  glad  to 
start  my  opening  statement 

The  Court:  You  gentlemen  want  to  come  in 
here  then  under  the  rtile  and  be  advised  about  what 
iostructions  I  will  give  you? 

Mr.  Phelps :     Yes.  that  is  important  in  this  case. 

The  Court:  I  am  soiTy  that  I  am  not  giving 
all  the  jjlaintLff's  exceptions,  but  I  am  modifying 
a  coujjle.  I  am  [534]  making  it  very  short,  giving 
very  nearly  all  the  defendant's  iustitictions  except 
those  which  are  here.  I  can  hand  them  to  you, 
and  many  of  these  are  covered  by  my  general  ia- 
stitictions.  see,  and  some  of  these  I  didn't  feel  like 
giving  because  they  were  more  instructions  on  the 
fact  than  I  think  I  should  have  given. 

^ix.  MuLTQan:  I  noticed  in  my  copy  there  are 
a  group  of  some  65  to  75  missing.  Was  that  a  mis- 
numbering  ? 

Mr.  Phelps:     Well,  that  was  done 
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Mr.  Murman:  I  didn't  mean  to  interrupt  you, 
Judge. 

Mr.  Phelps:  There  were  no  exceptions  in  those 
intervening  numbers,  Mr.  Murman. 

The  Court :  Instruction  No.  3  of  your  (indicating 
Mr.  Murman),  I  am  modifying  two  or  three  of  what 
you  charged  and  what  the  defendant  charged. 

Mr.  Murman :     Yes,  I  understand. 

The  Court:  Now,  the  instruction  you  gave  me. 
No.  16,  is  omitted  to  say,  provided  the  defendant 
— provided  the  alleged  negligence  of  the  defendant 
was  the  proximate  cause  of  the  accident,  also  that 
the  plaintiff — plaintiff's  husband  was  free  of  fault. 
So  I  added  that  to  that. 

Mr.  Murman:  I  can  see  your  point  and  I  guess 
what  I  had  in  mind,  the  other  instructions. 

The  Court :  A  couple  of  yours  I  modified  in  cer- 
tain respects  here,  but  these  are  the  ones  I  didn't 
give,  but  I  [535]  think  you  find  in  both  instances — 
for  instance,  on  this  minor  discrepancy  here  (indi- 
cating), and  I  gave  a  general  instruction  that  prac- 
tically covered  it,  and  some  of  these  others  here  I 
thought  were  more  on  the  facts  than  would  permit 
me  to  give,  so  you  can 

Mr.  Phelps:    Yes. 

Mr.  Murman :  Another  thing,  you  want  to  renew 
your  motion  now  so  the  Court 

Mr.  Phelps:     This  moment? 

Mr.  Murman :     It  is  too  early  ? 

(Whereupon  the  Court  and  counsel  returned 
to  the  courtroom,  and  the  following  proceed- 
ings were  had  in  the  presence  of  the  jury.) 
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Mr.  Phelps:  Pursuant  to  the  instructions — dis- 
cussions we  have  had  in  chambers  and  according 
to  the  stipulation  agreed  to  by  and  between  the 
paities.  I  want  to  state  to  the  court  the  f  oimal  state- 
ment which  I  ask  Mr.  [Murman  to  accept  if  it  cor- 
rectly states  it  as  I  "understand  it.  he  is  willing  to 
stipulate  that  ^Ii-.  Johnson,  who  is  the  man  who 
has  been  described  as  the  rear  brakeman  of  the 
freight  train  which  was  in  on  the  siding  at  the 
time  of  the  accident  at  Anderson,  and  who  has 
testified  —  who  has  been  identified  by  Mr.  Grif- 
fith, the  conductor,  as  having  been  with  him  at  the 
time  Mr.  Griffith  observed  the  accident,  that  Mr. 
Johnson,  the  rear  brakeman  left  the  seiwice  of  the 
Southern  Pacific  Company  on  December  31,  1948; 
that  his  present  whereabouts  are  not  known  to  me 
or  anyone  having  any  connection  with  the  defense 
of  this  case ;  that  on  my  request  his  personnel  record 
was  checked,  all  addi'esses  and  references  which  he 
made  in  his  application  to  go  to  work  were  checked, 
and  efforts  were  made  to  locate  him  at  those  ad- 
dresses. They  were  imsuccessful  and  we  were  un- 
able to  find  him  in  time  for  this  trial. 

Mr.  Mui'man :     So  stipulated. 

Ml'.  Phelps :  With  that  stipulation,  then,  if  your 
Honor  please,  the  defense  rests. 

:\Ir.  Murman:  Plaintiff  will  call  Mr.  Wliitfield 
to  the  stand.  [537] 


Southern  Pacific  Company  497 

WILBERT  G.  WHITFIELD 
called  as  a  witness  on  behalf  of  the  plaintiff,  in  re- 
buttal, sworn. 

The   Clerk:     Will  you  state  your  name  to  the 
court  and  jury,  please? 
A.    Wilbert  G.  Whitfield. 

Direct  Examination 
By  Mr.  Murman : 

Q.    What  is  your  business,   Mr.   Whitfield? 

A.  Criminal  investigator  with  the  Internal  Reve- 
nue Service. 

Q.  The  deceased  in  this  case  was  connected 
with  the  Internal  Revenue  Service,  is  that  correct? 

A.    That  is  right. 

Q.  Because  of  that  fact  you  were  delegated  to 
go  up  and  investigate  the  facts,  were  you  ? 

A.    I  was. 

Q.    You  went  to  Anderson,  did  you? 

A.    I  did. 

Q.  And  in  accordance  with  your  duties  you 
made  an  investigation?  A.     I  did. 

Q.  Now,  among  other  things,  did  you  talk  to 
Mrs.  Lela  Johnson?  A.     I  did. 

Q.    Where  did  you  talk  with  her? 

A.    At  her  home  in  Anderson,  on  Douglas  Street. 

Q.  Do  you  have  any  idea  how  far  that  building 
that  she  lives  in  was  removed  from  the  Howard 
Street  crossing?  [538] 

A.    It  is  about  500  feet. 

Q.    500  feet.    And  when  did  you  talk  with  her? 
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A.     I  talked  with  her  on  December  31,  1948. 

Q.     At  her  home?  A.     At  her  home. 

Q.    Was  there  anyone  else  present? 

A.     Her  husband,   Carey  Johnson. 

Q.  Now,  did  you  ask  her  about  her  observations 
on  the  morning  of  the  accident?  A.     I  did. 

Mr.  Phelps:  I  will  object,  then,  if  your  Honor 
please,  as  not  proper  impeachment,  no  proper  foun- 
dation. It  is  now  established  another  person  was 
also  present.  Mrs.  Johnson  has  never  been  asked 
about  a  conversation,  no  impeachment  in  the  con- 
versation in  which  another  person  was  present 
other  than  Mr.  Whitfield;  without  foundation. 

Q.  (By  Mr.  Murman)  :  Just  to  remove  any 
doubt,  did  you  have  more  than  one  conversation 
with  her? 

A.     I  had  just  one  conversation. 

Q.  Just  one  conversation,  so  that  what  you  are 
referring  to  is  the  only  conversation  you  had  with 
Mrs.  Johnson?  A.     That's  right. 

Mr.  Murman:     I  think  that  removes 

The  Court:     I  think  so. 

Mr.   Phelps:     Exception.    [539] 

The  Court :  I  don't  think  the  conversation  should 
be  given,  simply  the  statements  that  you  claim 
them  to  impeach  her. 

Mr.  Murman:     That  is  my  intention. 

The  Witness :  May  I  correct  that  ?  Carey  John- 
son was  not  at  all  times  present  during  the  state- 
ment.   He  came  in  during,  that  is  during  the  con- 
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versation  he  came  in,  during  the  last  part  at  the 
time  which  I  read  the  statement  to  Mrs.  Johnson, 
and  was  a  witness  to  her  signature. 

Q.     (By  Mr.  Murman)  :    So  he  was  there  during 
the  latter  part  of  the  conversation? 

A.     That's   right. 

Q.  But  there  was  only  one  occasion  when  you 
talked  with   her?  A.     That's   right. 

Q.  Now,  did  you  ask  her  about  what  she  heard 
in  connection  with  the  train?  A.     I  did. 

Q.  What  did  she  say,  if  anything,  about  a 
whistle  ? 

Mr.  Phelps:  I  object  to  that  as  not  the  proper 
way  to  impeach,  if  your  Honor  please,  what  she 
said,  that  could  lead  to  anything.  The  only  way 
is  to  ask  an  exact  question. 

Q.  (By  Mr.  Murman) :  At  that  time  or  place, 
Mr.  Whitfield,  did  she  make  the  statement  to  you 
that  ^'I  did  not  at  any  time  hear  the  train  whistle 
blow?" 

A.  Yes,  she  did.  I  questioned  her  carefully  on 
that  point.  [540] 

Q.  Now,  did  she  also  make  the  statement  to 
you  that  there  was  no  headlight  on  the  car? 

A.    She  did. 

Mr.  Murman:     I  have  no  further  questions. 

Cross-Examination 
By  Mr.  Phelps: 
Q.    Mr.  Whitfield,  you  say  you  are  employed  by 
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the  Criminal  Division  of  the  Department  of  Internal 

Eevenue  1 

A.  I  am  a  criminal  investigator  with  the  Inter- 
nal Revenue  Service,  Treasury  Department. 

Q.  You  made  an  investigation  of  this  accident, 
did  you  nof?  A.    Yes,  I  did. 

Q.  And  in  the  course  of  that  investigation  you 
took  statements  from  various  parties  and  submitted 
various  reports?  A.     I  have. 

Q.     Now A.     One   report,   yes. 

Q.     To  whom  was  that  report  submitted? 

Mr.  Murman:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  has  no  bearing  on  the 
issues  in  this  case. 

The  Court:     I  will  allow  it. 

Q.  (By  Mr.  Murman)  :  To  whom  was  that  re- 
port submitted?  A.     To  my  superior   officer. 

Q.    And  who  is  that? 

A.     F.  L.  Myers,  investigator  in  charge. 

Q.  That  was  to  go  on  to  the  Federal  Compensa- 
tion Commission,  [541]  isn't  that  correct? 

Mr.  Murman :  If  the  court  please,  counsel  should 
know,  if  he  doesn't  know,  that  the  Compensation 
Commission  has  no  connection  with  the  Treasury 
Department,  merely  for  the  purpose  of  getting  be- 
fore the  jury  that  which  has  no  bearing  on  this. 
Object  on  that  ground,  not  within  the  direct  ex- 
amination, it  is  way  beyond  direct  examination, 
does  not  go  to  the  issues  of  this  case. 

Mr.  Phelps:     I  submit 
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The  Court:     I  think  it  may  indicate  interest 


Mr.  Phelps:  I  am  trying  to  find  exactly  that, 
the  interest. 

The  Court:     I  will  allow  it. 

Q.  (By  Mr.  Phelps) :  For  this  investigation, 
isn't  that   correct? 

A.  Where  it  routes  from  my  superior  officer,  I 
have  no  knowledge,  except  that  I  believe  our  Legal 
Division  gets  a  copy  of  it  and  they  make  all  the 
recommendations  from  there  on.  Who  else  gets 
copies,  I  have  no  idea.  I  have  nothing  to  do 
with  the  distribution  of  the  report. 

Q.  You  don't  know  anything  further  than  what 
you  just  said?  A.     No,  sir,  that's  right. 

Q.  Now,  Mr.  Whitfield,  you  made  some  notes 
of  that  conversation,   did  you? 

A.     Surely.  [542] 

Q.    Do  you  have  that,  may  I  see  it? 

A.    My  notes  of  the  conversation? 

Q.    Yes.  A.    Yes,  I  have  a  statement. 

Q.    May  I  see  it? 

Mr.  Murman  (To  the  witness)  :    Do  you  have  it 
with  you?      You'd  better  get  it,  I  don't  have  it. 
(Witness  leaves  stand  to  look  for  paper.) 

Q.  (By  Mr.  Phelps)  :  You  have  a  typed  copy 
of  this? 

Mr.  Murman:  I  don't  know  that  I  have  anything 
more  than  a  summary  of  it. 

Mr.  Phelps:  Oh.  Will  your  Honor  excuse  me 
and  the  jury  for  just  a  moment? 

Mr.  Murman:     If  counsel  wishes  to  put  in  evi- 
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dence  based  on  the  information,  what  I  have  here — 
what   I   have   here   is    apparently   a    summary — I 
have  no  objection,  provided  it  is  properly  identi- 
fied. 

Mr.  Phelps:  I  would  like  to  be  heard  on  that. 
May  we  approach  the  bench,  if  your  Honor  please  ? 

The  Court:     Yes. 

(Counsel  and  court  confer  at  the  bench  out 
of  hearing  of  jury  and  reporter.) 

Mr.  Phelps:  Mr.  Whitfield,  I  will  ask  you  if 
Mrs.  Johnson  on  the  occasion  which  you  have  al- 
ready testified  to,  which  you  have  said  on  your 
direct  examination  about  the  referring  to  [543] 
the  whistle A.     That's  right. 

Q.  I  will  ask  you  if  she  did  not  say  to  you  that 
she  heard  the  heavy  horn  of  the  southbound  pas- 
senger train  in  the  distance  and  she  looked  east 
to  see  it  going  by,  the  horn  was  honking  and  the 
bell  was  ringing,  but  that  she  did  not  at  any  time 
hear  the  train  whistles,  isn't  that  a  fact;  isn't  that 
what 

A.  She  did  not  at  any  time  hear  the  whistle 
blow.  That  is  what  she  told  me.  The  heavy  horn, 
she  called  it,  but,  "I  did  not  hear  the  whistle 
blow."     She  was  positive  of  that. 

Q.  Did  she  substantially  say  it  the  way  I  have 
summarized  it  to  you  just  now? 

The  Court:    Read  it  to  him  again. 

Q.  Did  she  tell  you  that  she  heard  the  heavy 
horn  of  the  southbound  passenger  train  in  the  dis- 
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tance,  that  she  looked  straight  east  to  see  it  going 
by,  that  the  horn  was  honking  and  the  bell  was 
ringing,  but  she  did  not  at  any  time  hear  the  train 
whistle?  A.     That  is  what  she  said. 

Q.     Yes. 

Mr.  Phelps:     I  have  no  further  questions. 

Mr.  Murman:     No  further  questions. 

(Witness  excused.) 
Mr.  Murman:     Call  Mr.  Tolson.  [544] 

WAYNE  LeROY  TOLSON 
called  as  a  witness  on  behalf  of  the  plaintiff,  in  re- 
buttal, sworn. 

The   Clerk:     Will  you  state  your  name  to   the 
court    and   jury,    please? 
A.     Wayne  LeRoy  Tolson. 

Direct  Examination 
By  Mr.  Murman: 

Q.  Mr.  Tolson,  you  are  appearing  here  pursuant 
to  a  subpoena,  are  you?  A.     Yes,  sir. 

Q.    Where  do  you  live  ? 

A.    At  Cottonwood,  California. 

Q.     Is    Cottonwood   near   Anderson? 

A.    Yes,  sir. 

Q.  Do  you  live  in  Cottonwood  or  out  some- 
where ? 

A.  Just  outside  of  Cottonwood,  about  seven  miles 
west  of  Cottonwood. 

Q.     On  a  ranch?  A.     On  a  ranch. 
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Q.    A  year  ago  did  you  live  near  Anderson? 

A.    I  did. 

Q.     Were  you  living  in  the  town? 

A.  No,  about  a  mile  and  a  half  north  of  An- 
derson on  the  river. 

Q.    You  had  a  little  acreage  up  there,  did  you? 

A.     I  did. 

Q.    What  is  your  business,  Mr.  Tolson? 

A.  At  present  I  am  pulling  lumber  at  the  Smith 
Lumber  Mill  about  a  mile  and  a  half  south  of  An- 
derson. 

Q.     Where  were  you  working  a  year  ago? 

A.    No. 

Q.    Where  were  working  a  year  ago? 

A.  I  was  working  at  the  High  Tower  Service 
Station   and   Feed   Store. 

Q.     Where   is   that? 

A.     Directly  in  Anderson. 

Q.  With  respect  to  the  railroad  tracks,  where 
was  it  located? 

A.  Directly  across  from  the  Howard  Street 
crossing. 

Q.     How  long  had  you  been  working  there? 

A.  Oh,  about  two  years.  I  think  I  went  to 
work  there  about  September,  two  years  apart. 

Q.  I  show  you  defendant's  exhibits  E,  Gr,  H,  I 
and  O,  which  purport  to  be  pictures  showing  you 
the  location  you  have  just  referred  to,  and  ask  you 
to  look  at  those  pictures  and  state  whether  or 
not  they  show  the  service  station  you  mentioned  ? 

A.     They  do,  sir. 
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Q.  And  does  that  service  station  also  appear 
on  the  lefthand  side  of  this  panorama  photo,  which 
is  defendant's  exhibit  L?  A.     That  is  right. 

Q.  Apparently  it  is  more  than  just  a  service 
station  there.  [546]  Were  there  any  other  parts  of 
that  establishment  in  which  you  were  working  *? 

A.  Yes,  sir,  a  ice  house,  feed  store  and  lubrica- 
tion  room. 

Q.     Those  are  all  marked  right  on  there? 

A.  That  is  right;  this  is  the  feed  store  and  the 
lubrication  room  and  the  service  station. 

Q.  Pointing  to  defendant's  exhibit  L,  in  evi- 
dence. Were  you  there  on  the  morning  of  Decem- 
ber 27,  1948?  A.     I  was,  sir. 

Q.    You  remember  that  morning,  do  you? 

A.     Pretty  well  in  mind. 

Q.  About  what  time  did  you  come  to  work  there 
that  morning? 

A.     I  would   say  7:00   o'clock. 

Q.  And  what  was  the  nature  of  the  weather 
that  morning? 

A.     It  was  really  dark  and  misty. 

Q.  What  did  you  do  after  you  got  there  at  7:00 
o'clock. 

Mr.  Phelps:  I  am  going  to  object  to  this.  It 
may  be  preliminary,  and  if  it  is,  I  submit  it,  of 
course,  but  I  haven't  seen  yet  where  this  leads 
to  any  rebuttal. 

Mr.  Murman :  Well,  it  will.  It  is  all  preliminary, 
your  Honor.    We  have  to  get  the  picture,  first. 
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Mr.  Phelps:     Yes,  well 

Mr.  Murman:     I  can  assure  you  it  is  rebuttal. 

Mr.   Phelps:     All  right. 

Q.  (By  Mr.  Murman) :  What  did  you  do  after 
you  got  there  at  [547]  7:00  o 'clock  *? 

A.  My  first  duty  is  to  open  up  the  store,  unlock 
the  ice  room  and  feed  store  and  get  the  —  from 
them  I  usually  got  the  air  hoses  out  and  water 
hoses,  connected  them  up,  and  then  I  usually  went 
into  the  rest  rooms  and — they  are  in  back  of  the 
service  station — and  cleaned  those  up,  because  those 
are  left  open  for  the  public  use.  It's  the  only 
service  station  or  rest  rooms  in  town  you  could 
use.  They  were  left  open.  I  usually  went  back 
and  cleaned  those  and  then  I  was  ready  for  busi- 
ness. 

Q.     Then   you   were    ready   for   business? 

A.    Yes,  sir. 

Q.     Did  you  stay  on  the  premises  that  morning? 

A.    I  did. 

Q.  Do  you  remember  an  accident  occurring  there 
that  morning?  A.     I  did. 

Q.  By  the  way,  how  far  is  the  service  station 
from  the  Howard  Street  crossing? 

A.  I  would  estimate  between,  oh,  80  to  100  feet 
across  the  highway. 

Q.  Did  you  know  there  was  a  signal  of  some 
kind  at  the  Howard  Street  crossing?  A.    Yes. 

Q.    What  kind?  A.    A  wig-wag.  [548] 

Q.    What  kind?  A.    Wig-wag. 

Q.  Just  before  the  collision  occurred,  what  were 
you  doing  ? 
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A.  Just  before  the  collision  occurred  I  was 
servicing  a  pickui3  with  a  small  amount 

Q.    What  is  a  pickup? 

A.     Well,  a  car,  an  automobile. 

Q.     An  automobile? 

A.  I  was  giving — filling  it  with  gas.  I  think  he 
ordered  five  gallons  of  gas,  if  I  remember  rightly. 

Q.     You  were  actually  putting  gas  in  the  tank? 

A.     I  was  putting  gas  in  the  tank. 

Q.     You  were  watching  the  tank,  then? 

A.  I  was  watching  the  meter  or  the  pump  be- 
cause I  was  just  about  through  at  the  time. 

Q.     Did  you  hear  the  collision  occur? 

A.    I  did. 

Q.  Prior  to  hearing  the  collision  occur,  did  you 
hear  anything  in  the  nature  of  a  crossing  bell? 

Mr.  Phelps:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  and  not  proper  rebuttal.  If 
that  is  to  be  brought  out,  it  is  to  be  brought  out  in 
the  case  in  chief. 

Mr.  Murman:  It  is  rebuttal  of  at  least  two  wit- 
nesses who  testified  that  the  bell  was  ringing,  Mrs. 
Johnson  and  Mr.  Griffith.  [549] 

Mr.  Phelps:     That  was  part  of  your  case. 

Mr.  Murman:  No,  Mrs.  Johnson  and  Mr.  Grif- 
fith testified  it  was  ringing. 

The  Court:  The  point  is,  isn't  it  part  of  your 
case?  They  were  just  rebutting  your  case  when 
they  testified  to  that.    However,  I  will  allow  it. 

Q.  (By  Mr.  Murman)  :  Do  you  know  what  the 
question  was?  A.     Repeat  it,  please. 
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Q.  Just  prior  to  the  collision  did  you  hear  the 
signal  bell  ringing? 

A.     I  don't  recall  it,  no. 

Q.  Now,  you  had  been  there  prior  to  the  colli- 
sion for  some  time?     You  said  two  years? 

A.     Two  years. 

Q.  Do  you  recall  any  occasion  prior  to  the  col- 
lision when  the  wig-wag  signal  did  not  operate? 

Mr.  Phelps:  Objected  to  as  incompentent,  irrele- 
vant and  immaterial,  and  not  proper  rebuttal.  It 
is  part  of  your  case  in  chief,  and  it  has  no  bearing 
on  the  issues  in  this  case.  The  evidence  now  is  that 
the  wig-wag  had  worked.  There  is  no  evidence  at 
all — it  was  working  on  two  occasions  within  an  hour 
of  the  accident,  and  anything  prior  to  that  would 
be  remote  and  has  no  bearing  on  the  case.  It  is  too 
late  at  this  time. 

Mr.  Murman:  You  Honor  will  recall  Mr.  Rowe, 
the  signal  [550]  man,  testified  he  had  been  main- 
taining that  signal  for  four  years,  and  upon  my 
cross-examination  he  very  definitely  said  at  no  time 
during  that  four-year  period,  particularly  during 
the  month  preceding  this  accident,  had  that  signal 
ever  been  out  of  order;  that  he  had  serviced  it 
every  day.  I  want  to  show  by  this  witness  that 
is  not  a  fact. 

Mr.  Phelps :  That  would  not  establish  any  negli- 
gence. There  was  an  objection  to  that  question.  I 
think  it  was  overruled,  but  I  don't  think  it  is  proper 
rebuttal  and  certainly  is  not  admissible  on  the  issue 
of  negligence. 
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The  Court:  I  think  it  is  an  attempt  to  impeach 
a  witness  on  a  collateral  matter.  Sustain  the  ob- 
jection. 

Mr.  Murman:  Does  your  Honor  mean  by  that 
ruling  that  I  can  not  ask  this  witness  concerning  the 
operation  of  that  signal  prior  to  the  accident,  as  to 
the  trai)per  operation,  when  the  witness  for  the 
defense  testified  as  he  did?  I  am  foreclosed  from 
asking  him  on  that  subject? 

The  Court:  What  is  the  time?  How  remote  is 
this? 

Mr.  Murman:  Your  Honor  will  recall,  I  believe, 
I  asked  Mr.  Rowe  whether  or  not  it  wasn  't  true  that 
three  or  four  months  prior  to  the  accident  that 
signal  had  been  out  of  operation  for  a  whole  work- 
ing day,  and  he  said  it  had  never  been  out  of 
operation  at  any  time. 

The  Court:     That  is  a  collateral  matter. 

Mr.  Phelps:     It  is  a  collateral  matter.  [551] 

Mr.  Murman:  No,  it  goes  to  knowledge  on  the 
part  of  the  defendant  that  the  signal  w^as  a  signal 
that  could  not  be  relied  on.  Mr.  Phelps  made  the 
point  on  his  objections  that  ruomentary  failure  of 
a  signal  is  not  to  bind  the  defendant,  and  he  pro- 
duced Mr.  Rowe  to  prove  the  signal  had  never 
been  out  of  operation  before. 

Mr.  Murman:  We  had  established  our  part  of 
the  case  prior  to  that.  This  is  rebuttal  of  Mr. 
Rowe's  testimony.  It  is  particularly  as  to  that 
one  witness  who  is  the  only  one  who  testified  on 
that  subject. 
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Mr.  Phelps:  May  it  please  the  court.  I  did  not 
produce  that.  As  I  recall,  it  came  out  on  cross- 
examination  over  my  objection  that  it  is  a  col- 
lateral matter  and  too  remote  and  did  not  bear  on 
the  issues.  I  think  your  Honor  is  perfectly  right, 
it  would  be  collateral  and  couldn't  have  any  pur- 
pose, couldn't  serve  any  purpose  at  this  time. 

The  Court :  It  deals  with  something  four  months 
before. 

Mr.  Murman:  I  am  asking  if  I  am  precluded 
from  any  time  prior  to  the  accident,  to  bring  that 
up. 

The  Court :  The  question  addressed  to  Mr.  Rowe, 
as  I  recall,  was  four  months  before. 

Mr.  Murman :  Three  or  four,  as  he  definitely  said 
no,  not  at  any  time.  I  want  to  show  by  this  wit- 
ness that  that  is  not  the  fact,  and  that  is  the 
purpose  of  it. 

Mr.  Phelps :  Then  I  enlarge  on  the  objection,  if 
your  [552]  Honor  please,  that  as  far  as  Rowe 
is  concerned,  it  couldn't  be  impeachment  of  the 
witness  Rowe  at  this  time.  There  would  be  no 
foundation  to  show  the  witness  Rowe  knew  about 
this  incident  which  is   alleged. 

Mr.  Murman:    Yes,  it  would  impeach  him. 

Mr.  Phelps:     It  is  still  a  collateral  matter. 

Mr.  Murman:  He  said  on  every  occasion  he 
tested  that,  on  every  working  day,  and  every  occa- 
sion it  was  working  properly,  and  counsel  made 
the  point  in  his  argument  on  the  motion  that  if 
the  Southern  Pacific  didn't  have  knowledge  of  the 
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signal  not  being  one  that  could  be  relied  on,  we 
haven't  established  negligence.  He  produces  a 
witness  that  tends  to  indicate  that  is  the  fact.  He 
did  that  on  his  case.  This  is  rebuttal  of  that 
witness,  and  I  submit  it  is  proper.  It  is  proper 
for  the  plaintiff  to  show  that. 

Mr.  Phelps :     Purely  collateral  issue. 

Mr.  Murman:  It  would  be  a  purely  collateral 
issue  had  counsel  not  established  that  point  in  his 
own  testimony  and  absolutely  stated  the  signal  had 
never  been  out  of  order  during  the  four  years. 
I  am  not  going  back  four  years'  time,  but  I  would 
ask  him  specifically  on  the  three  or  four  months 
before  that. 

Mr.  Phelps:  If  the  court  please,  he  asked  the 
question  over  my  objection  and  he  got  an  answer 
and  now  he  wants  to  do  this.    It  is  too  late.  [553] 

The  Court:     I  think  I  will  sustain  the  objection. 

Mr.  Murman :  Then  I  want  to  protect  the  record, 
and  I  vd.ll  ask  the  other  questions,  and  if  counsel 
objects  we  will  have  to  take  the  ruling. 

Mr.  Murman:  Mr.  Tolson,  prior  to  the  accident 
did  you  on  any  occasion  notice  that  the  signal  stuck 
and  remained  in  a  position  other  than  a  vertical 
position  after  a  train  went  by"? 

Mr.  Phelps:  Same  objection,  if  your  Honor 
please;  it  isn't  proper  rebuttal,  wouldn't  tend  to 
impeach 

The  Court:  It  isn't  proper  rebuttal.  It  really 
isn't  proper  rebuttal.  You  should  have  put  it  in 
at  the  begiiniing  of  your  case,  but  I  will  allow  the 
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question  if  it  is  directed  to  a  point  that  is  within 

a  reasonable  time. 

Mr.  Murman:     All  right. 

The  Court:  A  day  or  so  before  or  afterwards, 
maybe  even  a  week. 

Mr.  Murman :     All  right,  I  will  ask  that  question. 

Q.     Mr.  Tolson,  how  long 

Mr.  Phelps:  I  want  to  enlarge  on  the  objec- 
tion, that  it  is  leading  and  suggestive. 

The  Court:     Yes,  but  I  will  allow  it. 

Mr.  Murman:  Mr.  Tolson,  how  long  prior  to  the 
date  of  the  accident  do  you  last  remember  seeing 
the  signal  in  a  position  other  than  a  vertical  posi- 
tion? [554] 

Mr.  Phelps:  Same  objection,  your  Honor  under- 
stands, runs  to  this  line  of  questioning? 

The  Court:    Yes. 

Mr.  Phelps:  It  wouldn't  tend  to  impeach  this 
witness,  even  remotely  tend  to  impeach  the  wit- 
ness. He  was  never  asked  about  it.  No  notice  on 
the  part  of  the  Southern  Pacific  Company. 

A.  Other  than  through  his  testing,  that  I  would 
say,  it  was  within,  oh,  30  days,  anyway.  I  have 
seen  him  when  he  was  testing,  it  would  hold  in 
that  position  where  it  wasn't  centered. 

Mr.  Phelps :     I  will  ask  that  go  out  as  too  remote. 

Q.  (By  Mr.  Murman)  :  When  did  the  signal 
get  that  way? 

A.    When  he  was  testing  it. 

Q.    You  said  within  30  days  of  the  accident? 

A.    I  would  say  something  like  that.     I  don't 
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remember  the  exact  time  or  date,  never  paid  particu- 
lar attention  to  its  position,  but  I  have  seen  him 
take  the  signal  and  test  it  where  it  wouldn't  be 
centered,  and  would  stick  to  one  side  or  the  other 
and  wouldn't  come  back. 

Q.     That  was  when  he  was  testing  it? 

A.     That  was  when  he  was  testing  it. 

Mr.   Phelps:     May  I  please 

The  Court:  How  long  before  the  27th  day  of 
December  was  this?  [555] 

A.  Well,  directly,  a  direct  day  I  couldn't  answer 
that  only  just  by  saying  it  was  within  30  days,  sir, 
or  something  like  that.  It  wasn't — it  didn't  come 
into  my  mind  exclusively  just  what  time  that  would 
be. 

Mr.  Phelps:  Then,  if  your  Honor  please,  I  ask 
that  the  answer  go  out  as  too  remote  even  under 
your  Honor's  ruling,  confined  within  a  day  or  two. 

Mr.  Murman:     I  submit  it  is  rebuttal. 

Mr.  Phelps:     It  is  not  rebuttal. 

The  Court :  I  am  going  to  strike  the  answer  and 
instruct  the  jury  to  disregard  the  testimony.  It 
isn't  rebuttal  and  not  impeachment. 

Mr.  Murman:  Well,  I  beg  to  differ  with  your 
Honor,  and  under  the  circumstances  I  have  no 
further  questions. 

Cross-Examination 
By  Mr.  Phelps: 
Q.    Now  then,  Mr.  Tolson,  you  were  asked 
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Mr.  Phelps:  Your  Honor  please,  I  don't  want  to 
be  wrong  in  this,  but  my  recollection  is  that  your 
Honor  did  permit  this  witness  to  testify  as  to 
whether  or  not  he  heard  the  bell  at  the  time  of 
the  accident. 

The  Court:     That  is  right. 

Mr.  Phelps:     Over  my  objection. 

Q.  Now,  then,  Mr.  Tolson,  directing  your  atten- 
tion entirely  to  the  day,  that  one  occasion  that  you 
have  testified  to,  I  will  ask  you  whether  it  is  not 
a  fact  that  you  do  not  recall  [556]  noticing  whether 
the  wig-wag  was  operating  or  hearing  the  bell — if 
it  isn't  the  fact  that  you  are  so  accustomed  to 
hearing  the  signal  in  operation  that  you  paid  no 
attention  to  it,  and  isn't  that  a  fact? 

Mr.  Murman:  That  is  objected  to  as  compound, 
complex,  and  calling  for  a  series  of  answers.  I 
suggest  counsel  ref rame  it. 

Mr.  Phelps:  All  right.  Let's  take  them  one  at 
a  time.     I  will  reframe  the  question. 

Q.  I  will  ask  you  again,  directing  your  atten- 
tion to  that  one  occasion,  if  it  isn't  a  fact  that  you 
don't  recall  noticing  whether  the  wig- wag  signal 
was  operating?  A.     I  don't  recall. 

Q.  That  is  the  fact,  is  it  not?  Or  that  you  do 
not  now  recall  hearing  the  bell,  that  is  the  fact, 
isn't  it?  A.     That  is  the  fact. 

Q.  It  is  also  the  fact,  is  it  not,  that  you  are  so 
accustomed  to  hearing  the  signal  in  operation  that 
you  paid  no  attention  at  all  on  that  occasion? 
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A.  At  that  station,  I  was  occupied  at  the  time 
being. 

Q.  Yes,  and  as  a  matter  of  fact  you  do  not 
know  whether  the  signal  was  operating  prior  to 
the  accident  or  at  the  time  of  the  accident? 

A.    What  do  you  mean  by  prior  to  the  accident? 

Q.     Prior  to  this.  [557] 

A.     Just   a   few  minutes  before? 

Q.    Just  before  the   accident,  yes. 

A.    No,  I  don't. 

Q.  You  don't  know  one  way  or  the  other,  isn't 
that  the  fact,  Mr.  Tolson?  A.     That  is  right. 

Q.  And  you  weren't  paying  any  attention 
whether  it  was  working  or  whether  it  wasn't? 

A.  I  was  occupied  and  I  didn't  pay  particular 
attention,  that  is  right. 

Q.  And  it  is  true  that  one  of  the  reasons  you 
didn't  pay  any  attention  was  that  you  are  so  used 
to  hearing  it  that  you  don't  pay  any  attention?  ' 

A.     I  am  accustomed  to  that  noise,  yes. 

Mr.  Phelps:     No  other  questions. 

Redirect  Examination 
By  Mr.  Murman: 

Q.  Did  you  give  a  statement  to  somebody  from 
the  Southern  Pacific  Company  as  to  your  recollec- 
tion? A.     I  did. 

Mr.  Phelps:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

Mr.  Murman :     All  right,  no  further  questions. 

The  Court:     That  is  aU. 

(Witness  excused.) 
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Mr.  Murman :     Call  Mrs.  Shanahan,  please.  [558] 


NELDA  SHANAHAN 

recalled  on  her  own  behalf,  in  rebuttal,  previously 
sworn. 


Direct  Examination 
By  Mr.  Murman: 

Q.  Mrs.  Shanahan,  there  has  been  some  sugges- 
tion here  that  this  car  that  was  wrecked  was  your 
husband's  car.    What  is  the  fact  about  that? 

A.     It  was  in  my  name. 

Q.    Who  purchased  it? 

A.  I  purchased  it  before  we  were  married  and 
was  paying  for  it  on  contract  and  the  payments 
were  completed  after  we  was  married. 

Q.     It  was  in  your  name,  is  that  correct? 

A.     Yes. 

Q.     After  the  accident  did  you  dispose  of  it? 

A.     I  did. 

Q.     As  junk?  A.    Yes,  sir. 

Mr.  Murman:     No  further  questions. 

Mr.  Phelps:     I  have  no  questions,  your  Honor. 

(Witness  excused.) 

Mr.  Murman:     Plaintiff  rests. 

Mr.  Phelps:  Then,  if  your  Honor  please,  there 
is  a  matter  we  can  take  up  in  the  absence  of  the 
jury.     How^ever,  I  see  it  is  11:00  o'clock. 

The  Court:  Yes,  we  will  take  a  recess  as  far  as 
the  jury  [559]  is  concerned  for  ten  minutes.  During 
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the  recess,  will  you  bear  in  mind  the  admonition 
I  have  heretofore  given  you.  Will  you  take  the 
jury  out? 

(Thereupon  the  jury  left  the  court  room  and 
the  following  proceedings  were  had  outside  the 
presence  of  the  jury.) 

Mr.  Phelps:  I  will  endeavor  to  be  as  brief  as 
I  can. 

At  this  time  on  behalf  of  the  defendant,  Southern 
Pacific  Company,  I  move  for  a  directed  verdict,  that 
is,  that  a  verdict  be  directed  in  favor  of  the  defend- 
ant, Southern  Pacific  Company,  on  all  the  grounds 
heretofore  stated  and  as  enlarged  upon  in  the  argu- 
ment on  motion  for  non-suit.  Specifically,  I  would 
like  to  direct  your  Honor's  attention  to  the — and 
ask  that  the  motions  be  deemed  to  be  made  sepa- 
rately and  severally  as  to  each  of  the  charges  of 
negligence,  namely,  first  the  charge  of  negligence  in 
the  maintenance  and  operation  of  the  crossing  sig- 
nal and  warning  device,  and  then  separately  and 
severally,  in  the  event  that  that  motion  be  denied, 
reserving  the  right  of  course  that  it  also  be  deemed 
to  be  made  as  I  have  directed  verdict  on  the  second 
ground  or  second  charge  of  negligence,  of  the 
negligent  operation  of  the  train. 

I  would  like  to  state  also,  if  your  Honor  please, 
that  the  grounds  are  that  as  a  matter  of  law  there 
appears  no  negligence  on  the  part  of  the  defendant. 
Southern  Pacific  Company,  in  the  maintenance  and 
operation  of  the  crossing  signal  and  warning  de- 
vice ;  that  there  is  no  negligence  in  the  [560]  opera- 
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tion  of  the  train,  as  a  matter  of  law;  that  there  is 
no  act  or  omission  on  the  part  of  any  officer,  agent, 
servant  or  employee  of  the  defendant,  Southern 
Pacific  Company,  that  proximately  contributed  to 
the  accident  here;  and,  further,  on  the  ground  that 
the  deceased's  own  conduct  contributed  proximately 
to  the  accident,  as  a  matter  of  law,  so  as  to  cause 
the  accident  and  to  bar  this  action;  and  enlarging 
upon  these  grounds  by  stating  that  in  all  ways  stated 
on  the  argument  on  motion  for  non-suit. 

I  can  anticipate  your  Honor's  ruling.  May  I 
have  a  ruling,  because  I  have  another  alternative 
motion  to  make. 

The  Court:     I  will  at  this  time  deny  the  motion. 

Mr.  Phelps:  Yes.  Then,  if  your  Honor  please, 
that  motion  having  been  denied,  I  would  like  to  move 
separately,  as  I  know  of  no  procedure,  no  other  pro- 
cedure, to  raise  this  point;  that  the  court  withdraw 
from  the  jury  the  issue,  first,  of  the  charge  of 
negligently  maintaining  the  crossing  signal  and 
warning  device,  both  as  to  the  maintenance  and  as 
to  the  operation,  on  the  ground  that  there  is  no 
evidence,  not  one  scintilla  of  evidence,  that  there 
was  negligence  in  the  maintenance  of  the  crossing 
signal  or  warning  device,  and  there  is  no  evidence 
of  any  negligence  in  the  operation  of  this  crossing 
signal  or  warning  device ;  and  separately  and  sever- 
ally, of  course,  that  the  issues  of  the  negligence 
in  operation  of  the  train  lights  be  withdrawn  from 
the  jury  in  the  event  the  [561]  other  is  denied,  or, 
alternately,  if  the  first  is  denied  that  the  second 
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be  withdrawn,  and  if  the  second  is  denied  that  the 
first  be  withdrawn. 

The  Court :     I  will  deny  both  of  them. 

Mr.  Phelps:     Very  well. 

The  Court:  We  will  take  a  recess  for  five  min- 
utes, then  you  will  proceed  with  your  argument? 

Mr.  Phelps:  What  is  the  court's  pleasure  as  to 
the  time? 

The  Court :  I  would  like  to  have  you  at  noon  time 
look  over  that  so  that  you  will  be  ready  quickly 
with  your  objections. 

Mr.  Phelps :  I  can  do  that  very  quickly.  I  have 
in  mind  what  your  Honor's  pleasure  is  on  time. 
Can  Mr.  Murman  finish  his  opening  by  noon?  If 
it  is  close  to  noon — well,  maybe  I  can  break  my 
argument. 

The  Court:  I  would  like  to  leave  here  at  3:30 
if  I  could. 

Mr.  Murman:  We  should  be  able  to  finish,  your 
Honor. 

The  Court:  I  would  like  to  have  you  finish  by 
3:30.    We  will  come  back  at  1:30. 

Mr.  Murman:     That  will  be  agreeable. 

The  Court:  That  will  give  you  two  hours  this 
afternoon,  and  I  suggest  you  finish,  if  you  could, 
your  opening  statement  before  noon.  [562] 

Mr.  Murman:     Oh,  I  will,  I  will. 

The  Court:     Recess  five  minutes. 

(Recess.) 

(Thereupon  counsel  for  both  sides  argued.) 
Reporter's  certificate  attached.  [562 A] 
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[Title  of  District  Court  and  Cause.] 

INSTRUCTIONS  TO  THE  JURY 

December  30,  1949,  at  9 :30  A.M. 

The  Court :  The  presentation  of  evidence  in  this 
case  has  been  concluded  and  you  have  listened  to 
the  arguments  of  counsel.  Let  me  say  to  you,  first 
of  all,  that  it  is  your  exclusive  province  to  judge 
the  facts  of  this  case.  It  is  the  exclusive  function 
of  the  Court  to  instruct  you  as  to  the  applicable 
law,  which,  in  turn,  you  will  apply  to  the  facts. 

I  express  no  opinion  as  to  the  facts  or  the  evi- 
dence. Nor  do  I  wish  you  to  understand  or  con- 
clude from  anything  I  may  have  said  during  the 
trial,  or  in  the  course  of  my  instructions,  that  I 
have  intended  directly  or  indirectly  to  indicate  any 
opinion  on  my  part  as  to  the  facts  or  as  to  what 
I  think  your  finding  should  be.  Ladies  and  gentle- 
men, you  and  you  alone  must  decide  the  facts.  In 
your  deliberations  you  must  wholly  exclude  any 
sympathy  or  prejudice  from  your  minds. 

Whether  or  not  you  believe  the  witnesses  who 
have  testified  in  this  case  and  the  weight  to  be  at- 
tached to  their  testimony  respectively  is  a  matter 
for  your  thorough  and  exclusive  judgment.  A 
witness  is  presumed  to  speak  the  truth,  but  this 
presumption  may  be  negatived  by  the  manner  in 
which  he  testifies,  by  his  motives,  or  by  evidence 
as  to  his  character  and  reputation  for  truth,  honesty 
and  integrity.  In  passing  upon  the  credibility  of 
the  various  witnesses,  it  is  your  right  to  accept  the 
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whole  or  any  part  of  their  testimony  or  to  discard 
or  reject  the  whole  or  any  part  thereof.  If  it  is 
shown  that  a  witness  has  testified  falsely  on  any 
material  matter,  you  should  [2*]  distrust  his  testi- 
mony in  other  particulars,  and  in  that  event  you 
are   free   to   reject   all   of   the   witness'   testimony. 

This  being  a  civil  action,  the  plaintiff  has  the 
burden  of  proof.  A  preponderance  of  the  evi- 
dence is  sufficient  to  sustain  that  burden. 

By  a  preponderance  of  the  evidence  is  meant  that 
the  testimony  on  behalf  of  one  party  has  greater 
weight  and  has  more  convincing  weight  than  that 
of  the  other  party.  It  does  not  necessarily  depend 
upon  the  number  of  witnesses  testifying,  but  rather 
upon  the  character  of  the  testimony  with  reference 
to  its  probable  truth  or  falsity. 

In  determing  the  preponderance  of  evidence,  it 
is  your  duty  to  scrutinize  carefully  the  testimony 
given  and  in  so  doing  consider  the  following:  the 
circumstances  under  which  the  witness  testifies ;  his 
or  her  demeanor  and  manner  on  the  stand;  his  or 
her  intelligence ;  the  connection  or  relationship  which 
he  or  she  bears  to  either  party;  the  manner 
in  which  he  or  she  might  be  affected  by  the  ver- 
dict; the  extent  to  which  he  or  she  is  contradicted 
or  corroborated  by  other  evidence,  if  at  all;  and 
any  other  matter  which  reasonably  sheds  light  upon 
the  credibility  of  the  witness. 

You  must  disregard  entirely  any  testimony 
stricken  out  by  the  Court  or  any  testimony  to 
which  an  objection  has  been  sustained. 

*  Page  numbering  appearing  at  top  of  page  of  original  certified 
Reporter's  Transcript. 


522  Nelda  Shanahan  vs. 

The  attorneys  in  their  arguments  have  commented 
upon  and  [3]  argued  upon  the  facts.  If  3^ou  find 
any  variance  between  the  facts  as  testified  to  by 
the  witnesses  and  what  has  been  stated  to  you  by 
counsel  to  be  the  facts,  to  the  extent  of  such  vari- 
ance you  must  consider  only  the  facts  as  testi- 
fied to  by  the  witnesses. 

From  time  to  time  counsel  for  the  opposing  parties 
have  made  objections  to  questions  asked  or  evi- 
dence offered.  You  must  not  be  prejudiced  against 
any  party  or  his  attorney  by  reason  of  such  ob- 
jections. Likewise,  you  must  not  feel  that  such 
objections  were  made  for  the  purpose  of  hiding  the 
truth.  It  is  the  duty  of  a  lawyer  representing  a 
client  in  court  to  make  such  objections  as  he  may 
think  proper  and  to  secure  a  ruling  of  the  Court 
thereon.  By  failing  to  do  this  he  might  waive  im- 
portant legal  rights  of  his  client. 

If  in  these  instructions  any  rule  or  idea  be 
stated  in  varying  ways,  as  for  example,  that  you  are 
to  find  for  one  of  the  parties  if  you  find  certain 
facts  to  be  true,  no  emphasis  thereon  is  intended 
and  none  must  be  inferred.  You  are  not  to 
single  out  any  certain  sentence  or  any  individual 
point  or  instruction  and  ignore  the  others.  You  are 
to  consider  all  of  the  instructions  as  a  whole  and 
regard  each  in  the  light  of  aU  the  others. 

Discrepancies  in  a  witness'  testimon}^  or  between 
his  testimony  and  that  of  others,  if  there  were  any, 
do  not  necessarily  mean  that  the  witness  should  be 
discredited.  Failure  [4]  of  recollection  is  a  common 
experience,  and  innocent  misrecollection  is  not  un- 
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common.  It  is  a  fact,  that  two  persons  witnessing 
an  incident  or  a  transaction  often  will  see  or  hear 
it  differently.  Whether  a  discrepancy  pertains  to 
a  fact  of  importance  or  only  to  a  trivial  detail 
should  be  considered  in  weighing  its  significance. 
But  a  wilful  falsehood  always  is  a  matter  of  im- 
portance and  should  be  seriously  considered. 

The  defendant  Southern  Pacific  Company  is  a 
corporation  and  as  such  can  act  only  through  its 
officers  and  employees  who  are  its  agents.  The  acts 
and  omissions  of  an  agent,  done  within  the  scope 
of  his  authority,  are,  as  a  matter  of  law,  the  acts 
and  omissions  respectively  of  the  corporation  whose 
agent  he  is.  You  are  instructed  that  under  the  facts 
of  this  case  the  Southern  Pacific  Company,  as  the 
employer,  is  responsible  for  the  negligence,  if  any, 
committed  by  its  employees  in  the  course  of  their 
employment. 

You  have  been  instructed  that  a  corporation  can 
act  only  through  its  servants,  agents  and  em- 
ployees, and  from  this  it  results,  so  far  as  this 
case  is  concerned,  that  if  there  is  no  negligence  on 
the  part  of  any  servant,  agent  or  employee  of  the 
defendant  Southern  Pacific  Company,  it  will  be 
your  duty  to  return  your  verdict  in  favor  of  the 
defendants. 

If  evidence  for  the  defendant  has  been  given  by 
its  employees,  if  you  find  that  the  testimony  of 
such  an  employee  is  not  inherently  improbable,  is 
uncontradicted,  and  the  employee  [5]  and  his  testi- 
mony are  unimpeached,  then  you  are  not  at  liberty 
to  disregard  that  testimony  solely  upon  the  ground 
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that  it  is  given  by  one  of  defendant's  employees. 
Nor  are  you  to  discredit  the  testimony  of  an  em- 
ployee solely  because  you  may  discredit,  if  you  do 
discredit,  the  testimony  of  some  other  witness. 

In  this  action  for  damages  for  personal  injuries 
plaintiff  alleges  in  Paragraph  V  of  her  complaint 
as  follows: 

"On  or  about  December  27,  1948,  shortly  be- 
fore 8  o'clock  a.m.  of  said  day,  said  Ellis  E. 
Shanahan  was  operating  a  certain  automobile 
along  Howard  Street,  a  public  street  and 
thoroughfare  in  the  vicinity  of  the  tracks  and 
right-of-way  of  defendant  corporation  in  An- 
derson, California. 

"At  about  said  time  and  place,  defendants 
so  maintained  and  operated  the  crossing  sig- 
nal and  the  warning  device  of  defendant  cor- 
poration in  such  a  careless,  reckless  and  neg- 
ligent manner  as  to  cause  a  certain  loco- 
motive and  train  of  defendant  corporation, 
then  and  there  carelessly,  recklessly  and  negli- 
gently proceeding  in  a  southerly  direction  along 
said  tracks  and  right-of-way,  to  strike  and 
collide  without  warning  with  said  automobile, 
with  great  force  and  violence,  demolishing  said 
automobile  and  causing  said  Ellis  E.  Shanahan, 
the  operator  thereof,  to  receive  and  sustain  se- 
rious bodily  injuries,  [6]  from  which  injuries 
said  Ellis  E.  Shanahan  died." 

Plaintiff  further  alleges  in  her  complaint  that  as 
a  proximate  result  of  the  death  of  said  Ellis  E. 
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Shanahan,  plaintiff  was  and  has  been  deprived  of 
the  support,  maintenance,  society  and  comfort  of 
said  deceased,  and  was  and  has  been  thereby  dam- 
aged, which  damages  resulted  solely  and  proxi- 
mately from  the  carelessness,  recklessness  and  neg- 
ligence of  the  defendant  Southern  Pacific  Company. 

The  defendant  Southern  Pacific  Company  alleges 
in  its  answer  and  claims  that  the  death  of  Ellis 
E.  Shanahan  was  not  caused  by  any  negligence  or 
lack  of  any  ordinary  care  on  its  part,  or  on  the 
part  of  its  agents,  or  employees,  but  was  due  to  the 
carelessness  and  negligence  of  the  decedent  in  driv- 
ing into  the  path  of  an  oncoming  train. 

The  foregoing  is  stated  to  you  for  the  purpose 
of  enlightening  you  as  to  the  issues  of  fact,  and  is 
not  an  expression  by  the  Court  of  an  opinion  as  to 
the  facts. 

Every  person  is  bound  without  contract  to  ab- 
stain from  injuring  the  person  or  property  of  an- 
other, or  infringing  upon  any  of  his  or  her  rights. 
Everyone  is  responsible  not  only  for  the  results  of 
his  unlawful  acts,  but  also  for  an  injury  occasioned 
to  another  by  the  want  of  ordinary  care  or  skill 
in  the  management  of  his  property  or  person  except 
insofar  as  such  person  as  wilfully  or  by  want  of 
ordinary  care  brought  injury  upon  himself.  Every 
person  who  suffers  injury  from  the  [7]  negligent  act 
or  omission  of  another  is  entitled  to  recover  money 
therefor  in  the  form  of  damages. 

The  gist  and  gravamen  of  plaintiff's  action  is 
negligence.  The  plaintiff  must  prove  negligence 
or  there  can  be  no  recovery.    The  defendant.  South- 
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ern  Pacific  Company,  is  not  an  insurer.  It  is  not 
liable  simply  because  there  was  an  accident  and  in- 
jury, if  tbat  was  without  fault  on  its  part.  Nor 
is  it  liable  simply  because  there  may  be  some  danger 
in  connection  with  its  normal  and  customary  rail- 
road operations.  Nor  is  it  enough  to  show  only 
that  if  it  and  its  employees  had  acted  in  some 
way  different  from  the  way  in  which  they  did  act, 
the  accident  might  not  have  happened.  To  the 
contrary,  you  cannot  find  against  Southern  Pacific 
Company  unless  the  plaintiff  proves  two  things  by  a 
preponderance  of  the  evidence :  first,  that  there  was 
negligence  in  the  particulars  charged  in  the  com- 
plaint; and,  second,  that  such  negligence,  if  any 
there  was,  was  a  proximate  cause  of  the  accident. 
The  defendant  does  not  have  the  burden  of  proving 
freedom  from  negligence.  To  the  contrary,  the  bur- 
den of  proving  negligence  is  on  the  party  who 
charges  it,  and,  in  this  case,  as  to  any  claimed 
negligence  of  Southern  Pacific  Company  or  its  em- 
ployees, unless  the  plaintiff  sustains  the  burden  of 
proving  it  by  a  preponderance  of  the  evidence,  your 
verdict  must  be  in  favor  of  defendant. 

Negligence  is  the  omission  to  do  something  which 
a  reasonable  man,  guided  by  those  considerations 
which  ordinarily  [8]  regulate  the  conduct  of  human 
affairs,  would  do  under  the  circumstances;  or  the 
doing  of  something  which  such  a  person,  so  guided, 
would  not  do  under  the  circumstances.  It  is  always 
a  relative  question,  relative  to  the  circumstances  of 
the  time,  of  the  place,  and  of  the  person  or  per- 
sons. 
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I  have  also  mentioned  to  you  that  the  plaintiff 
may  not  recover  unless  it  is  shown  that  some  negli- 
gence on  the  part  of  the  defendant  proximately 
caused  the  death  of  her  husband.  The  term  ''Proxi- 
mate cause"  is  defined  to  mean  that  which  in  a  nat- 
ural and  continuous  sequence,  unbroken  by  any 
new,  independent  cause,  produces  the  event,  and 
without  which  that  event  would  not  have  occurred. 
It  is  the  efficient  cause,  the  one  that  necessarily 
sets  the  other  causes  in  operation. 

In  considering  the  claim  that  the  defendant  w^as 
negligent  you  will  bear  in  mind  that  a  defendant 
is  liable  only  for  failure  to  exercise  such  care  as 
men  of  ordinary  prudence  and  caution  would  exer- 
cise in  the  circumstances,  and  that  the  presumption 
is  that  the  party  has  exercised  such  care  as  men  of 
ordinary  prudence  and  caution  would  exercise  under 
similar  circumstances;  that  is  to  say,  in  the  ab- 
sence of  proof,  you  must  take  it  that  a  defendant 
was  not  negligent.  If  a  defendant  was  negligent, 
that  is  a  matter  for  the  plaintiff  to  prove.  If  no 
such  proof  has  been  made,  the  case  stands  as  one 
of  unavoidable  accident,  for  the  consequences  of 
which  a  defendant  is  not  responsible.  Sometimes  ac- 
cidents happen  and  persons  are  [9]  injured  where 
there  is  no  fault  on  the  part  of  any  party  involved 
in  the  accident.  Such  accidents  are  called  inevitable 
or  unavoidable  accidents.  If  you  find  that  the 
accident  out  of  which  this  case  arose  was  an  un- 
avoidable accident,  then  plaintiff  is  not  entitled  to 
recover  anything  and  your  verdict  must  be  against 
the  plaintiff  and  in  favor  of  the  defendant. 
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In  a  moment  of  unexpected  emergency  and  im- 
minent danger,  a  person  is  not  held  to  the  use  of 
the  degree  of  prudence  or  judgment  that  one  may 
exercise  in  an  interval  of  calm  where  there  is  time 
for  reflection  and  deliberation. 

You  cannot  return  a  verdict  against  defendant 
Southern  Pacific  Company  merely  because  an  ac- 
cident happened  and  death  resulted  from  it.  The 
mere  happening  of  an  accident  raises  no  presump- 
tion or  inference  of  negligence  on  the  part  of  a 
defendant.  The  plaintiff  has  the  burden  of  prov- 
ing by  a  preponderance  of  the  evidence  that  de- 
fendant was  guilty  of  negligence  which  proximately 
caused  the  death  complained  of.  In  carrying  the 
burden  of  proof,  plaintiff  is  not  aided  or  assisted 
by  any  presumption  or  inference  arising  from  the 
mere  fact  of  accident  and  death.  You  must  not 
assume  or  find,  merely  because  it  is  undisputed,  that 
an  accident  happened  in  which  Ellis  E.  Shana- 
han was  kiUed,  that  there  was  negligence  on  the 
part  of  any  defendant  nor  that  the  defendant  is 
legally  responsibile  for  the  happening  of  the  acci- 
dent, or  the  result  of  the  accident.  Negligence  of 
the  defendant  which  was  a  proximate  cause  of  the 
accident  [10]  is  an  affirmative  fact  which  j^laintiff 
must  prove.  Unless  plaintiff  over  and  above  the 
circumstance  that  there  was  an  accident  and  death, 
has  produced  evidence  of  negHgence  upon  the  part 
of  defendant  which  proximately  caused  the  death 
complained  of,  your  verdict  must  be  in  favor  of 
defendant. 

Defendant  Southern  Pacific  Company  was  not  re- 
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quired  to  exercise  the  utmost  degree  of  care  which 
the  human  mind  is  capable  of  imagining,  nor 
was  it  required  to  exercise  a  greater  degree  of  care 
than  was  required  of  any  individual  engaged  in  the 
same  business.  All  that  was  required  of  defendant 
was  the  exercise  of  ordinary  care,  such  care  as  an 
ordinarily  prudent  person  would  exercise  consistent 
with  the  practical  operation  of  the  railroad  and 
in  the  same  circumstances.  The  person  whose  con- 
duct is  set  up  as  a  standard  by  which  to  measure 
the  conduct  of  the  defendant  is  not  the  extraordi- 
narily cautious  individual,  nor  the  exceptionally 
skillful  one,  but  a  person  of  only  ordinary  prudence. 
The  law  does  not  demand  of  defendant  exceptional 
or  extraordinary  or  miusual  skill  or  caution,  but 
requires  only  ordinary  care  in  conducting  its  rail- 
road operations  at  the  place  w^here  the  accident 
happened.  The  defendant  was  not  required  to  take 
steps  against  unanticipated  eventualities  and  hap- 
penings w^hich  were  not  reasonably  to  be  foreseen. 
I  instruct  you  that  as  a  matter  of  law  the  rules 
with  reference  to  the  rights  and  duties  of  parties  in 
the  accident  [11]  here  complained  of  and  in  this  law- 
suit are  not,  in  all  respects,  those  which  would 
apply  in  the  case  of  a  person  approaching  or  cross- 
ing the  tracks  of  a  street  railroad,  laid  on  a  street 
in  a  city,  but,  to  the  contrary,  are  in  some  respects 
distinct,  and  are  rules  which  the  law  has  worked 
out  as  particularly  applicable  to  steam  railroads. 
These  rules  which  are  specifically  applicable  to 
steam  railroads  will  be  given  to  you  in  these  instruc- 
tions, but  I  call  to  your  attention  that  they  are 
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in  some  respects  different  from  the  rules  for  street 
railroads,  and  this  is  true  both  as  to  the  rights 
and  duties  of  persons  approaching  or  crossing  the 
tracks  and  as  to  the  rights  and  duties  of  the  opera- 
tors of  the  train. 

The  operators  of  the  train  in  question  had  a  right 
to  operate  it  along  the  railroad  right-of-way  and 
over  the  crossing.  In  so  operating  the  train  the 
only  duty  in  respect  to  operation  of  the  train  itself 
was  the  duty  to  give  the  statutory  signals  and  to 
exercise  ordinary  care  in  the  circumstances.  In 
the  absence  of  a  showing  to  the  contrary,  the  law 
presumes  that  the  operators  of  the  train  performed 
their  statutory  duties  and  used  such  care.  This 
presumption  is  evidence  for  the  defendant  and  it 
remains  as  evidence  in  the  case  until  met  or  over- 
come by  other  evidence,  if  any. 

The  mere  fact,  if  it  be  fact,  that  the  railroad 
operations  being  carried  on  at  the  time  and  place 
Ellis  E.  Shanahan  was  killed  were  accompanied  by 
risks  and  hazards  of  injury  to  [12]  travelers  of  the 
highway,  if  that  is  the  fact,  does  not  of  itself 
show  negligence  on  the  part  of  defendant  Southern 
Pacific  Company.  If  the  defendant  performed  its 
statutory  duties,  exercised  ordinary  care  in  the 
conduct  of  its  business  and  the  operation  in  ques- 
tion, it  was  not  negligence  on  its  part  to  engage 
in  and  to  continue  such  operations,  exercising  such 
care,  even  in  the  face  of  risks,  hazards  and  dangers, 
if  such  there  were,  necessarily  and  unavoidably  in- 
herent in  such  operations  so  conducted,  and  if,  as  a 
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I  result,  in  such  circumstances,  and  in  the  course  of 
operations  so  conducted  the  operator  of  an  automo- 
bile was  killed  as  the  result  of  such  a  risk,  hazard, 
or  danger,  responsibility  for  his  death  cannot  be 

I  imposed  on  defendant  Southern  Pacific  Company 
on  that  account. 

Where  a  railroad  train  is  operated  toward  and 
over  a  crossing  at  which  the  railroad  has  protection 
and  at  which  reasonable  warnings  of  the  train's  ap- 
proach are  being  given,  and  the  warnings  are  readily 
discernible  by  any  person  approaching  or  near  the 
tracks  and  exercising  reasonable  care  for  his  own 
safety,  the  operators  of  the  train  are  not  required 
to  exercise  as  much  care  in  the  operation  of  the 
train  as  they  would  if  the  circumstances  were  the 
same  except  that  there  were  no  such  warnings  and 
no  such  protection. 

The  owner  and  operator  of  a  train  is  bound  to 
exercise  ordinary  care  in  crossing  public  highways 
commensurate  with  the  conditions  existing  and  the 
hazards  to  be  encountered.  The  [13]  maintenance  by  a 
railroad  company  of  a  signal  at  a  railroad  crossing 
is  an  invitation  to  a  person  approaching  the  cross- 
ing to  rely  upon  the  efficient  operation  of  the  de- 
vice. One  who  exercises  ordinary  care  in  giving 
attention  to  such  a  device  and  who  relies  upon  the 

'  operation  of  the  same  is  not  required  to  use  the 
same  amount  of  caution  in  looking  and  listening 
for  an  approaching  train  as  is  required  when  no 
method  of  warning  is  provided  by  the  railroad 
company  or  when  one  does  not  exercise  ordinary 
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care  in  making  use  of  the  protective  system  that  is 
provided. 

As  to  the  railroad  crossing  in  question,  you  may 
consider  whether  the  conditions  maintained  by  and 
the  conduct  of  the  defendant  Southern  Pacific  Com- 
pany at  the  time  of  the  accident  was  such  as  to 
give  to  a  reasonably  prudent  person  assurance  of 
safety  in  entering  upon  the  track  area  and  to  ex- 
pressly or  impliedly  invite  the  deceased  to  enter 
that  area  without  making  precautionary  observa- 
tions that  one  usually  should  make  in  approaching 
and  crossing  railroad  tracks. 

If  defendant  Southern  Pacific  Company  had  in- 
stalled at  the  crossing  where  this  accident  happened 
an  automatic  signal  so  designed  as  to  be  actuated 
by  a  train  which  would  approach  the  crossing,  and 
placed  and  designed  to  give  warning  of  the  ap- 
proach of  such  a  train,  then  even  if  that  signal 
was  not  operating  on  the  occasion  of  this  accident 
that  fact  would  not  constitute  any  evidence  of  negli- 
gence on  the  part  of  Southern  [14]  Pacific  Company 
if  there  is  no  other  evidence  of  want  or  care  on  the 
part  of  the  Southern  Pacific  Company.  The  mere 
fact  that  an  automatic  signalling  device  fails  to 
work  is  not  of  itself  any  evidence  of  negligence,  and 
unless  over  and  above  that  fact  the  plaintiff  intro- 
duces evidence  of  want  of  care  in  respect  of  the 
device,  the  mere  failure  of  the  device  to  operate 
on  a  particular  occasion  is  no  ground  for  imputing 
liability  to  the  defendant.  Where  an  automatic 
crossing  warning  signal  has  been  installed  before 
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liability  can  be  imposed  for  failure  in  its  opera- 
tion, if  by  a  preponderance  of  the  evidence  ap- 
pears that  it  did  in  fact  fail  to  operate,  the  plain- 
tiff must  prove  that  the  device  was  improperly  con- 
structed, devised  or  installed,  or  that  the  defendant 
was  negligent  in  maintaining  it,  and  if  it  was 
properly  constructed,  devised,  and  installed  there 
was  no  negligence  in  its  maintenance  unless  it  is 
shown  that  it  was  out  of  repair  and  the  defendant 
actually  knew  it  was  out  of  repair,  or  that  it  was 
out  of  repair  and  was  out  of  repair  for  so  long 
that  the  defendant  should  have  discovered  this  fact 
in  the  exercise  of  ordinary  care,  and  if  the  plaintiff 
fails  to  prove  both  of  these  facts  then  there  is  no 
evidence  of  any  negligence  with  respect  to 
maintenance  of  the  device. 

The  law  presumes,  and  the  defendant  railroad  and 
its  employees  were  entitled  to  presume  and  assume, 
according  to  the  ordinary  course  of  nature  and  the 
ordinary  habits  of  life,  [15]  that  a  person  possess- 
ing normal  faculties  of  sight  and  hearing  would  see 
and  hear  that  which  was  in  the  range  of  his  sight 
and  hearing.  The  men  conducting  the  railroad's 
operations  were  also  entitled  to  presume  and  as- 
sume, until  put  on  notice  to  the  contrary,  if  that 
is  the  fact,  that  any  person  who  might  be  within 
the  possible  range  of  those  operations  was  a  per- 
son possessing  normal  faculties  of  sight  and  hearing. 

In  considering  the  conduct  of  the  men  in  charge 
of  the  railroad  locomotive  and  cars,  you  must  re- 
member that,  until  put  on  notice  to  the  contrary, 
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the  railroad  men  had  the  right  to  assume  and  pre- 
sume that  any  person  in  or  moving  into  the  range 
of  the  railroad  operations  would  perform  the  duty 
which  the  law  imposed,  would  reasonably  exercise 
all  natural  faculties  of  observation  and  caution,  and 
would  not  attempt  to  cross  the  track  in  dangerous 
proximity  to  an  approaching  locomotive  if  the 
same  were  so  open  to  view  that  collision  could  be 
avoided  if  reasonable  care  were  exercised  and  if  the 
duties  imposed  by  law  were  performed.  Accord- 
ingly, in  considering  this  case  you  must  consider 
the  duties  which  the  law  imposed  upon  Ellis  E. 
Shanahan,  the  driver  of  the  automobile  which  was 
driven  in  front  of  the  approaching  railroad  train, 
not  only  from  the  point  of  view  of  determining 
whether  there  was  any  negligence  on  his  part,  but 
also  from  the  point  of  view  of  the  bearing  which 
the  duties  he  was  required  to  perform,  and  which 
in  the  absence  of  notice  to  the  contrary  the  rail- 
road men  were  entitled  to  assume  would  be  [16]  per- 
formed, may  have  on  the  claim  of  negligence  on  the 
part  of  defendant. 

You  are  further  instructed  that  the  law  of  the 
State  of  California  provides  that  an  appropriate 
bell  must  be  placed  on  each  locomotive  engine  and 
be  rung  at  a  distance  of  at  least  80  rods,  or  1320 
feet,  from  the  place  where  the  railroad  crosses  any 
street,  road  or  highway,  and  that  the  same  must 
be  kept  ringing  until  the  locomotive  has  crossed 
such  street,  road  or  highway.  In  lieu  of  a  bell,  a 
steam  whistle,  air  siren  or  an  air  whistle  must  be 
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attached  to  each  locomotive  engine  and  be  sounded 
a  like  distance  and  be  kept  sounding  at  intervals 
until  the  engine  has  crossed  such  street,  road  or 
highway.  If  you  find  from  the  evidence  that  the 
defendant  in  this  case  failed  to  comply  with  the 
foregoing  i^rovisions  of  the  law,  and  that  such  fail- 
ure, if  any,  was  the  proximate  cause  of  the  acci- 
dent without  fault  of  the  part  of  plaintiff's  husband, 
then  you  will  find  the  defendant  is  liable  for  all 
damages  sustamed  by  the  plaintiff  and  caused  by 
defendant's  locomotive,  train  or  cars. 

I  have  instructed  you  with  respect  to  a  statute 
which  provides  for  the  blowing  of  a  whistle  or  the 
ringing  of  a  bell  when  a  steam  train  is  approach- 
ing a  railway  crossing.  In  this  regard,  I  further 
instruct  you  that,  in  order  to  comply  with  this 
statute,  it  is  not  necessary  for  the  railroad  company 
to  both  ring  a  bell  and  blow  a  wistle,  but,  on  the  con- 
trary, the  doing  of  either  one  or  the  other  in  com- 
pliance with  the  statute  [17]  is  sufficient,  so  that  if 
the  bell  has  been  rung,  as  provided  in  the  statute, 
the  whistle  need  not  be  blown,  and  if  the  whistle 
has  been  blown  as  provided  in  the  statute,  the  bell 
need  not  be  rung.  If  the  w^histle  is  used,  it  need  not 
be  sounded  continually,  but  it  is  only  required  that 
it  be  sounded  at  intervals.  Of  course  the  railroad 
may,  if  it  so  desires,  go  beyond  the  terms  of  the 
statute  and  cause  both  the  bell  to  be  rung  and  the 
whistle  blown. 

Under  the  statute  which  deals  with  the  sounding 
of  whistle   or   bell   by   a   steam   locomotive,    it   is 
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tlie  sounding  or  giving  of  the  warning  and  not  the 
hearing  of  it  which  determines  the  question  of 
statutory  violation.  Of  this  phase  of  the  case 
the  only  issue  is  whether  a  signal,  as  required  by 
the  statute,  was  sounded.  If  a  signal  was  sounded, 
as  required  by  the  statute,  the  fact  that  it  may  not 
have  been  heard  by  some  person  is  not  ground  for 
finding  that  the  statute  was  violated,  or  that  the 
railroad  or  its  employees  were  negligent. 

If  as  the  train  was  proceeding  toward  the  cross- 
ing it  sounded  the  warning  of  its  approach  re- 
quired by  the  statute,  if  these  warnings  were  such 
that  they  could  have  been  heard  by  an  ordinarily 
prudent  person  in  the  exercise  of  ordinary  care  for 
his  own  safety,  who  was  within  the  range  of  the 
movement  of  the  train,  and  if  in  giving  such  sig- 
nals those  in  charge  of  the  train  were  exercising 
ordinary  care  in  the  circumstances,  then  there 
was  no  negligence  in  respect  of  warnings  from  the 
train,  [18]  and,  if  the  defendant  railroad  and  its 
employees  were  free  from  fault  in  other  respects, 
defendant  is  entitled  to  your  verdict. 

There  is  no  statute  of  this  State,  nor  any  ordi- 
nance, which  required  that  at  the  time  of  the  ac- 
cident here  in  question  the  railroad  crossing  be 
guarded  by  a  human  flagman  or  gates  or  other  bar- 
riers or  any  wig-wag  or  other  warning  or  protec- 
tive device.  Defendant  railroad,  however,  if  it 
elected  to  do  so,  was  at  liberty  to  voluntarily  to  main- 
tain some  such  protection  at  the  crossing.  If  it  did 
so,  it  went  beyond  the  requirements  of  any  ordi- 
nance or  statute. 
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There  is  no  statute  of  this  State,  nor  any  ordinance 
or  other  rule  of  any  governmental  body,  fixing  or 
restricting  the  speed  at  which  Southern  Pacific 
Company  may  operate  its  trains  on  its  tracks  along 
its  right  of  way,  and  over  the  public  highway,  at 
the  point  at  which  the  accident  complained  of 
happened. 

In  considering  the  manner  of  the  operation  of  the 
railroad  train,  particularly  with  respect  to  speed, 
one  of  the  matters  to  be  considered  is  that  the  de- 
fendant railroad  was  a  common  carrier  and  was 
mider  a  legal  duty  to  provide  such  train  service 
as  would  meet  the  reasonable  needs  of  the  general 
public.  In  providing  such  service  defendant  was 
under  a  duty  to  fix  and  maintain  such  schedules 
as  would  provide  adequate  and  efficient  railroad 
transportation  and  to  operate  at  speeds  which  would 
enable  its  trains  to  meet  such  schedule,  subject  to  its 
duty  to  [19]  exercise  reasonable  care.  Accordingly, 
in  considering  whether  the  speed  of  the  train  was 
reasonable  and  proper,  a  matter  to  be  taken  into 
consideration  is  the  duty  which  the  railroad  owed 
to  the  general  public  to  provide  adequate  and  ef- 
ficient service. 

If  the  locomotive  and  care  were  operated  toward 
the  point  of  accident  in  the  usual  and  customary 
way,  proper  warnings  were  sounded  by  its  loco- 
motive, a  look-out  was  kept  by  the  train  crew  and 
the  operation  was  at  a  reasonable  speed,  regard 
being  had  for  all  the  circumstances  then  existing, 
and  if  in  so  operating  the  railroad  crew  was  using 
the  care  that  ordinarily  prudent  men  would  have 
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the  sounding  or  giving  of  the  warning  and  not  the 
hearing  of  it  which  determines  the  question  of 
statutory  violation.  Of  this  phase  of  the  case 
the  only  issue  is  whether  a  signal,  as  required  by 
the  statute,  was  sounded.  If  a  signal  was  sounded, 
as  required  by  the  statute,  the  fact  that  it  may  not 
have  been  heard  by  some  person  is  not  ground  for 
finding  that  the  statute  was  violated,  or  that  the 
railroad  or  its  employees  were  negligent. 

If  as  the  train  was  proceeding  toward  the  cross- 
ing it  sounded  the  warning  of  its  approach  re- 
quired by  the  statute,  if  these  warnings  were  such 
that  they  could  have  been  heard  by  an  ordinarily 
prudent  person  in  the  exercise  of  ordinary  care  for 
his  own  safety,  who  was  within  the  range  of  the 
movement  of  the  train,  and  if  in  giving  such  sig- 
nals those  in  charge  of  the  train  were  exercising 
ordinary  care  in.  the  circumstances,  then  there 
was  no  negligence  in  respect  of  warnings  from  the 
train,  [18]  and,  if  the  defendant  railroad  and  its 
employees  were  free  from  fault  in  other  respects, 
defendant  is  entitled  to  your  verdict. 

There  is  no  statute  of  this  State,  nor  any  ordi- 
nance, which  required  that  at  the  time  of  the  ac- 
cident here  in  question  the  railroad  crossing  be 
guarded  by  a  human  flagman  or  gates  or  other  bar- 
riers or  any  wig-wag  or  other  warning  or  protec- 
tive device.  Defendant  railroad,  however,  if  it 
elected  to  do  so,  was  at  liberty  to  voluntarily  to  main- 
tain some  such  protection  at  the  crossing.  If  it  did 
so,  it  went  beyond  the  requirements  of  any  ordi- 
nance or  statute. 
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There  is  no  statute  of  this  State,  nor  any  ordinance 
or  other  rule  of  any  governmental  body,  fixing  or 
restricting  the  speed  at  which  Southern  Pacific 
Company  may  operate  its  trains  on  its  tracks  along 
its  right  of  way,  and  over  the  public  highway,  at 
the  point  at  which  the  accident  complained  of 
happened. 

In  considering  the  manner  of  the  operation  of  the 
railroad  train,  particularly  with  respect  to  speed, 
one  of  the  matters  to  be  considered  is  that  the  de- 
fendant railroad  was  a  common  carrier  and  was 
mider  a  legal  duty  to  provide  such  train  service 
as  would  meet  the  reasonable  needs  of  the  general 
public.  In  providing  such  service  defendant  was 
under  a  duty  to  fix  and  maintain  such  schedules 
as  would  provide  adequate  and  efficient  railroad 
transportation  and  to  operate  at  speeds  which  would 
enable  its  trains  to  meet  such  schedule,  subject  to  its 
duty  to  [19]  exercise  reasonable  care.  Accordingly, 
in  considering  whether  the  speed  of  the  train  was 
reasonable  and  proper,  a  matter  to  be  taken  into 
consideration  is  the  duty  which  the  railroad  owed 
to  the  general  public  to  provide  adequate  and  ef- 
ficient service. 

If  the  locomotive  and  care  were  operated  toward 
the  point  of  accident  in  the  usual  and  customary 
way,  proper  warnings  were  sounded  by  its  loco- 
motive, a  look-out  was  kept  b}^  the  train  crew  and 
the  operation  was  at  a  reasonable  speed,  regard 
being  had  for  all  the  circumstances  then  existing, 
and  if  in  so  operating  the  railroad  crew  was  using 
the  care  that  ordinarily  prudent  men  would  have 
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used  in  the  same  circumstances,  then  the  full  duty 
to  persons  within  the  range  of  the  railroad  opera- 
tions was  performed  by  the  railroad  men  in  the 
handling  of  the  railroad  equipment,  and  if  the  de- 
fendant was  free  from  negligence  in  other  respects, 
your  verdict  must  be  in  favor  of  the  defendant. 

If  as  the  railroad  train  was  being  operated  along 
the  tracks  and  toward  the  crossing,  a  motor  vehicle 
was  driven  toward  the  track  and  train,  and  if, 
until  the  vehicle  w^as  first  seen  by  the  train  crew 
there  was  no  negligence  on  their  part,  then,  if, 
when  they  first  saw  it,  it  was  so  close  to  the  train 
and  was  approaching  the  crossing  in  such  manner 
that  a  collision  seemed  imminent,  and  the  opera- 
tors of  the  train  were  then,  and  without  negligence 
on  their  part,  confronted  with  a  situation  of  im- 
minent danger  which  demanded  immediate  action, 
they  [20]  were  required  in  such  circumstances  to  act 
only  as  reasonable  men  would  act  in  such  circum- 
stances of  sudden  discovery  of  emergency  and  dan- 
ger, and  their  conduct  is  not  to  be  tested  by  what 
might  have  been  done  if  there  had  been  time  for 
mature  and  considered  deliberation. 

If,  as  the  train  was  operated  toward  the  crossing 
Avhere  the  accident  happened,  the  firemen  of  the  loco- 
motive saw  an  automobile  stop  near  the  crossing, 
and  if  when  he  saw  it  the  automobile  was  then  in 
a  place  of  safety  and,  by  the  exercise  of  reasonable 
care  on  the  part  of  Ellis  E.  Shanahan  in  remain- 
ing at  a  stop  could  have  remained  clear  of  the 
train  so  that  no  accident  would  have  occurred,  then 
the  mere  fact  that  the  automobile  was  so  seen  by 
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the  firemen  did  not  impose  upon  Mm  any  duty  to 
warn  the  engineer  or  to  take  steps  to  slow  or  to 
check  the  speed  of  the  train  if  the  train  itself, 
in  view  of  the  surrounding  circumstances,  was  then 
in  plain  view  and  had  its  headlight  burning  and 
if,  in  such  circumstances,  the  speed  of  the  train  was 
not  then  checked  and  no  steps  were  taken  to  check 
its  speed  until  the  automobile  was  put  in  motion, 
that  did  not  constitute  negligence  on  the  part  of 
the  defendant. 

If  as  the  train  was  approaching  the  automobile 
at  which  the  accident  happened  and  up  to  the  point 
where  the  locomotive  was  so  close  to  the  crossing 
that  it  could  not  be  stopped  or  its  speed  checked 
so  as  to  avoid  a  collision  the  crossing  was  clear  and 
there  was  no  negligence  on  the  part  of  the  defend- 
ant ;  [21  ]  and  if,  in  such  circumstances,  an  automo- 
bile stopped  near  the  crossing  was  suddenly  and  un- 
expectedly driven  on  to  the  track  and  the  engine- 
men  then,  for  the  first  time,  had  noticed  that  an 
automobile  would  attempt  to  cross  the  track  in 
front  of  the  train  and  had  such  notice  only  after 
they  were  so  close  to  the  crossing  that  the  loco- 
motive could  not  be  stopped  or  its  speed  checked 
so  as  to  avoid  a  collision,  and  if  then  the  enginemen 
exercised  reasonable  care  to  stop  the  locomotive  or 
check  its  speed,  no  liability  can  be  imputed  to  the 
defendant  because  its  speed  was  not  checked  sooner, 
and  if  the  defendant  was  free  from  negligence  in 
other  respects  you  will  return  your  verdict  in  favor 
of  the  defendant. 

If,  as  the  train  was  operated  toward  the  crossing 
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reasonable  care  was  exercised  in  its  operation  and 
statutory  requirements  were  obeyed,  the  locomotive 
headlight  was  burning  and  the  locomotive  and  its 
headlight  were  in  plain  view  of  Ellis  E.  Shanahan, 
the  operator  of  the  automobile  involved  in  the  acci- 
dent, then  so  long  as  the  Shanahan  automobile  was 
in  a  place  of  safety  there  was  no  rule  of  law  which 
called  upon  the  enginemen  to  assume  that  the  auto- 
mobile would  leave  its  place  of  safety  and  be  driven 
to  one  of  peril,  but  to  the  contrary,  in  such  circum- 
stances, if  you  so  find,  if  the  automobile  was  at  a 
standstill  then  until  it  was  started  and  approached 
so  close  to  the  track  that  it  became  apparent  to  a 
reasonable  person  that  an  accident  might  happen, 
the  enginemen  were  entitled  to  [22]  assume  that 
the  automobile  would  remain  in  a  place  of  safety, 
clear  of  the  track  on  which  the  train  was  operating 
and  imtil  put  on  notice  to  the  contrary,  they  were 
entitled  to  act  on  that  assumption  even  though 
there  was  no  indication  from  Ellis  E.  Shanahan,  the 
operator  of  the  automobile,  that  he  had  actual 
knowledge  of  the  approach  of  the  train. 

If  there  was  no  negligence  in  the  operation  of 
the  train  up  until  the  time  it  could  first  become 
apparent  to  the  enginemen  operating  the  train  that 
the  automobile  operated  by  the  deceased  Shanahan 
might  attempt  to  cross  the  track  in  front  of  the 
train;  and  if,  as  soon  as  that  became  apparent,  fire- 
man immediately  warned  the  engineer  and  the 
enginemen  then  exercised  reasonable  care  in  the 
handling  of  the  train,  no  liability  can  be  imputed 
to  the  defendant  on  account  of  the  cx)nduct  of  the 
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enginemen,  and  if  the  defendant  was  free  from 
negligeuoe  in  other  respects,  your  verdict  must  be  in 
favor  of  defendant  Southern  Pacific  Company. 

Ordinarily  the  burden  of  proof  rests  upon  the 
defendant  charging  contributory  negligence  on  the 
part  of  a  plaintifif  to  prove  by  a  preponderance  of 
the  eviden.ce  such  contributory  negligence,  the  excep- 
tion being  when  the  testimony  offered  by  or  on 
behalf  of  such  plaintiff  shows  and  establishes  such 
contributory  negligence.  In  other  words,  the  bur- 
den of  proof  as  to  contributory  negligence  is  met 
if  the  same  is  established  by  a  preponderance  of 
the  evidence  in  the  case,  regardless  of  [23]  whether 
such  e\ridence  was  introduced  by  plaintiff,  or  by 
defendants,  or  by  both. 

Contributory  negligence  is  such  an  act  or  omis- 
sion of  a  pei-son  injured,  amounting  to  want  of 
ordinary  care  in  the  circumstances  of  the  case  as, 
concurring  or  cooperating  with  a  negligent  act 
of  a  defendant,  was  a  proximate  cause  of  the  injury 
complained  of.  If,  in  this  case,  there  was  any  want 
of  care,  no  matter  how  slight,  on  the  part  of  the 
deceased,  Ellis  E.  Shanahan,  amounting  to  negli- 
gence, and  if  such  negligence  in  any  degree  proxi- 
mately contributed  to  the  injury  and  death  of  Ellis 
E.  Shanahan,  then  it  makes  no  difference  whether 
the  defendant  was  guilty  of  any  negligent  act  or  not, 
you  can  not  compare  the  negligence  of  the  parties, 
no  recovery  can  be  had,  and  it  will  be  your  duty  to 
return  a  verdict  in  favor  of  defendant. 

The  deceased  automobile  driver,  Ellis  E.  Shan- 
ahan, was  under  a  continuing  duty  to  exercise  rea- 
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sonable  care  for  his  own  safety  at  all  times.  There 
is  nothing  in  any  of  the  circumstances  of  this  case 
which  suspended  that  duty,  relieved  him  of  perform- 
ing it,  or  excused  a  violation  of  it,  if  any.  The 
defendant  owed  him  no  higher  duty  to  look  out  for 
his  safety  than  he  owed  to  look  out  for  his  own 
safety,  for  the  degree  of  care  owed  by  both  the  auto- 
mobile operator,  Ellis  E.  Shanahan,  and  defendant 
was  the  same.  If  the  deceased,  Ellis  E.  Shanahan, 
failed  to  perform  his  duty,  he  was  guilty  of  negli- 
gence. [24] 

The  law  presumes  that  Ellis  E.  Shanahan,  now 
deceased,  in  his  conduct  at  the  time  of  and  imme- 
diately preceding  the  accident  in  question,  was  exer- 
cising ordinary  care  and  was  obeying  the  law.  This 
presumption  is  a  form  of  prima  facie  evidence  and 
will  support  findings  in  accordance  therewith  in  the 
absence  of  evidence  to  the  contrary.  Other  evidence, 
if  any,  which  the  jury  finds  conflicts  with  such  pre- 
sumption must  be  weighed  by  the  jury  against  the 
presumption,  and  any  evidence  which  may  support 
the  presumption,  to  determine  which,  if  either,  pre- 
ponderates. Such  deliberations,  of  course,  shall  be 
related  to  and  in  accordance  with  the  Court's  in- 
structions as  to  the  burden  of  proof. 

You  are  instructed  that  such  a  presumption  can- 
not stand  in  the  face  of  testimony  which  overcomes 
it.  If  the  presumption  has  been  overcome  by  testi- 
mony it  passes  out  of  the  case.  In  addition,  this 
presumption  exists  only  in  the  absence  of  proof  of 
the  facts.  If  in  this  case  you  determine  from  the 
evidence  what  the  facts  and  circumstances  of  this 
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accident  were,  and  what  the  person  injured  actually 
did,  then  you  must  determine  whether  or  not  he 
exercised  the  care  and  vigilance  for  his  own  safety 
which  the  circumstances  required,  by  a  consideration 
of  the  facts  as  you  find  them,  and  without  regard 
for  any  presumption  that  care  was  exercised.  If  you 
find  the  actual  fact  as  to  what  the  person  who  was 
injured  did,  there  is  no  room  for  any  presumption 
as  to  what  he  did  or  for  any  presumption  that  [25] 
he  exercised  care. 

Even  where  there  is  no  statute  or  ordinance  on 
the  subject,  it  is  the  rule  in  respect  of  the  right  of 
way  at  the  railroad  crossing  that  a  vehicle  or  person 
approaching  a  steam  railroad  crossing,  with  the 
intention  of  going  over  the  tracks,  is  under  a  duty  to 
yield  the  right  of  way  at  that  crossing  to  any  rail- 
road train  which  may  be  approaching  the  crossing. 
It  is  not  the  duty  of  the  railroad  train  to  stop  and 
wait  for  the  person  or  vehicle  to  cross,  but,  to  the 
contrary,  it  is  the  duty  of  the  traveler  to  stop  and 
allow  the  train  to  pass  if  he  cannot  pass  over  ahead 
of  it  in  safety. 

You  are  instructed  that  a  railroad  track,  the  pres- 
ence of  which  is  known  and  which  is  known  to  be  in 
use  for  the  operation  of  railroad  trains,  is  itself  a 
warning  of  danger,  without  any  other  sign  or  signal 
or  warning.  It  is  a  warning  to  persons  who  have 
reached  years  of  discretion  and  who  are  possessed 
of  ordinary  intelligence  that  it  is  not  safe  to  cross  it 
without  the  exercise  of  constant  vigilance,  in  order 
to  be  made  aware  of  the  approach  of  a  train,  and 
thus  be  enabled  to  avoid  receiving  injury. 
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Any  person  going  toward  and  into  a  place  where 
he  knows  there  is  danger  of  injury  from  moving 
railroad  trains,  is  required  to  exercise  greater  vigi- 
lance and  care  than  would  be  required  of  him  in  cir- 
cumstances where  danger  from  moving  trains  is  not 
reasonably  to  be  anticipated,  and  if  he  neglect  [26] 
to  exercise  any  of  the  vigilance  which  the  situation, 
in  all  of  these  circumstances  requires,  he  is  guilty 
of  negligence. 

A  railroad  train  which  is  approaching  a  crossing 
and  as  in  plain  view  of  any  person  intending  to  use 
that  crossing  either  by  reason  of  the  fact  that  tlie 
train  itself  is  in  plain  view  or  by  reason  of  the  fact 
that  its  headlight  is  in  plain  view,  is  itself  a  warning 
of  danger  to  any  person  within  the  range  of  its 
movement,  without  any  other  sign  or  signal  or  warn- 
ing of  danger,  and  any  failure  to  exercise  ordinary 
care  to  heed  that  warning  constitutes  negligence. 

If  the  deceased,  Ellis  E.  Shanahan,  in  operating 
the  automobile  in  which  he  was  riding,  violated  any 
provision  of  the  Motor  Vehicle  Code  of  this  state, 
that  constituted  negligence  on  his  part,  and  if  there 
was  such  negligence  which  was  a  proximate  cause 
of  his  death,  your  verdict  must  be  in  favor  of  de- 
fendant Southern  Pacific  Company. 

If  as  the  deceased,  Ellis  E.  Shanahan,  approached 
the  crossing  where  this  accident  happened,  or  while 
he  was  in  a  position  at  a  stop  or  where  he  could  have 
stopped  clear  of  the  tracks  a  clearly  visible  electric 
or  mechanical  signal  device  was  giving  warning  of 
the  immediate  approach  of  the  railroad  train,  and  if 
while  such  warning  was  being  given  he  drove  on  to 
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the  tracks  in  front  of  the  a^jp reaching  train  and  as 
a  result  was  killed,  your  verdict  must  be  in  favor  of 
defendant  Southern  Pacific  Company.  [27] 

There  has  been  some  evidence  in  this  case  with  re- 
spect to  the  visibility  at  the  time  and  place  of  the 
accident  with  which  we  are  now  concerned.  I  in- 
struct you  that  even  if  the  visibility  of  the  deceased, 
Ellis  E.  Shanahan,  was  impaired  by  natural  condi- 
tions, the  fact  would  not  excuse  any  want  of  care  on 
his  part,  but,  to  the  contrary,  when  natural  condi- 
tions of  weather  or  otherwise  impair  the  visibility  of 
the  operator  of  an  automobile  who  intends  to  go 
over  a  railroad  crossing  he  must  exercise  care  and 
vigilance  commensurate  with  that  situation  and  must 
exercise  greater  care  in  the  use  of  his  other  facul- 
ties of  observation  and  caution  and  must  exercise 
greater  care  in  listening  for  any  warning  signals  of 
the  approach  of  a  train.  The  care  to  be  exercised 
by  the  operator  of  a  motor  vehicle  in  approaching 
and  going  over  a  railroad  crossing  is  not  independ- 
ent of  conditions  of  visibility  but,  to  the  contrary, 
the  care  and  vigilance  that  he  must  exercise  depends 
on  conditions  of  visibility  to  the  extent  that  if  the 
visibility  is  impaired  he  must  adjust  his  conduct 
accordingly  and  use  ordinary  care  to  adjust  his  con- 
duct to  the  circiunstance  of  impaired  visibility  to 
the  end  of  avoiding  collision  with  any  train  which 
may  be  approaching  the  crossing. 

If  the  defendant  had  installed  at  the  crossing 
where  this  accident  happened  an  automatic  signal- 
ing device  designed  to  give  warning  of  the  approach 


546  Nelda  Shanahan  vs. 

of  trains,  and  if  as  the  deceased  approached  and 
attempted  to  cross  the  track  that  signal  was  [28] 
not  operating,  that  fact  in  and  of  itself  is  not  ground 
for  imposing  liability  on  the  defendant,  nor  would 
it  excuse  any  negligence  on  the  part  of  the  deceased 
Shanahan.  Even  if  there  were  such  a  signal,  and 
even  if  it  were  not  working,  and  the  deceased  saw 
that  he  could  not  blindly  rely  on  that  circumstance 
alone,  and  heedlessly  and  without  taking  any  care 
for  his  own  safety  attempt  to  cross  the  track  in 
front  of  an  approaching  train  and  if  he  did  so  he 
was  guilty  of  negligence. 

It  was  the  duty  of  the  deceased  Shanahan  to  look 
and  listen  before  attempting  to  cross  the  tracks  aiid 
to  give  heed  to  any  warning  of  the  approach  of  the 
train,  whether  from  a  warning  devise  installed  at 
the  crossing  or  by  whistle  or  bell  of  the  train,  or  the 
headlights  of  the  train,  or  the  train  itself,  if  the 
same  were  within  the  range  of  his  observation ;  and 
it  was  his  duty  to  exercise  reasonable  care  to  look 
and  listen  for  the  train,  whether  warnings  of  its 
approach  were  given  or  not;  and  if,  before  going 
into  the  path  of  the  approaching  train,  whereby  the 
exercise  of  ordinary  care  he  should  and  could  have 
learned  of  the  approach  of  the  train  in  time  to  avoid 
it  by  exercising  ordinary  care,  but  failed  to  do  so 
and  a  collision  resulted,  he  was  guilty  of  negligence 
which  was  the  proximate  cause  of  his  death  and 
there  can  be  no  recovery. 

This  duty  was  a  continuing  duty  and  continued 
with  the  [29]  deceased  Shanahan  as  he  approached 
the  region  of  the  tracks  and  as  he  approached  each 
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track  and  until  he  was  safely  clear  of  all  of  the 
tracks,  and  if  he  failed  to  perform  this  duty  he  was 
guilty  of  negligence. 

If  deceased  Shanahan  was  guilty  of  any  want  of 
ordinary  care  in  operating  his  automobile,  such 
want  of  care  is  not  excused  by  any  assumption 
which  he  might  have  made  that  the  train  would  not 
be  negligently  operated  or  that  it  would  be  operated 
in  any  particular  way,  or  as  to  speed  or  signals  or 
otherwise.  He  was  required  to  exercise  reasonable 
care  for  his  own  safety  at  all  times  and  independ- 
ently and  wdthout  regard  for  the  manner  of  opera- 
tion of  the  train,  or  for  the  giving  or  failure  to  give 
signals  or  warnings,  if  there  was  any  such  failure, 
and  any  assumption  he  might  make  with  respect 
to  the  possible  approach  of  the  train  or  its  opera- 
tion could  not  excuse  negligence  on  his  part. 

If,  while  the  Shanahan  automobile  was  in  a  place 
of  safety,  the  deceased  Shanahan,  by  looking  and 
listening,  could  have  learned  of  the  approach  of  the 
train  in  time  to  have  avoided  the  accident  by  exer- 
cising ordinary  care,  and  in  the  exercise  of  ordinary 
care  should  have  done  so  but  did  not,  he  was  guilty 
of  negligence. 

Where  there  was  a  duty  to  look  and  listen  for 
approaching  trains  it  is  not  discharged  by  looking 
and  listening  at  a  time  or  place  so  removed  from 
the  actual  crossing  of  the  track  [30]  that  it  will  not 
be  reasonably  effective  if  there  were  more  available 
times  and  places,  and  where,  as  in  the  case  of  rail- 
road operations,  the  risk  is  inherent  in  the  continu- 
ing state  of  things,  the  duty  to  exercise  reasonable 
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care  is  a  continuing  obligation  and  it  cannot  be  dis- 
charged by  looking  and  listening  at  a  point  removed 
in  time  and  place  from  the  crossing. 

If  the  fixed  physical  facts  of  the  railroad  crossing 
and  the  established  conditions,  as  you  find  them,  as 
to  the  train  and  railroad  operations,  are  such  that 
before  the  accident  and  while  the  deceased  Shanahan 
was  in  a  place  of  safety,  if  he  had  looked  and  lis- 
tened he  must  have  learned  the  approach  of  the 
train  in  time  to  have  avoided  being  struck  by  it  by 
exercising  ordinary  care,  then  you  cannot  infer  that 
he  did  use  his  faculties  of  observation  and  caution 
and  did  not  learn  of  the  approach  of  the  train,  and 
any  presumption  that  he  did  so  is  overcome  by  the 
facts  as  you  find  them. 

If,  on  the  occasion  of  this  accident,  the  windows 
of  the  Shanahan  automobile  were  closed  or  were 
fogged  so  that  their  condition  and  position  inter- 
fered with  the  exercise  of  the  deceased's  faculties  of 
observation  and  caution,  that  fact,  if  it  be  a  fact, 
did  not  excuse  negligence,  if  any,  upon  the  part  of 
Shanahan,  and  it  was  his  duty  to  exercise  reasonable 
care  and  caution  commensurate  with  all  the  circum- 
stances and  of  reasonably  to  be  anticipated  dangers. 

If  his  faculties  of  hearing  were  interfered  with 
he  was  required  to  exercise  greater  [31]  vigilance 
with  his  other  faculties  of  observation,  and  if  his 
sight  were  interfered  with  for  any  reason,  he  was 
required  to  exercise  greater  vigilance  with  his 
faculty  of  hearing  to  the  end  that  the  care  exercised 
by  him  would  be  that  of  a  reasonably  prudent  per- 
son in  all  the  circumstances. 
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The  defendant  railroad  in  engaging  in  the  rail- 
roading business  and  in  operating  the  railroad  was 
engaged  in  a  legitimate  and  lawful  business,  and 
in  considering  the  claims  made  by  plaintiff  and  in 
suit  here,  you  will  bear  in  mind  that  the  defendant 
railroad  is  entitled  to  the  same  consideration  at 
your  hands  as  any  individual  engaged  in  any  other 
form  of  business. 

In  your  consideration  and  determination  of  this 
case  you  must  treat  it  as  a  litigation  between  persons 
of  equal  standing  in  the  community.  Your  deter- 
mination should  not  be  affected  in  any  way  by 
reason  of  the  fact  that  the  defendant  is  a  railroad  or 
a  corporation,  nor  should  you  be  in  any  way  in- 
fluenced one  way  or  the  other  by  any  thought  or 
ideas  you  may  have  as  to  the  financial  standing  of 
any  party  to  this  litigation.  Such  matters  have  no 
proper  place  in  the  consideration  of  a  case  of  this 
kind.  This  case  is  to  be  considered  and  determined 
^y  you  just  as  you  would  consider  and  determine 
any  litigation  between  two  private  individuals. 

If,  as  to  whether  or  not  defendant.  Southern  Pa- 
cific Company,  or  any  of  its  employees,  was  negli- 
gent, or  if,  as  to  [32]  the  second  necessary  element 
of  plaintiff's  case,  that  is  to  say,  whether  or  not 
there  was  any  proximate  casual  connection  between 
any  claimed  negligence  on  the  part  of  the  defendant 
and  the  accident,  you  find  the  evidence  evenly  bal- 
anced, and  your  own  minds  in  equilibrium,  and  if,  as 
to  such  issues,  or  either  of  them,  you  find  that  you 
cannot  reasonably  and  fairly  determine  that  the  pre- 
ponderance of  the  evidence  is  with  the  plaintiff, 
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and  accordingly  you  find  that  your  own  minds  are 
in  doubt  as  to  which  way  the  preponderance  of  the 
evidence  lies,  then  I  instruct  you,  as  a  matter  of  law, 
that  in  such  event  plaintiff  has  failed  to  make  out  a 
case  by  the  preponderance  of  the  evidence  which 
the  law  requires,  you  cannot  impute  liability  to  the 
defendant,  and  it  will  be  your  duty  to  return  a  ver- 
dict against  the  plaintiff  and  in  favor  of  defendant. 

In  your  consideration  of  this  case,  and  in  deter- 
mining whether  or  not  damages  are  to  be  given,  you 
must  not  permit  yourselves  to  be  influenced  in  the 
slightest  degree  by  any  emotion  or  feeling  of  charity 
or  sympathy.  Such  feelings  and  emotions,  however 
proper  in  themselves,  have  no  just  place  in  the  con- 
sideration by  you  of  a  case  of  this  kind.  In  making 
your  determination  in  this  case,  you  cannot  in  any 
measure  substitute  prejudices  or  feelings  or  sym- 
pathies or  passions  for  the  evidence,  as  the  basis  of 
an  award.  Nor  can  you  make  a  finding  against  the 
defendant  based  on  mere  guess,  speculation 
or  conjecture.  You  must  make  your  determination 
only  [33]  upon  a  consideration  of  the  evidence  be- 
fore you,  and  the  instructions  which  have  been  giv- 
en to  you  by  the  court.  If,  upon  that  evidence,  and 
under  the  instructions  of  the  court,  you  find  no 
liability  on  the  part  of  the  defendant,  you  must  re- 
turn a  verdict  for  the  defendant. 

You  cannot  make  an  award  in  favor  of  plaintiff 
unless  you  resolve  the  issue  of  claimed  liability  in 
favor  of  plaintiff.  Unless,  upon  the  whole  case,  the 
question  of  liability  is  so  resolved,  plaintiff  is  not 
entitled  to  an  award  of  damages  and  you  must  re- 
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turn  your  verdict  in  favor  of  defendant  Southern 
Pacific  Company.  If  a  case  of  liability  has  not  been 
made  out  it  is  immaterial  what  other  questions  have 
been  presented,  or  what  other  matters  appear  in  the 
case,  and  you  will  not  concern  yourselves  with  them. 

If  you  believe  from  the  evidence,  and  from  the 
instructions  of  the  court  that  defendant  is  not  guilty 
of  the  negligence  charged,  then  you  have  no  right 
to  compromise  the  question  of  defendant's  liability 
and  award  the  plaintiff  some  amount  merely  because 
Ellis  E.  Shanahan  was  killed  on  the  occasion  in 
question.  If  you  believe  that  the  defendant  was  not 
negligent  as  charged  in  the  complaint,  then  you  will 
have  no  occasion  to  consider  at  all  the  question  of 
damages.  You  must,  if  you  so  find,  return  a  verdict 
against  the  plaintiff  and  in  favor  of  the  defendant. 

If  you  find  that  the  plaintiff's  husband  did,  on 
the  day  [34]  in  question,  come  to  his  death  as  a  re- 
sult of  injury  proximately  caused  by  the  negligence 
of  the  defendant,  then  you  are  entitled  to  bring  in 
a  verdict  in  the  plaintiff's  favor,  provided  you  find 
that  the  plaintiff's  husband  was  not  at  fault  which 
in  any  way  contributed  to  the  accident.  If  you  decide 
that  in  favor  of  the  plaintiff,  then  the  next  thing  you 
are  required  to  determine  is  to  what,  if  any,  dam- 
ages plaintiff  is  entitled.  In  cases  of  this  sort  it  is 
customary  for  the  complaint  to  allege  an  amount 
of  damages  claimed.  There  are  such  allegations  in 
this  complaint.  These  allegations  are  merely  the 
claim.  They  are  not  in  any  sense  evidence  or  proof, 
and  are  not  to  be  taken  by  you  in  any  sense  as  evi- 
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dence  or  proof  of  what  damages  should  be  awarded, 
if  you  award  any  damages.  If  you  award  damages, 
the  amount  of  damages  you  must  resolve  for  your- 
selves, under  the  instructions  which  I  have  given 
you  and  which  I  will  give  you  now,  and  upon  the 
evidence  which  has  been  introduced. 

I  will  now  instruct  you  upon  the  measure  of  dam- 
ages. You  are  not  to  assume  from  the  fact  you  are 
instructed  on  the  measure  of  damages,  and  the  court 
by  so  instructing  you  does  not  intend  to  convey  the 
idea  to  you,  or  to  tell  you,  that  you  should  award 
damages  to  the  plaintiff  in  this  case.  You  have  been 
instructed  on  the  measure  of  damages  not  because 
the  court  feels  that  the  plaintiff  in  this  case  is  en- 
titled to  damages,  but  because  the  court  in  cases 
such  as  this  instructs  [35]  on  all  of  the  issues  made 
by  the  pleadings,  including  the  issue  of  damages. 

If,  under  the  court's  instructions,  you  find  that 
the  plaintiff  Nelda  Shanahan  is  entitled  to  a  verdict, 
you  will  award  such  sum  as  under  all  the  circum- 
stances of  the  case  may  be  just  compensation  for 
the  pecuniary  loss  she  has  suffered  by  reason  of  the 
death  of  her  husband,  Ellis  E.  Shanahan. 

The  testimony  shows  that  at  the  time  of  the  death 
of  Ellis  E.  Shanahan  he  was  55  years  of  age,  while 
the  plaintiff,  his  wife,  was  43  years  of  age.  Accord- 
ing to  the  United  States  Life  Tables  issued  by  the 
United  States  Department  of  Commerce,  the  ex- 
pectancy life  of  a  man  aged  55  years  is  18.34  years. 
The  expectancy  of  life  of  a  woman  aged  43  years  is 
30.62  years.  These  facts  of  which  the  court  takes 
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judicial  notice  are  now  in  evidence  to  be  considered 
by  you  in  arriving  at  the  amount  of  damages,  if  you 
find  that  the  plaintiff  is  entitled  to  a  verdict.  How- 
ever, the  restricted  significance  of  this  evidence 
should  be  noted.  Life  expectancy  shown  by  the  mor- 
tality tables  is  merely  an  estimate  of  the  probably 
average  remaining  length  of  life  of  all  persons  in 
our  country  of  a  given  age,  and  that  estimate  is 
based  on  not  a  complete  but  only  a  limited  record 
of  experience.  Therefore,  the  inference  that  may  be 
drawn  from  the  tables  referred  to  this  applies  only 
to  one  who  has  the  average  health  and  exposure  to 
danger  of  people  of  that  age.  Thus,  in  connection 
with  this  evidence,  you  [36]  should  consider  all 
other  evidence  bearing  on  the  same  issue,  such  as 
that  pertaining  to  the  occupation,  health,  habits  and 
activity  of  the  persons  whose  life  expectancies  are 
in  question. 

In  determining  that  pecuniary  loss,  if  any,  plain- 
tiff Nelda  Shanahan  suif ered  by  reason  of  the  death 
of  her  husband,  you  may  consider  the  financial  sup- 
port which  jolaintiff  would  have  received  from  the 
deceased  except  for  his  death,  together  with  pecu- 
niary value  of  the  society,  comfort,  care,  protection 
and  right  to  receive  support,  if  any,  which  plaintiff 
lost  by  reason  of  her  husband's  death.  In  weighing 
these  matters  you  may  consider  the  age  of  the  de- 
ceased and  of  the  plaintiff ;  the  state  of  health  and 
the  physical  condition  of  the  deceased  and  of  the 
plaintiff  as  it  existed  at  the  time  of  the  death  and 
immediately  prior  thereto ;  their  station  in  life ;  their 
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respective  expectancies  of  life  as  shown  by  the  evi- 
dence, the  disposition  of  the  deceased,  whether  it 
was  kindly,  affectionate,  or  otherwise;  whether  or 
not  be  showed  an  inclination  to  contribute  to  the 
support  of  the  plaintiff  in  light  of  the  earning  capac- 
ity of  the  deceased;  such  other  facts  shown  by  the 
evidence  as  throw  light  upon  the  pecuniary  value  of 
the  support,  society,  care,  comfort  and  protection 
which  the  plaintiff  reasonably  might  have  expected 
to  receive  from  the  deceased  had  he  lived. 

In  considernig  damages  in  a  case  of  this  char- 
acter, you  [37]  are  reminded  that  pecuniary  loss  is 
not  based  solely  on  the  legal  right  to  support,  but 
may  be  based  as  well  on  a  deprivation  of  benefits 
during  the  lifetime  of  deceased  which,  from  all  cir- 
cumstances in  evidence,  it  could  be  reasonably  ex- 
pected that  the  plaintiff  would  have  received. 

If  you  find  that  the  plaintiff  is  entitled  to  recover 
and  if  you  should  find  that  she  paid  out  any  sum,  or 
incurred  liability  for  funeral  services  in  memory 
of  the  deceased  or  for  the  burial  of  his  body,  you 
shall  include  in  your  award  an  amount  that  will 
compensate  plaintiff  for  whatever  reasonable  ex- 
pense was  paid  out  or  incurred  by  the  plaintiff  for 
those  purposes. 

The  right  of  one  person  to  receive  support  from 
another  is  not  destroyed  by  the  fact  that  the  former 
does  not  need  the  support,  and  even  if  one  or  both  of 
those  conditions  have  existed,  the  mere  right  to 
receive  support  may  have  a  pecuniary  value  and 
that  may  be  the  basis  of  assessing  damages  against 
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one  who  negligently  has  caused  the  death  of  the 
person  from  whom  the  support  was  due. 

If  you  should  return  a  verdict  in  favor  of  the 
plaintiff,  but  then  in  fixing  the  amount  of  recovery 
you  must  bear  in  mind  that  a  defendant  is  just  as 
much  entitled  to  your  consideration  as  is  a  plaintiff ; 
that  a  defendant  is  entitled  to  protection  at  your 
hands  against  any  unjust  or  unreasonable  demand, 
and  if  you  make  an  award  in  favor  of  the  plaintiff 
it  [38]  will  be  your  duty  to  see  to  it  that  such  award 
does  not  exceed  what  the  plaintiff  is,  in  law  and  in 
fact,  entitled  to  recover.  I  further  instruct  you  that 
the  burden  of  proof  as  to  the  amount  of  plaintiff's 
damage  is  upon  the  plaintiff,  just  as  is  the  burden  of 
proof  of  every  other  affirmative  allegation  of  plain- 
tiff's complaint. 

If  damages  are  awarded,  the  only  amount  which 
you  can  award  is  such  as  reasonably  to  compensate 
for  the  detriment  suffered.  If  damages  are  awarded, 
they  must  not  in  any  event  exceed  what  is  reason- 
able. They  must  not  be  enlarged  so  as  to  constitute 
either  a  gift  or  windfall  to  the  plaintiff  or  punish- 
ment or  penalty  to  the  defendant.  The  only  purpose 
of  damages  is  to  award  reasonable  compensation. 
There  is  no  purpose  here  to  inflict  punishment  or 
impose  any  penalty  or  to  make  an  award  for  the 
sake  of  example. 

If  you  should  return  a  verdict  for  the  plaintiff, 
then,  in  fixing  the  amount  of  your  award,  and  in 
arriving  at  a  pecuniary  loss,  if  any,  suffered,  one 
of  the  elements  is  prospective  loss  of  contributions 
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from  the  deceased,  if  any.  If  there  is  such  loss,  in 
making  allowance  for  it,  it  will  be  improper  to 
award  the  full  principal  amount  of  such  prospective 
contributions — that  is  to  say,  it  will  be  improper  for 
you  to  attempt  to  arrive  at  this  amount  by  multiply- 
ing the  prospective  yearly  contributions  by  the  num- 
ber of  years  for  which  they  would  be  enjoyed.  To 
the  contrary,  if  plaintiff  is  [39]  entitled  to  anything 
for  such  loss,  she  would  be  entitled  only  to  the  pres- 
ent value  of  worth  of  such  contributions. 

In  computing  the  present  value  or  worth  you  must 
make  adequate  allowance  for  the  earning  power  of 
money.  In  determining  the  present  value  the  cal- 
culation must  be  made  on  the  basis  of  the  award 
bearing  interest  at  the  highest  net  rate  of  interest 
that  can  be  had  on  money  safely  invested. 

The  present  value  or  worth  of  a  sum  or  sums  to 
be  received  in  the  future  is  an  amount  of  money 
such  that  the  amount  itself,  if  invested,  at  the  high- 
est net  rate  of  interest  that  can  be  had  on  money 
safely  invested,  will,  by  resorting  both  to  the  prin- 
cipal sum  and  the  income  so  calculated,  produce  the 
sum  or  sums  that  would  have  been  received  in  the 
future  at  the  time  the  same  would  be  received  and 
\dll  do  this  not  from  the  income  alone  but  by  use  of 
both  the  income  and  the  principal  sum  so  that  at  the 
end  of  the  period  for  which  allowance  is  made,  noth- 
ing Avill  remain. 

Where  an  action  is  brought  on  account  of  the 
death  of  a  person,  such  action  is  solely  for  the  pur- 
pose of  compensating  for  the  pecuniary  loss,  if  any, 
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suffered  by  reason  of  the  death.  Accordingly,  if  you 
should  return  a  verdict  for  the  plaintiff,  your  award 
must  be  restricted  to  such  an  amount  as  will  reason- 
ably compensate  for  any  pecuniary  loss  suffered, 
and  for  that  alone,  and  the  burden  of  proving  pecu- 
niary loss  is  upon  the  plaintiff.  There  can  be  no  sub- 
stantial recovery  [40]  on  behalf  of  a  person  who  has 
not  suffered  substantial  pecuniary  loss.  The  action 
is  not  for  the  loss  of  an  object  of  love  and  affection, 
and  the  law  does  not  recognize  the  loss  of  an  object 
of  love  and  affection  as  a  ground  for  allowing  dam- 
ages, but  we  fix  recovery  to  pecuniary  and  financial 
loss.  Nothing  can  be  allowed  on  account  of  any 
sentimental  value  which  may  have  attached  to  the 
life  which  has  been  lost. 

Your  determination  of  this  case,  ladies  and  gentle- 
men, must  be  a  judicial  determination.  In  determin- 
ing the  question  of  liability  you  must  not  permit 
yourselves  to  be  influenced,  consciously  or  uncon- 
sciously, by  the  season  of  the  year,  the  personal 
situation  of  the  plaintiff,  or  sorrow  which  she  may 
have  been  caused.  You  must  not  permit  yourselves 
to  be  influenced  in  the  slightest  degree  by  any  emo- 
tion or  feeling  of  charity  or  sympathy.  It  is  entirely 
natural  to  sympathize  with  and  feel  sorry  for  a 
woman  who  has  lost  her  husband.  Such  feelings,  in 
themselves,  are  entirely  proper  at  the  proper  time 
and  place,  but  such  feelings  have  no  just  place  in  the 
consideration  by  you  of  this  case.  You  must  not  in 
any  measure  substitute  prejudice  or  feeling  or  sym- 
pathy for  evidence  as  the  basis  of  an  award.  Nor 
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can  you  make  a  finding  against  the  defendant  based 
on  mere  guess,  speculation  or  conjecture  or  against 
the  preponderance  of  the  evidence.  You  must  base 
your  determination  in  this  case  solely  upon  the 
judicious  consideration  of  the  evidence  and  the  in- 
structions given  to  you  by  the  Court.  If  [41]  upon 
the  evidence  and  under  the  assumption  there  is  no 
liability  on  the  part  of  the  defendant  railroad,  your 
verdict  must  be  for  the  defendant. 

Now,  ladies  and  gentlemen,  if  you  can  conscien- 
tiously do  so  you  are  expected  to  agree  upon  a  ver- 
dict. You  should  freely  consult  with  one  another  in 
the  jury  room.  If  any  of  you  should  be  convinced 
that  your  view  of  the  evidence  is  erroneous,  do  not 
be  stubborn  and  do  not  hesitate  to  abandon  your 
own  view  under  such  circumstances.  On  the  other 
hand,  it  is  entirely  proper  for  you  to  adhere  to  your 
own  view  if,  after  a  full  exchange  of  ideas,  you  still 
believe  you  are  right. 

If  you  should  find  in  favor  of  plaintiff  in  this 
case,  you  should  not,  in  arriving  at  the  amount  of 
your  verdict,  resort  to  the  so-called  pooling  plan  or 
scheme.  That  scheme  is  for  each  juror  to  write  down 
the  amount  he  or  she  thinks  should  be  awarded, 
then  to  add  up  the  total  and  divide  by  twelve  and 
thus  fix  the  amount  of  the  verdict.  Your  verdict 
should  be  based  upon  the  evidence  and  not  upon 
chance. 

I  finally  caution  you  that  if  it  becomes  necessary 
for  the  Jury  to  communicate  with  the  Court  during 
its  deliberations,  or  upon  its  return  to  the  Court, 
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respecting  any  matter  connected  with  the  trial  of 
this  case,  you  should  not  indicate  to  the  Court  in  any 
manner  how  the  Jury  stands  numerically  or  other- 
wise on  the  issues  involved.  This  caution  the  jurors 
should  observe  at  all  times  after  the  case  is  sub- 
mitted to  it  and  [42]  until  the  Jury  has  reached  a 
verdict. 

Whenever  all  of  you  agree  to  a  verdict,  it  is  the 
verdict  of  the  Jury.  In  other  words,  your  verdict 
must  be  unanimous.  When  you  retire  to  the  Jury 
room  to  deliberate,  you  will  select  one  of  your  num- 
ber as  foreman  or  forelady  and  he  or  she  will  sign 
your  verdict  for  you  when  it  has  been  agreed  upon, 
and  he  or  she  will  represent  you  as  your  spokesman 
in  the  further  conduct  of  this  cause  in  this  Court. 

I  have  here  two  forms  of  verdict,  and  in  present- 
ing these  forms  to  you,  telling  you  what  they  are, 
I  am  not  suggesting  in  any  manner  what  your  ver- 
dict shall  be.  The  first  form  is  the  form  that  you 
should  sign  if  you  find  in  favor  of  the  defendant. 
It  has  the  title  of  the  Court  and  cause  and  the 
word  "verdict"  on  it,  and  says,  "We,  the  Jury,  find 
favor  of  the  Defendant,"  and  is  signed  by  the  fore- 
man in  case  you  find  in  favor  of  the  defendant. 

If  you  find  in  favor  of  the  Plaintiff,  then  you 
should  sign  the  other  form  which  says,  "We,  the 
Jury,  find  in  favor  of  the  Plaintiff,  assess  damages 
against  the  Defendant  in  the  sum  of  blank 
dollars."  You  should  fill  in  the  amount  found,  if  you 
find  any  damages  and  find  in  favor  of  the  Plaintiff, 
and  then  have  that  signed  by  your  foreman. 
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Now,  are  there  any  exceptions  1 

Mr.  Murman:     Yes,  your  Honor. 

The  Court :  Well,  if  there  are  going  to  be  excep- 
tions to  the  [43]  instructions,  I  think  I  will  allow 
the  Jury  to  be  taken  out  until  we  hear  them. 

Mr.  Murman:  I  think  I  am  entitled  to  make 
them  in  the  presence  of  the  Jury,  your  Honor. 

The  Court:     What? 

Mr.  Murman:  My  understanding  is  that  I  am 
entitled  to  make  the  exception  in  the  presence  of  the 
Jury  when  they  bear  on  the  instructions  of  the 
Court,  to  state  my 

The  Court:  I  think  not.  I  think  I  will  let  the 
Jury  go  out,  and  then  they  will  be  recalled  and  I 
will  give  them  the  forms  of  verdict  and  submit  it 
for  their  consideration. 

Ladies  and  gentlemen,  the  attorneys  in  this  case 
now  want  to  make  certain  comments  with  respect  to 
my  instructions,  so  accordingly  I  would  like  to  have 
you  go  to  the  Jury  room  until  called  back  when  I 
will  finally  submit  the  case  to  you. 

(Thereupon  the  Jury  left  the  courtroom,  and 
the  following  proceedings  were  had  outside  the 
presence  of  the  Jury.) 

Mr.  Murman:  May  the  records  show,  your 
Honor,  I  except  to  the  Court's  refusal  to  permit  me 
to  make  the  exceptions  in  the  presence  of  the  Jury  ? 

The  Court :    Yes,  it  will  so  show. 

Mr.  Murman:  The  first  exception  I  wish  to 
make,  your  Honor,  is  that  I  do  not  think  I  heard 
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your  Honor  instruct  on  direct  and  circumstantial 
evidence,  which  was  one  of  the  instructions  that  I 
requested  to  be  given  by  the  Court  as  from  its  usual 
instructions  on  that  [44]  subject.  I  may  be  in  error 
on  that,  but  I  think  I  did  not  hear  your  Honor  in- 
struct on  direct  and  circumstantial  evidence,  and  I 
have  reference,  your  Honor,  in  making  that  request, 
to  B.A.J.I.  instruction  27. 

The  second  exception  is  to  the  giving  of  defend- 
ant's instruction  number  43.  That  instruction  I 
think  would  be  proper  if  we  were  considering  the 
case  of  a  living  plaintiff  who  had  suffered  personal 
injuries.  However,  as  I  understand  the  California 
law,  and  as  the  Court,  in  my  opinion,  properly,  in- 
structed the  Jury  when  the  Court  gave  plaintiff's 
proposed  instruction  number  8,  that  Mr.  Shanahan 
in  his  conduct  at  the  time  and  immediately  preced- 
ing the  accident  in  question  was  exercising  ordinary 
care  and  was  obeying  the  law  is  a  presumption  that 
does  stand  in  the  face  of  testimony  which  overcomes 
it.  Your  Honor  has  instructed  to  the  contrary,  that 
such  presumption  can  not  stand.  There  are  cases 
from  the  Smellie  case  on  down  which  hold  such 
presumption  is  evidence  and  does  stand,  and  hence 
that  the  Jury  must  consider  it  together  with  all 
other  evidence  in  the  case.  If  it  is  their  opinion  that 
the  other  evidence  overcomes  it,  that  is  one  thing, 
but  to  instruct  that  the  presumption  can  not  stand 
in  face  of  testimony  which  overcomes  it  I  submit'  is 
erroneous.  The  remaining  passage  in  that  if  it  has 
been  overcome  by  testimony  it  passes  out  of  the  case, 
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that  is  not  the  holding  of  the  Smellie  case  or  sub- 
sequent cases. 

This,  also:  ''Presumption  exists  only  in  the  ab- 
sence of  proof  [45]  of  the  facts."  That  is  not  a 
proper  statement  of  the  law,  in  my  opinion. 

In  regard  to  the  latter  part  of  instruction  number 
43,  where  it  is  set  forth  that,  "If  in  this  case  you 
determine  from  the  evidence  what  the  facts  and 
circumstances  of  this  accident  were,  and  what  the 

person  injured  actually  did . ' '  There  is  the  crux 

of  the  cause.  It  isn't  a  question  of  a  person  being 
injured,    it    is    the    question    of    a    person    being 

killed "Then  you  must  determine  whether  or 

not  the  exercised  the  care  and  vigilance  for  his  own 
safety  which  the  circumstances  required,  by  a  con- 
sideration of  the  facts  as  you  find  them,  and  without 
regard  for  any  presumption  that  care  was  exer- 
cised." That  is  not  correct.  "If  you  find  the  actual 

fact  as  to  what  the  person  who  was  injured " 

again  we  have  the  "injured"  and  not  "killed"  prob- 
lem  "There  is  no  room  for  any  presmnption  as 

to  what  he  did  or  for  any  presumption  that  he  exer- 
cised care." 

In  my  judgment  that  instruction  is  clearly  erro- 
neous and  contrary  to  law. 

I  take  exception  to  your  Honor's  giving  instruc- 
tion number  49  in  this  respect,  that  there  is  no  evi- 
dence in  this  case  that  the  deceased  violated  any 
l^ro vision  of  the  Motor  Vehicle  Law;  no  such  evi- 
dence in  the  case  at  all.  To  give  any  instruction  on 
that  subject  which  would  indicate  that  had  there 
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been  a  violation  and  such  would  have  been  a  proxi- 
mate cause  of  his  [46]  death  the  verdict  must  be  in 
favor  of  the  defendant  is  erroneous. 

Also,  in  Section  No.  9  offered  by  the  defendant, 
has  no  bearing  on  the  issues  in  this  case.  There  is 
no  evidence  as  to  what  the  duties  of  the  deceased 
would  have  been  had  he  crossed  the  track  of  a  street 
railway,  or  approached  the  track  of  a  street  railway, 
and  consequently  there  is  no  reason  to  have  given 
that  instruction,  and  to  have  indicated  to  the  Jury 
that  there  may  have  been  some  different  rule  of  con- 
duct in  connection  with  steam  railroads,  as  we  were 
only  concerned  with  steam  railroads  there  was  no 
need  for  an  instruction  by  the  Court  discussing 
street  railroads. 

I  respectfully  submit  those  exceptions  to  the 
Court. 

The  Court:  I  will  agree  that  I  didn't  notice  tHat 
I  omitted  the  instruction  with  respect  to  circum- 
stantial evidence,  and  I  will  give  that  when  the  Jury 
returns. 

Mr.  Murman :    Yes,  your  Honor, 

The  Court:  The  other  exceptions  will  be  over- 
ruled. 

Mr.  Phelps:  May  it  please  the  Court,  your 
Honor  understands  that  this  is  the  part  of  the  case 
w^hich  certainly  I  dislike  most,  but  I  want  to  state 
the  defendant's  position  on  the  instructions,  if  your 
Honor  please,  first,  as  to  the  giving  of  certain  of 
plaintiff's  proposed  instructions. 

Contrary  to  what  Mr.  Murman  would  contend,  it 
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had  been  our  position  in  the  case  that  the  presum- 
tion  of  due  care  is  dispelled  as  a  matter  of  law,  and 
to  preserve  that  position,  if  [47]  your  Honor  please, 
we  respectfully  except  to  the  giving  of  Plaintiff's 
proposed  instruction  number  8,  which  would  tell 
the  Jury  that  the  presumption  was  in  the  case,  and 
the  exception  is  on  the  ground  that,  as  a  matter  of 
law,  there  is  no  room  for  any  presumption  that  de- 
ceased exercised  ordinary  care. 

Then,  if  your  Honor  please,  we  respectfully  ex- 
cept to  the  giving  of  Plaintiff's  proposed  instruction 
number  4.  First,  that  instruction,  if  your  Honor 
please,  "The  maintenance  by  a  railroad  company  of 
a  signal  at  a  railroad  crossing  is  an  invitation  to  a 

person  approaching  the  crossing  to  rely ."  As 

to  the  use  of  the  word  "invitation,"  if  your  Honor 
please,  we  submit,  and  on  the  ground  except,  that 
it  is  not  an  invitation;  and  at  best,  if  your  Honor 
please,  it  would  be  a  question  of  fact  whether  or  not 
it  was  an  invitation,  only  that  instruction  in  its  form 
instructs  as  a  matter  of  law  that  it  is  an  invitation, 
and  it  doesn't  even  represent  it  as  a  question  of  fact. 
I  appreciate  that  is  an  instruction  drawn  by  plain- 
tiff's counsel. 

Next,  in  the  same  instruction,  I  note  that  the  last 
sentence  goes  on  to  read  that,  "one  who  exercises 
ordinary  care  in  giving  attention  to  such  a  device, 
and  who  relies  upon  the  operation  of  the  same  is 
not  required  to  use  the  same  amount  of  caution  in 
looking  and  listening  for  an  approaching  train  as  is 
required  when  no  method  of  warning  *  *  *,"  and  so 
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forth.  That  instruction  is  erroneous  in  this  respect, 
in  that  if  the  [48]  signal  is  working — it  doesn't 
include  that  fact  in  the  statement,  but  contrary  to 
what  the  instruction  says,  a  person  approaching  the 
crossing  would  be  required  to  exercise  more  care 
rather  than  less.  Finally,  if  your  Honor  please,  in 
the  same  sentence  of  that  instruction  number  4,  it 
uses  the  words,  ''when  one  does  not  exercise  ordi- 
nary care  in  making  use  of  the  protective  system 
that  is  provided."  I  submit  that  that  is  ambiguous 
and  uncertain  as  to  who  the  "one"  is,  and  it  could 
be  and  is  misleading  in  that  respect. 

Now,  w^e  respectfully  except  to  the  giving  of 
Plaintiff's  instruction  number  5  which  states  no 
proposition  of  law  whatsoever,  and  which  ignores 
the  fact  that  deceased  could  be  guilty  of  contribu- 
tory negligence. 

I  respectfully  except  to  the  giving  of  Plaintiff's 
proposed  instruction  number  7,  which  had  to  do  with 
a  moment  of  unexpected  emergency  and  which  en- 
tirely eliminates  the  possibility  of  antecedent  negli- 
gence on  his  part,  couldn't  apply,  if  your  Honor 
please,  if  there  were  any  antecedent  negligence  on 
the  part  of  the  deceased. 

Then,  if  your  Honor  please,  in  Plaintiff's  pro- 
posed instruction  number  11  your  Honor  instructed 
the  Jury  with  respect  to  the  life  expectancy  of  Mr. 
Shanahan.  We  submit  that  that  was  improper,  that 
the  only  instruction  in  that  regard  should  have  been 
in  the  form  of  the  stipulation  heretofore  had  when 
that  matter  came  up.  [49] 
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On  the  question  of  damages,  Plaintiff's  proposed 
instruction  number  13,  to  wliicli  we  respectfully  ex- 
cept, refers  to  benefits  and  states  that  damages  can 
be  awarded  for  deprivation  of  benefits  without  stat- 
ing that  they  must  be  of  pecmiiary  value  only. 

If  your  honor  j^lease,  so  much  for  the  Plaintiff's 
instructions,  except  instruction  number  12,  which 
says  that  they  may  consider  the  inclination  to  con- 
tribute. I  thought  there,  your  Honor,  it  isn't  an  in- 
clination to  contribute,  but  the  fact  of  contribution, 
that  is  important. 

Then  to  the  refusal  to  give  defendant's  proposed 
instructions  nmnber  25  and  number  26  on  the  point, 
if  your  Honor  please,  of  negative  testimony.  In  this 
case  I  think  that  is  particularly  important  in  view 
of  the  fact  that  there  was  a  direct  issue  as  to 
whether  or  not  the  wigwag  was  out,  and  the  Jury 
would  have  been  told  by  those  instructions  the  effect 
of  that  negative  testimony. 

Then,  if  your  Honor  please,  our  position  with  re- 
spect to  speed  was  that,  as  a  matter  of  law,  the  Jury 
should  have  been  instructed  it  was  not  negligence  as 
a  matter  of  law.  Your  Honor  gave  other  instruc- 
tions, but  I  would  like  to  except  to  the  refusal  to 
give  Defendant's  instruction  nmnber  29. 

If  your  Honor  please,  Defendant's  instruction 
number  46,  that  one  dealing  with  absentmindedness 
.and  forgetfulness,  I  think  in  this  case  it  is  particu- 
larly apt  because  if  plaintiff's  [50]  husband  was  day- 
dreaming and  preoccupied,  that  would  be  one  pos- 
sible theory  that  the  Jury  might  think  that  he  was 
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preoccupied  or  absentminded  and  that  that  was  one 
theory  on  which  they  might  excuse  his  conduct.  This 
would  have  told  the  Jury  that  that  was  not  an  excuse 
under  the  circumstances  stated  in  the  instructions. 

Then,  if  your  Honor  please,  again  and  only  to 
preserve  the  point,  wdth  respect  to  the  presumption 
w^e  respectfully  except  to  the  refusal  to  give  De- 
fendant's Instruction  number  55  dealing  with  pre- 
sumption, and  the  citation  I  believe  is  correct  and 
that  is  in  the  instruction. 

Then  finally,  if  your  honor  please.  Defendant's 
instruction  number  62,  which,  if  your  Honor  please, 
would  have  told  the  Jury  along  the  same  line,  that 
to  the  contrary  that  instead  of  there  being  a  pre- 
sumption of  due  care,  if  the  facts  were  such  as 
stated  in  the  instruction,  then  there  was  presump- 
tion that  he  did  not  take  due  care. 

And  finally  instruction  63  along  the  same  line, 
and,  if  your  Honor  please,  that  one  places  and  states 
the  dilemma  that  I  believe  the  cases  support,  that 
the  deceased  must  have  found  himself  in,  that  either 
he  looked  and  did  not  see,  or  having  looked  did  not 
look  carefully,  and  that  dilemma  stated  in  that  in- 
struction is  supported  by  the  cases. 

I  respectfully  except  on  those  grounds. 

The  Court:  I  will  also  deny  the  motion  of  the 
defendant  on  [51]  the  various  instructions.  Will 
you  bring  the  Jury  back  in?  In  the  meantime,  I  am 
going  to  leave  the  bench  and  get  an  instruction  on 
circumstantial  evidence. 
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(Thereupon  the  Jury  resumed  their  places  in 
the  jury  box  and  the  following  proceedings 
were  had.) 

The  Court:  Ladies  and  gentlemen,  my  attention 
has  been  called  to  the  fact  that  I  failed  to  give  you 
this  instruction,  which  I  should  have;  that  is,  an 
instruction  with  reference  to  direct  and  indirect 
evidence,  and  it  is  as  follows: 

Evidence  may  be  either  direct  or  Indirect.  Direct 
evidence  is  that  which  proves  a  fact  in  dispute 
directly,  without  an  inference  or  presumption,  and 
which  in  itself,  if  proved,  conclusively  establishes  the 
fact.  Indirect  evidence  is  that  which  tends  to  estab- 
lish a  fact  in  dispute  by  proving  another  fact  which, 
although  true,  does  not  of  itself  conclusively  estab- 
lish the  fact  in  issue,  but  which  a:ffords  an  infer- 
ence or  presumption  of  its  existence.  Indirect  evi- 
dence is  of  two  kinds,  namely,  presumptions  and 
inferences.  A  presumption  is  a  deduction  which  the 
law  expressly  directs  to  be  made  from  particular 
facts,  unless  declared  by  law  to  be  conclusive,  it  may 
be  contraverted  by  other  evidence,  direct  or  indirect ; 
but  unless  so  contraverted  the  Jury  is  bound  to  find 
in  accordance  with  the  presumption. 

An  inference  is  a  deduction  which  the  reason  of 
the  Jury  draws  from  the  facts  proved.  It  must  be 
founded  on  a  fact  or  [52]facts  proved,  and  be  such 
a  deduction  from  those  facts  as  is  warranted  by  a 
consideration  of  the  usual  propensities  or  passions 
of  men,  the  particular  propensities  or  passions  o'f 
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the  person  whose  act  is  in  question,  the  course  of 
business  or  the  course  of  nature. 

That  instruction,  ladies  and  gentlemen,  you  are 
to  consider  together  with  all  those  that  I  have  here- 
tofore given  you.  I  now  ask  you  to  go  back  to  the 
Jury  room  and  deliberate  upon  your  verdict  in  this 
case. 

(Thereupon  the   Jury  retired   to   the   Jury 
room.) 

Mr.  Phelps :  May  it  please  the  Court,  I  think  the 
record  already  reflects  this,  but  I  want  to  make  sure 
that  it  does,  that  so  far  as  the  defendant  Southern 
Pacific  Company  is  concerned  our  position  is  that 
we  should  have  liked  and  did  request  that  the  objec- 
tions to  the  instructions  be  made  out  of  the  presence 
of  the  Jury.  I  have  number  51  in  mind,  which  pro- 
vides objections  shall  be  made  out  of  the  presence 
of  the  Jury. 

The  Court :  The  record  will  show  that  you  asked 
that  the  objections  to  the  instructions  be  given  out 
of  the  presence  of  the  Jury  and  that  your  request 
was  granted. 

Mr.  Phelps:     Thank  you. 

The  Court :    In  opposition  to  Mr.  Murman. 

Mr.  Phelps:    Yes. 

Certificate  of  Eeporter  attached. 
-    [Endorsed] :     Filed  January  24,  1950.  [53] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  RECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  and  ac- 
companying documents  and  exhibits,  listed  below, 
are  the  originals  filed  in  this  Court,  or  true  and 
correct  copies  of  orders  entered  on  the  minutes  of 
this  Court,  in  the  above-entitled  cause,  and  that  they 
constitute  the  record  on  appeal  herein,  as  designated 
by  the  appellant,  to  wit: 

Complaint. 

Answer  to  Complaint. 

Demand  For  Trial  By  Jury. 

Minute  Order  of  July  18, 1949 — Order  Setting  for 
Trial. 

Minute  Order  of  December  19,  1949 — Trial,  Jury 
Impaneled. 

Minute  Order  of  December  21,  1949 — Further 
Trial. 

Minute  Order  of  December  22,  1949 — Further 
Trial,  Motion  For  Directed  Verdict  Denied. 

Minute  Order  of  December  27,  1949 — Further 
Trial,  Motion  For  Mistrial  Denied. 

Minute  Order  of  December  28,  1949 — Further 
Trial. 
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Minute  Order  of  December  29,  1949 — Further 
Trial,  Motion  For  Directed  Verdict  Denied. 

Verdict. 

Minute  Order  of  December  30,  1949 — Further 
Trial,  Verdict. 

Judgment  On  Verdict. 

Notice  Of  Judgment  On  Verdict. 

Notice  Of  Motion  For  New  Trial. 

Motion  For  New  Trial. 

Minute  Order  of  February  23,  1950 — Motion  For 
A  New  Trial  Continued. 

Minute  Order  of  March  15,  1950 — Hearing  Of 
Plaintiff 's  Motion  For  A  New  Trial,  Ordered  Briefs 
Submitted,  Motion  Continued. 

Minute  Order  of  April  21,  1950— Plaintiff's  Mo- 
tion For  A  New  Trial  Submitted. 

Minute  Order  of  April  28,  1950— Plaintiff's  Mo- 
tion For  A  New  Trial  Denied. 

Notice  Of  Denial  Of  Motion  For  New  Trial. 

Notice  Of  Appeal  To  United  States  Court  of 
Appeals. 

Cost  Bond  On  Appeal. 

Designation  Of  Record  On  Appeal. 

Plaintiff's  Exhibits  Nos.  1,  2,  3,  4,  5,  6,  7,  8,  9, 
10  and  11. 
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Defendant's  Exhibits  Nos.  A,  B,  C,  D,  E,  F,  G,  H, 
I,  J,  K,  L,  M,  N,  O  and  P. 

Reporter's  Transcript  (Partial)  for  December 
19,  1949 — Argument  on  Motion  for  Continuance. 

Reporter's  Transcripts — Vol  I  for  December  21, 
1949,  Vol.  II  for  December  22,  1949,  Vol.  Ill  for 
December  27,  1949,  Vol.  IV  for  December  28,  1949, 
Vol.  V  for  December  29,  1949. 

Reporter's  Transcript  for  December  30,  1949 — 
Instructions  To  The  Jury. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
27th  day  of  June,  A.D.  1950. 

C.  W.  CALBREATH, 

Clerk, 

[Seal]        /s/  M.  E.  VAN  BUREN, 
Deputy  Clerk. 


i 


[Endorsed]  No.  12593.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Nelda  Shanahan, 
Appellant  vs.  Southern  Pacific  Company,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Northern  District  of 
California,  Southern  Division. 

Filed  June  28,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
The  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

No.  12593 

NELDA  SHANAHAN, 

Appellant, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, et  al.. 

Respondents. 

DESIGNATION    OF    NECESSARY    RECORD 
AND  STATEMENT  OF  POINTS  RELIED  ON 

Appellant  hereby  designates  certain  portions  of 
the  record  as  being  necessary  for  the  consideration 
of  the  follomng  points  relied  on  and  concisely 
stated  pursuant  to  rule  19(6)  of  the  Court: 

I. 

In  this  wrongful  death  action  arising  out  of  a 
grade  crossing  accident,  the  trial  court  erred  in  in- 
structing the  jury  on  the  presumption  of  ordinary 
care,  clothing  the  deceased,  as  follows: 

"You  are  instructed  that  such  a  presumption  can- 
not stand  in  the  face  of  testimony  which  overcomes 
it.  If  the  presumption  has  been  overcome  by  testi- 
mony it  passes  out  of  the  case.  In  addition,  this 
presumption  exists  only  in  the  absence  of  proof  of 
the  facts.  If  in  this  case  you  determine  from  the 
evidence  what  the  facts  and  circumstances  of  this 
accident  were,  and  what  the  person  injured  actually 
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did,  then  you  must  determine  whether  or  not  he 
exercised  the  care  and  vigilance  for  his  own  safety 
w^hich  the  circumstances  required,  by  a  consideration 
of  the  facts  as  you  find  them,  and  without  regard 
for  any  presumption  that  care  was  exercised.  If  jou 
find  the  actual  fact  as  to  what  the  person  who  was 
injured  did,  there  is  no  room  for  any  presumption 
as  to  what  he  did  or  for  any  presumption  that  he 
exercised  care." 

II. 

The  trial  court  erred  in  giving  repetitious  formula 
instructions  to  the  jury  directing  the  jury  to  find 
against  plaintiff  or  for  defendant. 

III. 

The  trial  court  erred  in  giving  numerous  repe- 
titious and  conflicting  instructions  to  the  jury  re- 
garding the  rights  of  the  parties  as  to  the  grade 
crossing  in  question. 

IV. 

The  trial  court  erred  in  striking  certain  testimony 
of  plaintiff's  rebuttal  witness  Tolson  and  instructing 
the  jury  to  disregard  the  testimony  as  neither  re- 
buttal or  impeachment. 

V. 

The  trial  court  erred  in  denying  plaintiff's  motion 
for  an  order  setting  aside  the  verdict  and  judgment 
entered  thereon  and  for  a  new  trial  specifically  as 
to  the  following  grounds: 

1.  Orders  of  the  court  by  which  plaintiff  was 
prevented  from  having  a  fair  trial. 
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2.  Abuse  of  discretion  by  which  plaintiff  mas 
prevented  from  having  a  fair  trial. 

3.  Errors  in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  plaintiff. 

4.  Errors  in  the  court's  instructions. 

5.  Verdict  for  the  defendant  is  contrary  to  law 
and  against  the  evidence. 

Appellant  designates  the  following  portions  of 
the  record  as  being  necessary  for  the  consideration 
of  the  above  points : 

1.  Complaint. 

2.  Answer. 

3.  All  testimony  of  witnesses  produced  on  behalf 
of  appellant  as  contained  in  the  Reporter's  Tran- 
script. 

4.  The  testimony  of  Witness  Rowe  produced  on 
behalf  of  respondent. 

5.  All  of  the  court's  instructions  to  the  jury. 

6.  Verdict  of  the  jury  rendered  December  30, 
1949. 

7.  Entry  of  judgment  on  verdict  on  January  3, 
1950,  together  with  notice  thereof  of  even  date. 

8.  Motion  for  new  trial  filed  January  9,  1950. 

9.  Order  of  April  28,  1950,  denying  motion  for 
new  trial  together  with  notice  thereof  dated  May  1, 
1950. 
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10.  Notice  of  appeal  to  the  United  States  Court 
of  Appeals  dated  May  22,  1950. 

11.  Undertaking  for  Costs  on  Appeal. 
Dated:     July  3rd,  1950. 

/s/  DAN  HADSELL, 

/s/  SYDNEY  P.  MURMAN, 

HADSELL,  SWEET,  INGALLS 
AND  MURMAN, 

Attorneys  for  Appellant. 

Receipt  of  Copy  Acknowledged. 
[Endorsed] :     Filed  July  3,  1950. 
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No.  12,593 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Nelda  Shanahan, 

Appellant, 

vs. 

Sol  THERN  Pacific  Company 

Appellee. 


Appeal  from  the  United  States  District  Court,  Northern 
District  of  California,  Southern  Division. 

APPELLANT'S  OPENING  BRIEF. 


STATEMENT  AS  TO  JURISDICTION. 

This  is  a  civil  ease  commenced  on  April  6,  1949,  in 
the  United  States  District  Conrt,  Northern  District 
of  California,  Sonthern  Division,  upon  the  filing  by 
appellant,  a  citizen  of  California,  of  a  complaint  pray- 
ing for  damages  in  excess  of  $3,000  because  of  the 
wrongful  death  of  appellant's  husband  on  December 
27,  1948,  against  appellee,  a  Delavv^are  corporation. 
Jurisdiction  of  the  Court  below  was  invoked  under 
Section  1332(a)  of  the  United  States  Code.  Juris- 
diction of  this  Court  is  invoked  under  Section  1291 
of  the  United  States  Code. 


STATEMENT  OF  THE  CASE. 

Grenerally,  the  insufficiency  of  the  evidence  is  not 
at  issue  except  as  it  may  apply  to  certain  instruc- 
tions. Thus,  with  one  exception  to  be  considered 
later,  the  Court  need  only  review  appellant's  evi- 
dence in  chief  to  determine  the  points  relied  on  by 
appellant    (R.   573-575). 

Although  there  were  other  prejudicial  errors  com- 
mitted, appellant  contends  that  reversible  error  un- 
questionably occurred  when  the  Court,  in  the  face 
of  appellant's  exception  thereto  (R.  561-562),  er- 
roneously instructed  the  jury  as  requested  by  ap- 
pellee, that  the  statutory  presumption  that  appel- 
lant's deceased  husband  was  exercising  ordinary  care 
and  obeying  the  law  when  appellee's  train  killed  him, 
could  "not  stand  in  the  face  of  testimony  which 
overcomes  it"  and  that  "it  passes  out  of  the  case" 
since  "it  exists  only  in  the  absence  of  proof  of  the 
facts"  and  "what  the  person  injured  actualh^  did" 
which,  when  proved,  require  the  jury  to  determine 
the  question  of  negligence  "without  regard  for  any 
presumption  that  care  was  exercised"  as  "there  is 
no  room  for  any  presumption"  (R.  542-543). 

As  to  the  pertinent  facts  demonstrating  the  prej- 
udicial error  of  this  instruction,  the  record  shows 
that  appellant  is  a  widow  and  has  been  a  resident  of 
Anderson,  California,  since  1923  (R.  177-178).  On 
June  6,  1938,  she  married  Mr.  Shanahan  with  whom 
she  lived  up  until  the  time  he  was  killed  by  appel- 
lee's train  two  days  after  Christmas,  1948  (R.  178). 
At  the  time  of  his  death,  Mr.  Shanahan  was  fifty-five 


years  of  ago,  in  api)aroiit  good  health,  and  support- 
ing appellant  who  was  dependent  upon  him  (R.  178). 
As  a  foi'mei'  justice  of  the  peace  he  was  a  man  of 
so})er  hal)its  (R.  161-167).  Early  on  the  morning  of 
the  accident,  Mr.  Shanahan  bid  appellee  goodby  to 
drive  from  Anderson  to  Redding,  California,  in  the 
course  of  his  official  duties  for  the  Government  (R. 
180).  He  was  employed  as  a  Zone  Deputy  Collectoi*, 
Internal  Revenue  Service,  United  States  Treasury 
Department,  and  had  been  for  many  years  (R.  184). 
His  gross  earnings  were  in  excess  of  $4,000  per  year 
(R.  176,  179). 

The  morning  of  the  fatal  accident  was  a  cold,  dark, 
misty  morning  described  as  "kind  of  stormy"  (R. 
31,  36,  57,  72,  98,  112,  148,  172).  Windshield  wipers 
and  headlights  were  being  used  (R.  31,  57,  67,  113, 
147).  In  the  little  town  of  xlnderson,  the  main  rail- 
road crossing  north  towards  Redding,  with  an  unob- 
structed view  of  appellee's  southbound  trains,  was 
blocked  by  appellee's  freight  train  stopped  on  a  sid- 
ing there  (R.  31,  53,  57,  114,  129).  The  next  available 
crossing  to  the  south  was  also  blocked  by  the  same 
freight  train  (R.  33,  58,  115,  130).  The  third,  or 
Howard  Street  crossing,  was  clear  (R.  34,  58-62,  116- 
121).  However,  there  the  wigwag  crossing  signal  was 
not  working  (R.  34,  64,  81-83,  87-88,  92,  123,  158-159). 
There  was  no  flagman  at  the  crossing  (R.  36,  71,  128, 
173).  In  addition,  visibility  of  appellee's  south  bound 
trains  was  obstructed  by  appellee's  station  and  depot 
which  had  stood  there  for  many  years  (Plaintiff's 
Exhibits  3-6;  R.  70-71,  101,  158). 


The  record  shows  that  Mr.  Shanahan  had  stopped, 
looked  and  listened  ])efore  attempting  to  cross  ap- 
jjellee's  tracks  at  the  blind  Howard  Street  crossing 
in  his  coupe  (R.  60-62,  78-79,  103,  116-119,  131-137). 
He  was  killed  instantly  when  appellee's  train  hit  the 
coupe  (R.  185).  The  train  was  a  fifteen  car  pas- 
senger train  running  late,  in  excess  of  60  miles  per 
hour  (R.  66,  101,  123,  190-191).  After  the  impact  the 
train  finally  stopped  more  than  a  quarter  of  a  mile 
beyond  the  crossing  (R.  66,  101,  124,  170-171).  Be- 
sides killing  Ml'.  Shanahan,  the  coupe  was  reduced 
to   junk    (R.   516). 

There  were  two  eyewitnesses  to  the  accident.  One, 
a  Mr.  Hewes  who,  as  a  farmer  in  the  vicinity  had 
not  known  either  Mr.  or  Mrs.  Shanahan  l)efore  the 
accident,  testified  that  he  and  his  brother-in-law,  Mr. 
DeRosa,  drove  into  Anderson  that  dark,  misty  morn- 
ing intending  to  use  the  North  Street  crossing  which 
was  l)locked  hy  appellee's  freight  train  stopped  on 
the  siding  (R.  55-57).  Finding  the  next  crossing  to 
the  south  was  also  blocked  by  the  freight  train,  Mr. 
Hewes  approached  the  Howard  Street  crossing  (R. 
58).  He  observed  Mr.  Shanahan 's  coupe  directly  in 
front  of  him,  also  approaching  the  same  crossing  and 
he  followed  it,  pulling  up  to  within  five  feet  behind 
it  at  the  crossing  where  the  coupe  had  already 
stopped  (R.  60,  77-78).  While  stopped  there  for  a 
minute  or  more,  he  could  see  Mr.  Shanahan  wiping 
the  windshield  on  the  inside  with  his  hand  (R.  61, 
78-79,  103).  The  coupe's  tail  lights  were  burning  (R. 
67).  As  Mr.  Shanahan  started  across  appellee's  tracks 
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slowly,  Mr.  Hewes  followed  (R.  ()2,  80,  100).  No 
whistles,  bells  or  noises  of  any  kind  were  heard  (R. 
62,  80-81).  Mr.  Hewes  testified,  "1  didn't  hear  a 
thing"   (R.  H3). 

The  red  light  of  the  wigwag  crossing  signal  which 
Mr.  Hewes  had  seen  operating  on  other  occasions, 
with  its  bell  ringing  and  the  red  light  shining,  was 
not  heard  nor  seen  in  the  dark  mist,  although  the 
lights  behind  it  on  the  far  side  of  the  crossing  were 
visible  and  tended  to  silhouette  the  crossing  signal. 
In  this  connection,  Mr.  Hewes  testified,  in  part,  on 
direct  examination   (R.  64) : 

''Q.  (by  Mr.  Murman).  As  you  stopped  here 
at  R.H.-3,  what,  if  anything,  did  you  see  in  the 
general  direction  of  R.H.-6  where  you  placed 
that? 

A.  Never  seen  anything  except  the  lights 
across  the  street. 

Q.  Never  saw  anything  except  the  lights 
across  the  street? 

A.     No,  sir. 

Q.     But  you  were  looking  in  that  direction? 

A.     Yes,  had  to  to  cross." 

On  cross-examination,  Mr.  Hewes  testified  in  part 
(R.  81-83)  : 

''Q.  Once  again,  whereas  you  say  you  didn't 
see  a  wig-wag  signal  working,  you  don't  mean  to 
testify  that  it  wasn't  working,  but  again  you 
only  did  not  see  it? 

A.     It  wasn't  working,  so  far  as  I  know,  be- 
cause if  it  was  working  I   would  have  seen   it. 
Q.     Will  you  answer  my  question? 


Mr.  Miirman.     That  is  an  answer. 

Mr.  Phelps.  May  I  go  on,  if  your  Honor 
please?  I  am  not  making  any  motion  to  strike. 

The  Court.     Proceed. 

Q.  (by  Mr.  Phelps).  Mr.  Hewes,  you  have 
testified  so  far  you  didn't  see  it  working,  isn't 
that  true?     A.     That  is  right. 

Q.     That  is  all  you  know  about  it? 

A.     That  is  right.  It  wasn't,  so  far  as  I  know, 

it   wasn't   working.    If   it   had   been   working   I 

could  have  seen  it  from  the  position  I  was. 
******* 

Q.  (By  Mr.  Phelps).  Is  that  the  best  answer 
you  can  give  to  my  question,  that  you  don't  know 
whether  it  was  working  or  not? 

A.  As  far  as  I  am  concerned,  it  was  not 
working.  If  it  was,  I  would  have  seen  it  going 
back  and  forth. 

Q.     All  right.  Now  then,  as  a  matter  of  fact 
— withdraw  that  a  moment.  Let's  go  to  another 
subject  here.  So  far  as  the  light  or  any  wig-wag  ^ 
signal,    covering   that   specifically,   you   say   you 
didn't  see  a  light  or  wig-wag  signal,  is  that  right? 

A.     That  is   right. 

Q.  I  will  ask  you  the  same  question  so  that 
it  will  be  perfectly  clear.  As  a  matter  of  fact, 
that  is  all  you  know,  you  didn't  see  it,  you  don't 
know  whether  it  was  working  or  not,  isn't  that 
right? 

A.  If  it  was  working,  it  should  have  had  the 
red  light  on  it,  shouldn't  it? 

Q.  Answer  the  question.  So  far  as  you  know, 
you  don't  know  whether  the  light  was  on  or 
whether  it  was  working. 

A.     It  was  not  working." 


A])out  midway  on  the  main  track  the  oovipe  was 
hit  by  appellee's  passenger  train.  Momentarily,  be- 
fore the  collision,  Mr.  Hewes  saw  th(^  headliglit  as 
it  emerged  from  l)ehind  the  station  (R.  65,  101).  No 
whistle  was  heard  (R.  65).  The  train  was  going  in 
excess  of  sixty  miles  per  hour  and  cleared  the  crossing 
before  it  could  stop  (R.  66,  101).  Mr.  Shanahan's  dead 
body  was  thrown  clear  of  the  coupe  and  fell  on  the 
ground  about  120  feet  south  of  the  crossing  (R.  67). 
The  coupe  was  20-30  feet  from  the  body,  a  complete 
wreck   (Plaintilf's  Exhibit  No.  7,  R.  68). 

The  second  eyewitness,  Mr.  DeRosa,  testified  that 
'he  accompanied  Mr.  Hewes  that  dark,  misty  morning 
and  saw  both  crossings  blocked  by  appellee's  freight 
train  (R.  112-115,  129-130).  As  they  proceeded  to 
the  next  available  crossiiig  to  the  south,  they  pulled 
lip  close  behind  Mr.  Shanahan's  coupe,  following  it 
to  where  it  had  stopped  at  the  crossing  (R.  116-117, 
131-134).  Both  cars  remained  stopped  at  the  crossing 
about  a  minute  while  the  mist  inside  was  wiped  from 
the  windshields  (R.  118,  137).  Mr.  Shanahan  was  de- 
scribed by  Mr.  DeRosa  as  not  seeming  to  be  in  any 
particular  hurry  in  that  ''he  took  quite  a  bit  of  care" 
in  wiping  oft*  the  mist  (R.  119).  Mr.  DeRosa  noted 
that  the  coupe's  tail  lights  were  burning  (R.  124). 
As  the  coui^e  moved  forward  onto  the  crossing,  it 
went  gradually  at  not  over  five  miles  per  hour,  being 
followed  by  the  car  in  which  Mr.  DeRosa  was  riding 
(R.  120-121,  136-138). 

Just  as  Mr.  Shanahan's  coupe  got  right  across  the 
main  line,  and  while  the  car  Mr.  DeRosa  was  in  was 
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moving  along  behind  it,  Mr.  DeRosa  for  the  first  time 
saw  the  headlight  of  the  oncoming  train  out  of  his 
side  widow  and  then  heard  a  whistle  just  "an  in- 
stant" before  the  collision  (R.  121-123,  138-142).  No 
headlight  beam  had  been  seen  l^efore  that  (R.  154- 
157).  No  whistles  had  been  heard  before  that  (R. 
144-145).  The  train  was  exceeding  sixty  miles  per 
hour  (R.  123).  The  wigwag  crossing  signal  could  not 
be  seen  in  operation  even  though  the  mist  didn't 
black  out  the  lights  on  the  far  side  of  the  crossing 
(R.  123,  151,  158-159).  There  was  no  flagman  at  the 
crossing  (R.  128).  After  the  impact,  the  train  cleared 
the  crossing  before  it  could  stop  down  the  track  from 
the  crossing  (R.  124).  Mr.  DeRosa  noted  that  Mr. 
Shanahan's  dead  body  was  throwai  about  120  feet, 
while  his  wrecked  coupe,  with  its  tail  lights  still  burn- 
ing, was  20-30  feet  beyond  the  body  (R.  125-126).  He, 
like  Mr.  Hewes,  had  not  kno\\^i  either  Mr.  or  Mrs. 
Shanahan  before  the   fatal  accident    (R.   125). 

Upon  i^roof  of  the  foregoing,  appellant  rested  and 
appellee's  motion  to  dismiss  was  denied  (R.  193,  198). 
After  conflicting  defense  testimony  and  some  i*el)ut- 
tal,  the  case  was  submitted  to  the  jury  following 
the  court's  instructions  and  certain  exceptions  thereto 
which  were  overruled.  The  verdict  was  for  appellee 
(R.  8).  .Judgment  was  entered  accordingly  (R.  9). 
Appellant's  motion  to  set  aside  the  verdict  and  judg- 
ment and  for  new  trial  was  denied  (R.  11-13).  This 
appeal  followed  (R.  14). 
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SPECIFICATION  OF  ERRORS. 

The  following  s])ecified  evrors  are  reliod  upon  by 
appellants  for  a  reversal: 

1.  In  this  wrono-ful  death  action  arisins:  out  of  a 
,a:rade  crossing-  accident,  the  Court  erred  to  the  preju- 
dice of  appellant  in  giving  appellee's  instruction  to 
the  jury  on  presumption  of  ordinary  care  as  it  ap- 
plies to  conflicting  testimony  where  an  injured  per- 
son has  testified  in  his  own  behalf,  as  follows  (R. 
542-543)  : 

"You  are  instructed  that  such  a  presumj)tion 
cannot  stand  in  the  face  of  testimony  which  over- 
comes it.  If  the  presumption  has  l)een  overcome 
by  testimony  it  passes  out  of  the  case.  In  addi- 
tion, this  presumption  exists  only  in  the  absence 
of  proof  of  the  facts.  If  in  this  case  you  deter- 
mine from  the  evidence  what  the  facts  and  cir- 
cumstances of  this  accident  were,  and  w^hat  the 
person  injured  actually  did,  then  you  must  deter- 
mine whether  or  not  he  exercised  the  care  and 
vigilance  for  his  own  safety  which  the  circmii- 
stances  required,  by  a  consideration  of  the  facts 
as  you  find  them,  and  without  regard  for  any 
presmnption  that  care  was  exercised.  If  you  find 
the  actual  fact  as  to  what  the  person  who  was 
injured  did,  there  is  no  room  for  any  presump- 
tion as  to  what  he  did  or  for  any  presumption 
that  he  exercised  care."  (Emphasis  ours.) 

Appellant  excepted  thereto  as  follows  (R.  561-562) : 
"The  second  exception  is  to  the  giving  of  de- 
fendant's instruction  number  43.  That  instruction 
I  think  would  be  proper  if  we  were  considering 
the  case  of  a  living  plaintiff  who  had  suffered 
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personal  injuries.  However,  as  I  understand  the 
California  law,  and  as  the  Court,  in  my  oj^inion, 
properly,  instructed  the  Jur}^  when  the  Court 
gave  plaintiff's  proposed  instruction  num1:)er  8, 
that  Mr.  Shanahan  in  his  conduct  at  the  time 
and  immediately  preceding  the  accident  in  ques- 
tion was  exercising  ordinary  care  and  was  obeying 
the  law  is  a  presumption  that  does  stand  in  the 
face  of  testimony  which  overcomes  it.  Your  Hon- 
or has  instructed  to  the  contrary,  that  such  pre- 
smnption  can  not  stand.  There  are  cases  from 
the  Smellie  case  on  dow^n  which  hold  such  pre- 
smnption  is  evidence  and  does  stand,  and  hence 
that  the  Jury  must  consider  it  together  with 
all  other  evidence  in  the  case.  If  it  is  their  opin- 
ion that  the  other  evidence  overcomes  it,  that 
is  one  thing,  but  to  instruct  that  the  presumption 
can  not  stand  in  face  of  testimony  which  over- 
comes it  I  submit  is  erroneous.  The  remaining 
passage  in  that  if  it  has  been  overcome  by  testi- 
mony it  passes  out  of  the  case,  that  is  not  the 
holding  of  the  Smellie  case  or  subsequent  cases. 

This,  also:  'Presumption  exists  only  in  the  ab- 
sence of  proof  of  the  facts.'  That  is  not  a  proper 
statement  of  the  law,  in  my  opinion.  jj 

In  regard  to  the  latter  part  of  instruction  num- 
ber 43,  where  it  is  set  forth  that,  'If  in  this  case 
you  determine  from  the  evidence  what  the  facts 
and  circumstances  of  this  accident  were,  and 
what  the  person  injured  actually  did  .  .  .'  There 
is  the  crux  of  the  cause.  It  isn't  a  question  of  a 
person  being  injured,  it  is  the  question  of  a 
person  being  killed.  .  .  .  'Then  you  must  deter- 
mine whether  or  not  he  exercised  the  care  and 
vigilance  for  his  own  safety  which  the  circmn- 
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stances  required,  b)^  a  considei'ati(iii  of  the  facts 
as  you  find  tliem,  and  without  regard  for  any 
presunii)tion  tliat  care  Avas  exercised.'  That  is 
not  correct.  'If  you  find  the  actual  fact  as  to 
what  the  person  who  was  injured  .  .  .'  again  we 
have  the  'injured'  and  not  'killed'  problem  .  .  . 
'There  is  no  room  for  any  presumption  as  to 
what  he  did  or  for  any  presumption  that  he 
exercised  care.' 

In  my  judgment  that  instruction  is  clearly  er- 
roneous and  contrary  to  law." 

2.  The  court  erred  to  the  prejudice  of  appellant 
in  rejecting  certain  rebuttal  testimony  to  which  ap- 
pellee's (>]DJections  were  sustained  and  which  was 
ordered  stricken  at  appellee's  request  as  follows  (R. 
508-513)  : 

"Q.  Do  you  recall  any  occasion  prior  to  the 
collision  when  the  wig-wag  signal  did  not  op- 
erate ? 

Mr.  Phelps.  Objected  to  an  incompetent, 
irrelevant  and  immaterial,  and  not  proper  re- 
buttal. It  is  part  of  your  case  in  chief,  and  it  has 
no  bearing  on  the  issues  in  this  case.  The  evi- 
dence now  is  that  the  wig-wag  had  worked.  There 
is  no  evidence  at  all — it  was  working  on  two 
occasions  v^dthiii  an  hour  of  the  accident,  and 
anything  prior  to  that  would  be  remote  and  has 
has  no  bearing  on  the  case.  It  is  too  late  at  this 
time. 

Mr.  Murman.  Your  Honor  will  recall  Mr. 
Rowe,  the  signal  man,  testified  he  had  been  main- 
taining that  signal  for  four  years,  and  upon  my 
cross-examination  he  very  definitely  said  at  no 
time  during  that  four-year  period,  particularly 
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during  the  month  preceding  this  accident,  had 
that  signal  ever  l^een  out  of  order;  that  he  had 
serviced  it  every  da.y.  I  want  to  show  by  this 
witness  that  is  not  a  fact. 

Mr.  Phelps.  That  would  not  establish  any 
negligence.  There  was  an  objection  to  that  ques- 
tion. I  think  it  was  overruled,  but  I  don't  think  it 
is  proper  rebuttal  and  certainly  is  not  admissible 
on  the  issue  of  negligence. 

The  Court.  I  think  it  is  an  attempt  to  im- 
peach a  mtness  on  a  collateral  matter.  Sustain 
the  objection. 

Mr.  Murman.  Does  your  Honor  mean  by 
that  ruling  that  I  can  not  ask  this  witness  con- 
cerning the  operation  of  that  signal  prior  to 
the  accident,  as  to  the  trapper  operation,  when 
the  witness  for  the  defense  testified  as  he  did? 
I  am  foreclosed  from  asking  him  on  that  subject? 

The  Court.  What  is  the  time?  How  remote 
it  this? 

Mr.  Murman.  Your  Honor  will  recall,  I 
believe,  I  asked  Mr.  Rowe  whether  or  not  it 
wasn't  true  that  three  or  four  months  prior  to 
the  accident  that  signal  had  been  out  of  opera- 
tion for  a  whole  working  day,  and  he  said  it 
had  never  been  out  of  operation  at  any  time. 

The  Court.     That  is  a  collateral  matter. 

Mr.    Phelps.     It   is   a   collateral   matter. 

Mr.  Murman.  No,  it  goes  to  knowledge  on 
the  part  of  the  defendant  that  the  signal  was  a 
signal  that  could  not  be  relied  on.  Mr.  Phelps 
made  the  point  on  his  objections  that  momentary 
failure  of  a  signal  is  not  to  bind  the  defendant, 
and  he  produced  Mr.  Rowe  to  jjrove  the  signal 
had  never  been  out  of  operation  before. 
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Mr.  Murman.  Wo  liad  ostablislied  our  part 
of  the  case  prior  to  that.  This  is  I'obuttal  of  Mr. 
Rovve's  testimony.  It  is  ])articukirly  as  to  that 
one  witness  who  is  tlie  only  one  who  testified  on 
that  subject. 

Mr.  Phel])s.  May  it  please  the  Court,  J  did 
not  produce  that.  As  I  recall,  it  came  out  on 
cross-examination  over  my  objection  that  it  is 
a  collateral  matter  and  too  remote  and  did  not 
bear  on  the  issues.  I  think  your  Honor  is  per- 
fectly right,  it  would  be  collateral  and  couldn't 
have  any  purpose,  couldn't  serve  any  purpose 
at  this  time. 

The  Court,  it  deals  with  something  four 
months  before. 

Mr.  Murman.  I  am  asking  if  1  am  pre- 
cluded from  any  time  prior  to  the  accident,  to 
bring  that  up. 

The  Court.  The  question  addressed  to  Mr. 
Rowe,  as  I  recall,  was  four  months  before. 

Mr.  Murman.  Three  or  four,  as  he  de- 
finitely said  no,  not  at  any  time.  I  want  to  show 
by  this  witness  that  that  is  not  the  fact,  and 
that  is  the  purpose  of  it. 

Mr.  Phelps.  Then  I  enlarge  on  the  objec- 
tion, if  your  Honor  please,  that  as  far  as  Rowe 
is  concerned,  it  couldn't  l^e  impeachment  of  the 
witness  Rowe  at  this  time.  There  would  be  no 
foundation  to  show  the  witness  Rowe  knew  about 
this  incident  which  is  alleged. 

Mr.  Murman.     Yes,  it  would  impeach  him. 

Mr.  Phelps.     It  is  still  a  collateral  matter. 

Mr.  Murman.  He  said  on  every  occasion  he 
tested  that,  on  every  working  day,  and  every 
occasion  it  was  working  properly,   and  counsel 
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made  the  point  in  his  argument  on  the  motion 
that  if  the  Southern  Pacific  didn't  have  knowl 
edge  of  the  signal  not  ])eing  one  that  could  be 
relied  on,  we  haven't  established  negligence.  He 
produced  a  mtness  that  tends  to  indicate  that 
is  the  fact.  He  did  that  on  his  case.  This  is  rebut- 
tal of  that  witness,  and  I  submit  it  is  proper.  It 
is  proper  for  the  plaintilf  to  show  that. 

Mr.  Phelps.     Purely  collateral  issue. 

Mr.  Murman.  It  would  be  a  purely  col- 
lateral issue  had  counsel  not  established  that 
point  in  his  own  testimony  and  absolutely  stated 
the  signal  had  never  been  out  of  order  during 
the  four  years.  I  am  not  going  back  four  years' 
time,  but  I  would  ask  him  specifically  on  the 
three  or  four  months  before  that. 

Mr.  Phelps.  If  the  Court  please,  he  asked 
the  question  over  my  objection  and  he  got  an 
answer  and  now  he  wants  to  do  this.  It  is  too 
late. 

The  Court.  I  think  I  will  sustain  the  0I3- 
jection. 

Mr.  Murman.  Then  I  want  to  protect  the 
record,  and  I  will  ask  the  other  questions,  and 
if  counsel  objects  we  will  have  to  take  the  ruling. 

Mr.  Murman.  Mr.  Tolson,  prior  to  the  ac- 
cident did  you  on  any  occasion  notice  that  the 
signal  stuck  and  remained  in  a  position  other 
than  a  vertical  position  after  a  train  went  by? 

Mr.  Phelps.  Same  objection,  if  your  Honor 
please;  it  isn't  proper  rebuttal,  wouldn't  tend  to 
impeach 

The     Court.     It     isn't     i^roper     rebuttal.     It 
really   isn't   proper    rebuttal.    You   should   have  ' 
put  it  in  at  the  beginning  of  your  case,   but  I 
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will  allow  the  question  if  it  is  directed  to  a  point 
that  is  within  a  reasonable  time. 

Mr.  Murman.     All  right. 

The  Court.  A  day  or  so  before,  or  after- 
wards, maybe  even  a  week. 

Mr.  Murman.  All  right,  I  will  ask  that 
question. 

Q.  Mr.  Tolson,  how  long  prior  to  the  date 
of  the  accident  do  you  last  remember  seeing 
the  signal  in  a  position  other  than  a  vertical  posi- 
tion? 

Mr.  Phelps.  Same  objection,  your  Honor 
understands,   runs   to   this   line   of   questioning? 

The  Court.     Yes. 

Mr.  Phelps.  It  wouldn't  tend  to  impeach 
this  witness,  even  remotely  tend  to  impeach  the 
witness.  He  was  never  asked  about  it.  No  notice 
on  the  part  of  the  Southern  Pacific  Company. 

A.  Other  than  through  his  testing,  that  1 
would  say,  it  was  within,  oh,  30  days,  anyway. 
I  have  seen  him  when  he  was  testing,  it  would 
hold  in  that  position  where  it  wasn't  centered. 

Mr.  Phelps.  I  will  ask  that  go  out  as  too 
remote. 

Q.  (by  Mr.  Murman).  When  did  the  signal 
get  that  way? 

A.     When  he  was  testing  it. 

Q.     You  said  within  30  days  of  the  accident  f 

A.  /  would  say  something  like  tJiat.  I  don't 
remember  the  exact  time  or  date,  never  paid  par- 
ticular attention  to  its  position,  but  I  have  seen 
him  take  the  signal  and  test  it  where  it  wouldn't 
be  centered,  and  would  stick  to  one  side  or  the 
other  and  wouldn't  come  back. 

Q.     That  was  when  he  was  testing  it? 
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A.     That  was  when  he  was  testing  it. 

Mr.  Phelps.     May  I  please 

The  Court.  How  long  before  the  27th  day 
of  December  was  this? 

A.  Well,  directly,  a  direct  day  I  couldn't  an- 
swer that  only  just  by  saying  if  was  within  30 
days,  sir,  or  something  like  that.  It  wasn't — it 
didn't  come  into  my  mind  exclusively  just  what 
time  that  would  be. 

Mr.  Phelps.  Then,  if  your  Honor  please, 
I  ask  that  the  answer  go  out  as  too  remote  even 
under  your  Honor's  ruling,  confuied  within  a 
day  or  two. 

Mr.  Murman.     I  submit  it  is  rebuttal. 

Mr.  Phelps.     It  is  not  rebuttal. 

The  Court.  I  am  going  to  strike  the  an- 
swer and  instruct  the  jury  to  disregard  the  testi- 
mony.  It  isn't  rebuttal  and  not  impeachment. 

Mr.  Murman.  Well,  I  beg  to  differ  with 
your  Honor,  and  under  the  circumstances  I  have 
no  further  questions.''  (Emphasis  ours.) 

3.  The  Court  erred  to  the  prejudice  of  appellant 
in  repeatedly  directing  the  jury  in  the  course  of  cer- 
tain formula  instructions  to  find  against  appellant 
(plaintiff)    or  for  appellee   (defendant),  as  follows: 

(a)  ".  .  .  it  mil  be  your  duty  to  return  your  ver- 
dict in  favor  of  defendants"  (R.  523). 

(b)  ".  .  .  your  verdict  must  ])e  in  favor  of  de-  ° 
fendant"   (R.  526). 

(c)  "...  then  plaintiff  is  not  entitled  to  recover 
anything  and  your  verdict  must  be  against  the 
plaintiff  and  in  favor  of  defendant"   (R.  527). 
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(d)  ^'.  .  .  your  verdict  must  be  iu  favor  of  de- 
fendant"  (R.  528). 

(e)  *'.  .  .  defendant  is  entitled  to  your  verdict" 
(R.  536). 

(f)  "...  your  verdict  must  be  in  favor  of  the  de- 
fendant" (R.  538). 

(g)  "...  you  will  return  your  verdict  in  favor 
of  defendant"   (R.  539). 

(h)  ".  .  .  your  verdict  must  be  in  favor  of  de- 
fendant Southern  Pacific  Company"  (R.  541). 

(i)  "...  it  will  be  your  duty  to  return  a  verdict 
in  favor  of  defendant"  (R.  541). 

(J)  ''.  •  •  your  verdict  must  be  in  favor  of  de- 
fendant  Southern  Pacific  Company"    (R.  544). 

(k)  "...  your  verdict  must  be  in  favor  of  de- 
fendant Southern  Pacific  Company"   (R.  545). 

(1)  "...  it  will  be  your  duty  to  return  a  verdict 
against  the  plaintiif  and  in  favor  of  defendant"  (R. 
550). 

(m)  "...  you  must  return  a  verdict  for  the  de- 
fendant"   (R.  550). 

(n)  "...  you  must  return  your  verdict  in  favor 
of  defendant  Southern  Pacific  Company"  (R.  551). 

(o)  "You  must,  if  you  so  find,  return  a  verdict 
against  the  j)laintift'  and  in  favor  of  the  defendant" 
(R.  551). 

(p)  "...  your  verdict  must  be  for  the  defendant" 
(R.  558). 
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4.  The  court  erred  to  the  prejudice  of  appellant 
in  denying  appellant's  motion  for  an  order  setting- 
aside  the  verdict  and  judgment  entered  thereon  spe- 
cifically as  to  the  following  grounds  (R.  11-12,  574- 
575): 

(a)  Orders  of  the  Court  by  which  appellant  was 
prevented  from  having  a  fair  trial. 

(b)  Abuse  of  discretion  by  which  appellant  was 
prevented  from  having  a  fair  trial. 

(c)  Errors  in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  appellant. 

(d)  Errors  in  the  Court's  instructions. 

(e)  Verdict  for  appellee  is  contrary  to  law^  and 
against  the  evidence. 


SUMMARY  OF  ARGUMENT. 

The  above  statement  of  the  facts  shows  that  had 
the  Court  permitted  appellant  to  have  been  aided  by 
the  statutory  presumption  of  ordinary  care  when  the 
jury  deliberated  upon  appellant's  case,  the  jury  un- 
questionably would  have  found  that  appellant  had 
proved  conclusively  that  her  deceased  husband,  while 
in  the  course  of  his  employment  by  the  United  States 
Treasury  Department,  carefully  started  in  a  law^ful 
manner  to  cross  appellee's  tracks  at  Anderson,  Cali- 
fornia, in  the  cold,  misty  darkness  of  the  early  morn- 
ing two  days  after  Christmas  in  1948  and  was  killed 
by  appellee's  negligence  while  so  doing.  Appellee's 
passenger  train  was  going  through  Anderson  at  the 
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time  in  excess  of  sixty  miles  per  hour,  making  up 
lost  time.  No  warnings  were  seen  or  heard  until  an 
instant  before  the  fatal  crash  occurred.  The  main 
crossings  in  Anderson  were  blocked  by  appellee's 
freight  train.  The  deceased's  view  of  the  speeding 
train,  when  he  stopped  to  look  and  listen  before 
proceeding  over  the  tracks  at  the  first  available 
crossing  was  obstructed  by  appellee's  station  and 
depot.  There  was  some  conflict  on  whether  the  wig- 
wag crossing  signal  there  was  working.  There  was  no 
flagman.  In  plain  words,  appellant's  proof  coupled 
with  the  presumption  showed  that  appellee's  negli- 
gence was  obviously  the  proximate  cause  of  deceased's 
death. 

In  view  of  the  facts,  prejudicial  error  was  clearly 
committed  when  the  Court  instructed  the  jury  in  sub- 
stance that  the  statutory  presumption  of  ordinary 
care,  clothing  the  deceased  and  corroborated  by  ap- 
pellant's eyewitnesses,  was  out  in  the  case  of  a  ''per- 
son injured"  when  ''overcome  by  testimony"  of 
"what  the  person  injured  did",  and  thus  the  jury 
was  directed  to  reach  their  verdict  without  consid- 
ering the  presumption  {United  States  v.  Fotopulos, 
CCA.  9,  decided  March  6,  1950,  180  Fed.  (2d)  630, 
637,  et  seq.). 

Additional  prejudicial  error  was  committed  when 
the  Court  struck  out  appellant's  contradictory  evi- 
dence offered  in  rebuttal  to  establish  the  falsity  of 
appellee's  defense  testimony  that  prior  to  the  acci- 
dent appellee  lacked  knowledge  that  the  operation  of 
the  wigwag  crossing  signal  was  so  faulty  that  it  could 
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not  be  relied  on  by  motorists  forced  by  appellee's 
stalled  freight  train  to  proceed  over  the  blind  crossing 
which  the  deceased  was  forced  to  use  at  the  time  he 
was  killed  (Greenleaf  v.  Pacific  Tel.  dc  Tel.  Co. 
(1919),  43  Cal.  App.  691,  694). 

Further  prejudicial  error  was  committed  when  the 
Court  repeatedly  directed  the  jury  in  its  formula  in- 
structions to  return  a  verdict  for  appellee  (TaJia  v. 
Finegold  (1947),  81  Cal.  App.  (2d)  536,  542;  Su- 
preme Court  hearing  denied,  547). 

Lastly,  the  Court  erred  in  refusing  to  set  aside  the 
verdict  and  judgment  for  appellee  and  in  denying  ap- 
pellant's motion  for  new  trial  {Southern  Pacific  Com- 
pany V.  Guthrie,  CCA.  9,  decided  December  30,  1949, 
180  Fed.  (2d)  295,  301). 


I. 

PREJUDICIAL  ERROR  WAS  COMMITTED  WHEN  THE  COURT 
INSTRUCTED  THE  JURY  THAT  THE  PRESUMPTION  OF 
ORDINARY  CARE  COULD  NOT  BE  CONSIDERED  IN  THE 
FACE  OF  CONFLICTING  TESTIMONY  WHICH  OVERCAME  IT. 

Obviously,  the  Court  gave  the  jury  conflicting  in- 
structions which  were  erroneous  on  the  facts.  One 
such  erroneous  instruction,  requested  by  appellee  and 
clearly  prejudicial  as  to  the  presumption  of  ordinary 
care,  stated  the  law  applicable  only  to  a  living  in- 
jured driver  who  has  testified  as  to  the  facts  of  an 
accident  after  suing  for  damages  for  his  injuries  (R. 
542-543).  The  text  of  the  instruction  in  twice  using 
the  word  "injured"  clearly  shows  that  {McNuJty  v. 
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Southern  Pacific  Co.,  96  A.C.A.  956,  970— where  the 
same  language  was  used).  However,  the  case  at  bar 
was  not  concerned  with  a  living  injured  driver.  It 
was  brought  hy  appellant,  a  widow,  suing  for  dam- 
ages because  of  the  wrongful  death  of  her  husband 
Xvhose  lips  as  a  witness  in  his  own  behalf  were  sealed 
for  all  time  when  appellee's  speeding  passenger  train 
killed  him  outright.  Since  eyewitnesses  produced  by 
appellant  corroborated  the  presumption  that  the  de- 
ceased was  proceeding  across  appellee's  tracks  care- 
fully in  a  lawful  manner,  api)cliant  was  prejudiced 
and  reversil^le  error  was  committed  when  the  jury 
was  instructed  at  appellant's  request  that  the  pre- 
sumption went  out  of  the  case  when  overcome  by 
testimony  conflicting  with  it  (United  States  v.  Fotop- 
ulos,  CCA.  9,  decided  March  7,  1950,  180  Fed.  (2d) 
631,  637,  et  seq.).  The  conflicting  instructions  on  the 
subject  of  the  presumption  are  as  follows  (R.  542- 
543): 

''The  law  presumes  that  Ellis  E.  Shanahan, 
now  deceased,  in  his  conduct  at  the  time  of  and 
immediately  preceding  the  accident  in  question, 
was  exercising  ordinary  care  and  was  obeying  the 
law.  This  presumption  is  a  form  of  prima  facie 
evidence  and  will  support  findings  in  accordance 
therewith  in  the  absence  of  evidence  to  the  con- 
trary. Other  evidence,  if  any,  which  the  jury  finds 
conflicts  with  such  presumption  must  be  weighed 
by  the  jury  against  the  presumption,  and  any 
evidence  which  may  support  the  presumption, 
to  determine  which,  if  either,  preponderates.  Such 
deliberations,  of  course,  shall  be  related  to  and 
in  accordance  with  the  Court's  instructions  as  to 
the  burden  of  proof. 
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You  are  instructed  that  such  a  presumption 
cannot  stand  in  the  face  of  testimony  which 
overcomes  it.  If  the  presumption  has  been  over- 
come by  testimony  it  parses  out  of  the  case.  In 
addition,  this  presumption  exists  only  in  the  ab- 
sence of  proof  of  the  facts.  If  in  this  case  you 
determine  from  the  evidence  what  the  facts  and 
circumstances  of  this  accident  were,  and  what 
the  person  injured  actually  did,  then  you  must 
determine  whether  or  not  he  exercised  the  care 
and  vigilance  for  his  own  safety  which  the  cir- 
cumstances required,  by  a  consideration  of  the 
facts  as  you  find  them,  and  ivithout  regard,  for 
any  presumption  that  care  was  exercised.  If  you 
find  the  actual  fact  as  to  what  the  person  who  was 
injured  did,  there  is  no  room  for  any  presump- 
tion as  to  what  he  did  or  for  any  presumption 
that  he  exercised  care."  (Emphasis  ours.) 

The  last  paragraph  of  the  above  quoted  instructions 
was  requested  by  appellee  and  it  was  as  to  that  in- 
struction that  appellant  took  exception  as  a  conflict- 
ing and  erroneous  statement  of  the  law  which  is  in- 
applicable on  the  facts  of  this  case  (R.  561-562).  The 
Court  overruled  the  exception   (R.  563).  •  ■ 

Preliminarily,  it  should  be  noted  that  any  conflict 
between  the  paragraphs  above  quoted  does  not  miti- 
gate the  reversible  error  committed  in  the  gi^dng  of 
the  last  paragraph  quoted.  {Wright  v.  Sniffin  (1947), 
80  Cal.  App.  (2d)  358,  363;  Supreme  Court  hearing 
denied,  366.)  In  Lowe  v.  Lee  (1950),  95  Cal.  App. 
(2d)  685,  the  District  Coui-t  of  Appeal  of  California 
held  that  the  giving  of  an  erroneous  instruction  is  not 
cured  because  a  correct  instruction  on  the  same  sub- 
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ject  is  given  where  the  effect  is  simply  to  produce 
a  clear  conflict  in  the  instructions  so  that  it  is  not 
possible  to  know  which  instruction  was  followed  by 
the  jury  in  reaching  a  verdict.  In  that  case  the  Court 
quoted  from  a  previous  decision  on  the  same  subject, 
and  stated  at  page  690 : 

"In  Akers  v.  Cotvan,  26  Cal.  App.  (2d)  694, 
699  (80  P.  (2d)  143),  the  Court  said:  'It  has 
been  frequently  held  that  the  giving  of  an  er- 
roneous instruction  is  not  cured  by  the  giving  of 
other  correct  instructions,  where  the  effect  is 
simply  to  produce  a  clear  conflict  in  the  instruc- 
tions and  it  is  not  possi])le  to  know  which  in- 
struction was  followed  by  the  jury  in  arriving 
at  a  verdict'." 

That  being  the  law,  it  is  appellant's  contention  that 
the  prejudicial  error  contained  in  the  instruction  re- 
quested by  appellee  as  to  the  presumption  in  ques- 
tion must  be  considered  by  this  Court. 

A. 

United  States  v.  Fotopulos  is  controlling  and  requires  a  reversal. 

In  United  States  v.  Fotopulos,  decided  March  7, 
1950,  180  Fed.  (2d)  631,  this  Court  was  confronted 
with  similar  facts  in  connection  with  the  statutory 
presumption  in  question  as  contained  in  Section  1963, 
California  Code  of  Civil  Procedure,  Sub-section  4 
thereof.  In  that  case  the  deceased  had  been  killed 
and  his  widow  was  suing  for  damages  for  wrongful 
death.  On  appeal,  the  question  of  the  findings  as  to 
negligence  and  contributory  negligence  prompted  a 
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review   of  applicable    California   law.   Among   other 

things,  this  Court  said  at  page  637 : 

'^The  presumption  that  a  person  looks  out  for 
his  own  safety  comes  to  the  aid  of  the  plaintiff. 
See  31  C.J.S.,  Evidence,  Sec.  135.  This  presump- 
tion thus  rises  to  the  dignity  of  evidence  when, 
either  because  of  the  injuries  suffered  or  because 
of  death,  the  plaintiff  cannot  testify.  Westherg  v. 
Willde,  1939,  14  Cal.  (2d)  360,  364-365,  94  P. 
(2d)  590;  Douglas  v.  Hojf,  1947,  82  Cal.  App. 
(2d)  82,  85,  185  P.  (2d)  607.  It  creates  a  con- 
flict with  any  evidence  to  the  contrary.  McKing- 
ley  V,  Southern  Pacific  Co.,  1947,  80  Cal.  App. 
(2d)  301,  313-314,  181  P.  (2d)  899.  And  it  is 
sufficient  to  support  the  verdict  of  a  jury  or 
the  finding  of  a  Court  unless  overcome  by  irref- 
utable evidence.  The  Supreme  Court  of  Cali- 
fornia in  Mar  Shee  v.  Maryland  Assur.  Corp., 
1922,  190  Cal.  1,  9,  210  P.  269,  273,  laid  down  this 
rule  for  determining  whether  evidence  is  of  a 
character  to  overcome  the  presumption:  "...  a 
fact  is  proved  as  against  a  party  when  it  is  estab- 
lished by  the  uncontradicted  testimony  of  the 
party  himself  or  of  his  witnesses,  under  circum- 
stances which  afford  no  indication  that  the  testi- 
mony is  the  product  of  mistake  or  inadvertence; 
and  that,  when  the  fact  so  proved  is  wholly  ir- 
reconcilable with  the  presumption  sought  to  be 
invoked,  the  latter  is  dispelled  and  disappears 
from  the  case.' 

And  see,  Anthony  v.  Hobbie,  1945,  25  Cal.  (2d) 
814,  819-820,  155  P.  (2d)  826;  McKinley  v.  South- 
ern Pacific  Co.,  supra. 

This  Court,  in  a  case  arising  under  the  Federal 
Tort  Claims  Act,  has  taken  the  same  attitude." 
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In  the  case  at  bar,  the  trial  Court  refused  to  rec- 
ognize the  presumption  as  arising  to  the  dignity  of 
evidence  and  so  told  the  jury.  Also,  the  trial  Court 
did  not  regard  the  presumption  as  creating  a  conflict 
with  any  evidence  to  the  contrary,  and  so  instructed 
the  jury.  The  presumption  here  had  not  been  over- 
come by  *' irrefutable  evidence".  In  the  Fotopiilos 
case  this  Court  went  on  to  say  at  page  638: 

"The  theory  of  these  cases  is  that,  unless  the 
act  or  omission  unequivocally  establishes  con- 
tributory negligence  and  causal  connection  with 
the  accident,  the  question  is  one  for  the  jury.  As 
stated  pithily  in  Wright  v.  Sniffi/n,  supra,  80  Cal. 
App.  (2d)  at  pages  362-363,  181  P.  (2d)  at  page 
677:  'The  questions  of  negligence  and  of  con- 
tributory negligence,  and  as  to  whether  such 
conduct  or  omissions  contributed  to  or  are  the 
cause  of  the  accident  resulting  in  injuries  or  dam- 
age, are  ordinarily  problems  for  the  determina- 
tion of  the  jury.'  (Emphasis  added.)" 

Appellant  concedes  appellee  presented  some  testi- 
mony which  by  inference  at  best  conflicted  with  the 
presumption.  (R.  198-491.)  However,  this  was  far 
short  of  ''irrefutable  evidence"  to  say  nothing  of  the 
instruction  that  testimony,  overcoming  the  presump- 
tion, precluded  the  jury  from  further  consideration  of 
the  presumption  in  reaching  their  verdict.  The  recon- 
ciliation of  the  conflict  })etween  the  presumption  and 
appellee's  testimony  was  still  a  jury  question,  par- 
ticularly since  the  Court  had  instructed  on  both  negli- 
gence and   contributory   negligence. 
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B. 


The  instructions  as  a  whole  emphasize  the  prejudicial  error  com- 
mitted. 

Viewed  in  the  light  of  all  the  instructions,  it  is 
all  the  more  obvious  that  prejudicial  error  was  com- 
mitted in  giving-  appellee's  instruction  as  to  the  in- 
applicability of  the  presumption  of  ordinary  care  and 
lawful  conduct  to  ''the  person  injured".  Section  1963 
of  the  California  Code  of  Civil  Procedure  provides 
the  following  disinitable  presumptions:  "That  a  per- 
son takes  ordinary  care  of  his  own  concerns"  (Sub- 
section 4),  and  ''That  the  law  has  been  obeyed"  (Sub- 
section 33).  These  stand  unless  overcome  by  irrefu- 
table evidence  {United  States  v.  Fotopiilos,  decided 
March  7,  1950,  180  Fed.  (2d)  631,  637). 

The  fact  that  the  jury  was  erroneously  instructed 
that  the  statutory  jDresimiptions  could  not  stand  in 
the  face<  of  testimony  which  overcomes  them,  was 
emphasized  by  the  fact  that  the  Court  also  instructed 
the  jury  that  in  the  absence  of  proof  you  must  take 
it  that  appellee  was  not  negligent  (R.  527) ;  that  the 
jury  could  not  return  a  verdict  against  the  Southern 
Pacific  Company  merely  because  an  accident  hap- 
pened and  death  resulted  from  it  (R.  528) ;  that  in 
carrying  the  burden  of  proof,  appellant  is  not  aided 
or  assisted  by  any  presumption  or  inference  arising 
from  the  mere  fact  of  accident  and  death  (R.  528)  ; 
that  appellee's  employees  were  entitled  to  presume 
and  assume  that  the  deceased  would  hear  and  see 
that  which  was  in  the  range  of  his  sight  and  hearing 
and  that  he  would  not  attempt  to  cross  the  track 
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where  a  collision  could  be  avoided  by  the  exei'cise 
of  reasonable  care  and  the  performance  of  lawful 
duties  (R.  533-534) ;  that  it  makes  no  difference 
whether  appellee  was  guilty  of  any  negligence  or  not 
if  there  was  contributory  negligence  (none  was 
shown)  on  the  part  of  the  deceased,  no  matter  how 
slight,  proximately  contributing  to  his  death  (R.  541)  ; 
that  appellee  owed  the  deceased  no  higher  duty  to 
look  out  for  his  safety  than  the  deceased  owed  to 
look  out  for  his  own  safety  (R.  542) ;  that  violations 
of  the  California  Motor  Vehicle  Code  (none  were 
shown  and  an  exception  was  taken — R.  562)  consti- 
tuted negligence  on  the  part  of  the  deceased  (R.  544)  ; 
that  any  presumption  that  the  deceased  used  his  facul- 
ties of  observation  and  caution  is  to  be  overcome  by 
the  facts  as  found  by  the  jury  (R.  548)  ;  and  that  ap- 
pellant is  only  entitled  to  recover  if  the  jury  deter- 
mines that  the  preponderance  of  the  evidence  is  with 
the  appellant  (R.  549). 

Appellant  contends  that  by  instructing  the  jury  as 
in  the  foregoing  and  also  by  instructing  the  jury  that, 
where  the  presumption  of  ordinary  care  has  been 
overcome  by  testimony,  the  jury  had  to  determine  its 
verdict  without  regard  to  the  presumption,  made  the 
reversible  error  committed  all  the  more  obvious  and 
prejudicial. 

C. 

The  authorities  hold  the  instruction  is  prejudicially  erroneous. 

The  California  cases  hold  that  the  instruction  is 
prejudicially  erroneous.  In  supj)ort  of  appellee's  re- 
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quested  instruction  on  the  presumption  as  given  by 
the  Court,  three  cases  were  cited  to  the  Court  below 
by  appellee  which  clearly  show  that  the  instruction 
was  not  intended  to  apply  to  a  wrongful  death  action. 
The  first,  Rogers  v.  Interstate  Transit  Co.,  decided 
in  1931,  212  Cal.  36,  involved  a  living  plaintiff.  The 
trial  court  instructed: 

'Hhe  law  presumes  that  the  plaintiff  at  the  time 
in  question  here  took  ordinary  care  of  his  own 
concerns. ' ' 

This  was  objected  to  on  appeal,  and  in  commenting 

thereon  the  Court  stated  at  page  38: 

''At  the  trial  of  this  action  plaintiff  not  only 
testified  as  to  the  circumstances  of  the  collision 
.  .  .  but  he  produced  witnesses  who  gave  evidence 
.  .  .  Whether  plaintiff  took  ordinary  care  .  .  . 
was  a  matter  of  evidence  established  by  the 
plaintiff  and  witnesses  ...  In  the  face  of  this 
evidence  there  was  no  room  for  any  presump- 
tion." 

Another  case,  Ariasi  v.  Orient  Insurance  Company, 
CCA.  9,  decided  in  1931,  50  Fed.  (2d)  548,  also  in- 
volved a  living  plaintiff".  Ariasi  had  a  wine-making 
permit  revoked  by  Government  officials  for  alleged 
illegal  activities.  It  was  contended  that  the  cancella- 
tion of  the  wine  permit  was  a  presumption  of  his 
unlawful  acts.  The  Court  held  at  page  552  that  the 
so-called  presumption  was  not  evidence  to  be  weighed 
against  Ariasi 's  positive  evidence  denying  that  he  en- 
gaged in  illegal  acts.  In  reaching  this  conclusion,  the 
Court  ruled  that  the  California  law,  as  set  forth  in 
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Smellie  v.  Southern  Pacific  Co.,  212  Cal.  540,  was  not 
controlling  in  the  Federal  Courts.  However,  Erie  R. 
{Jo.  V.  Tompkins,  304  U.S.  64,  changed  that  rule.  Thus, 
the  Ariasi  case,  as  matters  now  stand,  merely  an- 
nounces that  the  Smellie  case  is  the  rule  in  California. 

A  third  case,  Los  Angeles  Traction  Co.  v.  Conasey, 
CCA.  9,  decided  in  1905,  136  Fed.  104,  involved  a 
decedent  who  drove  his  car  in  front  of  a  street  car. 
The  Court  instructed  that  the  deceased  was  presumed 
to  have  stopped,  looked  and  listened  before  crossing 
the  track.  This  instruction  was  held  erroneous  on  ap- 
peal. Again,  since  the  case  is  a  very  old  one,  it  is 
submitted  that  because  of  the  rule  in  Erie  R.  Co.  v. 
Tompkins,  supra,  a  different  conclusion  would  be 
reached  at  the  present  time  in  the  application  of 
the  California  law  as  we  shall  point  out. 

A  leading  case  in  California  on  this  subject  is 
Westherg  v.  Willde  (1939),  14  Cal.  (2d)  360,  where 
the  Court  accepted  as  correct  an  instruction  quoted 
at  page  364: 

''The  presumption  is  that  every  man  obeys 
the  law,  and  the  presumption  in  this  case  is  that 
the  plainti:Q:'s  son,  Morris  E.  Westberg,  was 
traveling  at  a  lawful  rate  of  speed,  and  on  the 
proper  side  of  the  highway  at  all  times.  I'his 
presumption  is  in  itself  a  species  of  evidence, 
and  it  shall  prevail  and  control  your  deliberations 
until,  and  unless  it  is  overcome  by  satisfactory 
evidence/' 

In  the  instruction  requested  by  appellant  in  the 
Court  below  and  as  given  by  the  Court,  the  jury  was 
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told,  ^^If  the  presumption  has  been  overcome  hy  testi- 
mony it  passes  out  of  the  case".  From  the  above  quo- 
tation in  the  Westherg  case  we  can  see  that  the  jury 
was  expressly  instructed,  ''that  the  presumption  shall 
prevail  and  control  your  deliberations  until  and  un- 
less it  is  overcome  by  satisfactory  evidence".  We  take 
this  to  mean  that  the  jury  had  to  consider  the  pre- 
sumption and  deliberate  upon  it  with  all  the  other 
evidence  in  the  case.  Regardless  of  what  the  testi- 
mony might  have  been,  the  Court  went  on  in  the 
Westherg  case  to  state  at  page  365: 

''In  the  case  of  Mar  Sliee  v.  MarTjland  Assur. 
Corp.,  supra,  this  Court  had  before  it  the  ques- 
tion as  to  whether  the  presumption  in  favor  of 
one  of  the  parties  to  said  action  had  been  'over- 
come by  satisfactory  evidence'.  In  that  case  the 
rule  was  announced  that  'a  fact  is  proved  as 
against  a  party  when  it  is  established  by  the 
uncontradicted  testimony  of  the  party  himself 
or  of  his  witnesses,  under  circumstances  which 
afford  no  indication  that  the  testimony  is  the 
product  of  mistake  or  inadvertence;  and  that 
when  the  fact  so  proved  is  wholly  irreconcilable 
with  the  presumption  sought  to  be  invoked,  the 
latter  is  dispelled  and  disappears  from  the  case'." 
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The  reference  by  the  Court  to  the  Mar  Shee  case 
is  one  frequently  made  in  the  California  cases,  when 
passing  upon  the  problem  of  a  proper  instruction  on 
the  presumption  in  question,  and,  as  such,  is  regarded 
as  a  leading  case.  Again  in  the  Westherg  case  the 
Court  went  on  to  say  at  page  367 : 

"But   in   the   other   situation,   where   the   acts 
and  conduct  of  a  deceased  person  are  the  subject 
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of  inquiry,  and  tlie  testimony  respecting  such 
acts  and  conduct  necessarily  must  be  produced 
by  witnesses  other  than  the  deceased,  unless  such 
testimony  meets  the  requirements  of  the  rule  in 
the  Mar  Shee  case,  and  other  cases  decided  by 
this  Court  following  the  Mar  Shee  case,  an  in- 
struction that  the  deceased  is  presumed  to  have 
exercised  ordinary  care  for  his  own  concerns  is 
not  onl}^  proper  but  this  Court,  in  an  unbroken 
line  of  decisions,  has  sustained  the  giving  of  such 
an  instruction.  {Ellison  v.  Lang  Transp.  Co., 
supra.)" 

The  case  of  Scott  v.  Sheedy  (1940),  39  Cal.  App. 
(2d)  96  (Supreme  Court  hearing  denied,  105), 
touches  upon  the  problem  here.  There  the  contro- 
verted instruction  is  quoted  at  page  99: 

"The  Court  instructed  the  jury  as  follows: 
'The  presumption  is  that  every  man  takes  or- 
dinary care  of  his  own  concerns,  and  the  pre- 
sumption in  this  case  is  that  the  plaintiff  exer- 
cised ordinary  care  and  diligence  from  all  the 
circumstances  of  the  case — his  character  and 
habits  and  natural  instinct  of  self-preservation. 
This  presumption  is  in  itself  a  species  of  evi- 
dence, and  it  shall  prevail  and  control  your  de- 
liberations until  and  unless  it  is  overcome  by 
satisfactory  evidence '. " 

The  appellant  (defendant)  attacked  the  instruction, 
and  in  this  connection  the  Court  stated  at  page  99: 
''Similar   instructions    have    been   the   pivotal 
point  or  crucial  factor  in  the  determination  of 
the  merits  of  many  appeals,  and  while  the  posi- 
tion of  appellants  finds  support  in  decisions  here- 
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tofore  rendered  by  this  and  other  appellate 
courts,  the  point  at  issue  seems  to  have  been 
decided  by  the  Supreme  Court  adversely  to  ap- 
pellants' position  in  the  recent  case  of  Westherg 
V.  WilUe,  14  Cal.  (2d)  360  (94  Pac.  (2d)  590), 
and  as  an  intermediate  appellate  court  we  are 
bound  by  the  holding  therein."  (Emphasis  ours.) 

Incidentally,  the  Scott  case  did  not  involve  a  death 
but  rather  a  person  who  suffered  a  brain  injury  and 
had  no  memory  concerning  the  accident.  In  such  a 
situation  the  rule  is  the  same,  and  the  following  quo- 
tation at  page  102  is  significant: 

"The  evidence  from  which  a  conclusion  of 
contributory  negligence  on  the  part  of  plaintiff 
might  be  drawn  was  produced  by  witnesses  called 
on  his  behalf.  There  was  some  difference  in  the 
testimony  as  to  the  number  of  signals  given,  and 
a  slight  variation  as  to  the  j^osition  occupied  by 
plaintiff  at  the  time  of  the  accident.  Some  of 
the  witnesses  noted  the  direction  in  which  plain- 
tiff turned  his  head.  When  considered  as  a  whole, 
we  cannot  conclude  as  a  matter  of  law  that 
contributory  negligence  was  or  was  not  estab- 
lished by  the  uncontradicted  testimony  of  the 
witnesses,  or  that  the  facts  proven  were  wholly 
irreconcilable  with  the  disputable  presumption 
given  in  the  Court's  instructions,  (i/ar  Shee  v. 
Marylmid  Assur.  Corp.,  supra;  Westherg  v. 
Willde,  supra.)" 

Appellant  contends  that  the  above  quotation  would 
certainly  indicate  the  error  in  the  third  sentence  of 
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the  instruction  given  by  tlu^  Court  on  the  presump- 
tion in  question  when  the  Court  stated,  "In  addition, 
this  presumi3tion  exists  only  in  the  absence  of  proof 
of  facts".  Thus,  in  Hoppe  v.  Bradshatv,  (1941),  42 
Cal.  App.  (2d)  334,  (Supreme  Court  hearing  denied, 
345),  the  Court  said  at  page  345: 

"We  therefore  conclude  that  appellant  was 
entitled  to  the  benefit  of  the  presumption  here 
claimed  until  dispelled  by  evidence  opposed  to  it. 
It  is  true  that  Bradshaw's  testimony  created  a 
conflict  in  certain  particulars  and  the  testimony 
of  other  witnesses  to  certain  facts  differed  in 
some  respects.  It  will  be  remembered  that  one 
witness  for  appellant  testified  that  Jiradshaw 
stated  that  he  did  not  see  appellant  'until  he 
was  right  on  him'.  Assuming  the  truth  of  this 
statement,  then  Bradshaw's  testimony  that  appel- 
lant failed  to  look  as  he  stepped  from  behind 
the  parked  car  was,  at  least,  open  to  question. 
Bradshaw's  testimony,  though  evidence  in  the 
case  which  the  jury  might  have  considered,  did 
not  of  itself  destroy  the  probative  weight  of  the 
fact  presumed.  The  question  whether  his  testi- 
mony proved  facts  sufficient  to  overcome  the  pre- 
sumption was  one  for  the  jury.  {Whicker  v. 
Crescent  Auto  Co.,  Supra,  p.  242.)" 

In  Anthony  v.  Hobbie,  (1945),  25  Cal.  (2d)  814,  the 
Court  said  at  page  819: 

"The  plaintiffs  are  entitled  to  the  aid  of  the 
presumj)tion  that  decedent  used  due  care  for  his 
own  concerns.  (Code  Civ.  Proc,  Sec.  1963(4).) 
The  case  was  a  proper  one  for  the  application  of 
that  presumption.   {Westberg  v.  Willde,  14  Cal. 
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(2d)  360  (94  P.  (2d)  590).)  That  such  presump- 
tion was  not  dispelled  from  the  case  is  obvious 
from  the  foregoing  discussion  showing  that 
plaintiffs'  own  evidence  did  not  show  decedent 
was  guilty  of  contributory  negligence  as  a  matter 
of  law.  Certainly  if  he  tvas  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law,  there  is  no 
evidence  completely  refuting  the  presumption 
that  he  was  not."  (Emphasis  ours.) 

In  Eastman  v.  A.  T.  &  S.  F.  By.  Co.,  (1942),  51 
Cal.  App.  (2d)  653,  (Supreme  Court  hearing  denied, 
667),  the  Court  said  at  page  665: 

''To  this  may  be  added  the  application  of  the 
principle  that  where  death  has  resulted  from 
the  accident  and  the  lips  of  the  injured  party 
are  thus  sealed,  it  will  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  the  de- 
ceased exercised  ordinary  care  for  his  own  safety. 
{Bobbins  v.  Southern  Pacific  Co.,  supra,  citing 
Larrabee  v.  Western  Pac.  R.  R.  Co.,  173  Cal. 
743  (161  Pac.  750).)  This  presumption  is  evi- 
dence in  the  case,  and  is  to  be  so  considered, 
unless  it  is  overcome  by  satisfactory  evidence, 
that  is,  unless  the  evidence  of  the  party  in  whose 
favor  the  presumption  is  sought  to  be  invoked 
is  in  conflict  therewith  (Smellie  v.  Southern  Pa- 
cific Co.,  212  Cal.  540  (299  Pac.  529)  )  ;  where 
it  is  not  so  controverted,  it  merely  raises  a  con- 
flict with  the  opposing  evidence,  and  the  jury  is 
warranted  in  finding  in  accordance  with  the  pre- 
sumption (Westberg  v.  Willde,  14  Cal.  (2d)  360 
(94  Pac.  (2d)  590),  citing  numerous  cases;  Smel- 
lie V.  Southern  Pacific  Co.,  supra)." 
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In  Wahrenbrock  v.  Los  Angeles  Transit  Lines, 
(1948),  84  Cal.  App.  (2d)  236,  (Supreme  Court  hear- 
ing denied,  243),  the  Court  said  at  page  241: 

*'The  evidence  introduced  by  the  plaintiffs  in 
the  present  case  is  not  'wholly  irreconcilable'  with 
the  presumption  that  every  person  obeys  the  law, 
that  a  person  is  innocent  of  wrong,  and  that  the 
decedent  exercised  due  care  for  his  own  safety. 
There  is  no  evidence  that  the  decedent  did  not 
look  and  listen.  It  is  presumed  that  he  did  and 
that  he,  at  all  times,  exercised  the  requisite  degree 
and  amount  of  care  for  his  own  safety  by  look- 
ing in  the  direction  from  which  danger  could  be 
anticipated.  Whether  he  did  or  not,  was  a  ques- 
tion for  the  jury.  The  situation  is  the  same  as 
if  he  were  alive  and  had  testified  that  he  did  and 
did  not  do  all  things  which  a  reasonable  prudent 
person  would  have  done  or  would  not  have  done 
imder  like  circumstances.  The  deceased  was  upon 
a  public  highway,  a  place  where  he  was  lawfully 
entitled  to  be,  and  he  was  about  to  cross  de- 
fendants' right  of  way  upon  a  public  highway 
traversing  the  right  of  way."  (Emphasis  ours.) 

In  Connors  v.  Southern  Pacific  Co.,  (1949),  91  Cal. 

App.  (2d)  872,  (Supreme  Court  hearing  denied,  880), 

the  Court  said  at  page  879: 

"We  are  of  the  opinion  the  plaintiffs  were  en- 
titled to  rely  upon  the  presumption  created  by 
section  1963,  subdivision  4,  of  the  Code  of  Civil 
Procedure,  that  the  deceased  took  due  care  of  his 
own  safety  in  oj^erating  the  truck  at  the  time  of 
the  accident,  to  be  weighed  by  the  jury  under 
the  circumstances  of  this  case.  (SmelUe  v.  South- 
ern Pacific  Co.,  212  Cal.  540,  552   (299  P.   (2d) 
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590).)!  We  may  not  say  that  the  presumption 
was  dispelled  by  the  evidence  which  was  adduced 
by  plaintiffs,  as  a  matter  of  law.  There  is  evi- 
dence in  this  case  that  the  deceased  was  traveling 
downgrade  with  a  heavy  load;  that  he  was  in 
control  of  his  brakes  which  were  in  good  condi- 
tion, and  that  his  headlights  and  spotlights  were 
burning  brightly.  The  inference  is  that  he  had 
no  knowledge  of  the  presence  of  the  freight  train, 
or  even  that  there  was  a  spur  track  at  the  bot- 
tom of  the  grade.  We  find  no  evidence  which 
would  dispel  the  presumption  or  render  him 
guilty  of  contributory  negligence  as  a  matter  of 
law." 

''The  judgment  of  nonsuit  is  reversed."  (Em- 
phasis ours.) 

In  Karstensen  v.  Western  Transportation  Co., 
(1949),  93  Cal.  App.  (2d)  435,  the  Court  said  at  page 
438: 

''Additionally  plaintiffs  are  entitled  to  the  pre- 
sumption that  decedent  exercised  due  care  unless 
such  presimiption  is  dispelled  by  the  testimony 
of  plaintiffs'  own  witnesses  showing  as  a  matter 
of  law  that  decedent  was  contributorily  negligent. 
{Anthoyiy  v.  HohUe,  25  Cal.  (2d)  814  (155  P. 
(2d)  826).)" 

In  Milani  v.  Southern  Pacific  Co.,  (1949),  93  Cal. 
App.  (2d)  527,  (Supreme  Court  hearing  denied, 
532),  the  Court  said  at  page  530: 

"Furthermore,  plaintiff  was  entitled  to  the 
benefit  of  the  presumption  that  the  decedent  took 
ordinary  care  of  his  own  concerns  (Code  Civ. 
Proe.   Sec.   1963,  subd.   4),   for,   as  said  by  our 
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Supreme  Court  in   Westherg  v.   Willde,  14  Cal. 
(2(i)  360,  at  page  367  (94  P.  (2d)  590)  : 

'But  in  the  other  situation,  where  the  acts  and 
conduct  of  a  deceased  person  are  the  subject  of 
inquiry,  and  the  testimony  respecting  such  acts 
and  conduct  necessarily  must  be  produced  by  wit- 
nesses other  than  the  deceased,  unless  such  testi- 
mony meets  the  requirement  of  the  rule  in  the 
Mar  Shee  case,  and  other  cases  decided  by  this 
Court  following  the  Mar  Shee  case,  an  itistruction 
that  the  deceased  is  presiuned  to  have  exercised' 
ordinary  care  for  his  own  concerns  is  not  only 
proper  hut  this  court  in  an  unbroken  line  of 
decisions,  has  sustained  the  giving  of  such  an 
instruction'."  (Emphasis  ours.) 

In  the  most  recent  case  which  has  come  to  appel- 
lant's attention,  Ringo  v.  Johnson,  (1950),  99  A.C.A. 
153,  the  Court  said  at  page  158: 

''There  are  many  cases  holding  that  the  pre- 
sumption of  due  care  may  be  weighed  against 
other  evidence  where  the  plaintiff  is  dead  and 
hence  cannot  testify.  {Smellie  v.  Southern  Pac, 
Co.,  212  Cal.  540  (299  P.  529);  Westherg  v. 
Willde,  14  Cal.  (2d)  360  (94  P.  (2d)  590).) 

We  have  been  able  to  find  no  case,  nor  have 
we  been  cited  to  one,  which  holds  that  a  plain- 
tiff is  entitled  to  the  benefit  of  the  presumption 
of  due  care  where  his  own  testimony  is  directly 
contradictory  to  it.  The  presumption  may  be  in- 
voked by  a  party  when  'his  evidence  is  not  in- 
consistent therewith.'  (Smellie  v.  Southern  Pac. 
Co.,  supra,  p.  555.)  The  presumption  gives  rise 
to  a  conflict  in  the  evidence  'unless  the  presump- 
tion on  the  one  hand  is  irreconcilable  with  the 
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evidence  on  the  other  hand'  said  the  Court  in 
Mar  Shee  v.  Maryland  Assurance  Corp.,  190  Cal. 
1,  at  page  9  (210  P.  269)."  (Emphasis  ours.) 

Thus,  we  see  from  the  foregoing  authorities  that 
at  no  time  does  the  presumption,  that  the  deceased 
proceeded  across  appellee's  tracks  carefully  and  in  a 
lawful  manner,  pass  out  of  the  case  merely  because  of 
testimony  produced  by  aj^pellee  which  may  have  been 
considered  to  have  conflicted  with  it.  The  presump- 
tion has  the  dignity  of  evidence  and  thus  creates  a 
conflict  with  any  evidence  to  the  contrary.  Further- 
more, it  is  sufficient  to  support  the  verdict  of  a  jury 
unless  overcome  by  irrefutable  evidence.  Appellant 
contends  that  the  foregoing  authorities  clearly  demon- 
strate the  reversible  error  in  the  Court's  instruction 
on  this  subject.  Consequently,  it  is  submitted  that, 
apart  from  other  prejudicial  error  committed,  ap- 
pellant should  be  granted  a  new  trial  {White  v.  Los 
Angeles  By.  Corp.,  (1946),  73  Cal.  App.  (2d)  720,  727, 
citing  Wiswell  v.  Skinners,  (1941),  47  Cal.  App.  (2d) 
156, 160,  Supreme  Court  hearing  denied,  163). 


II. 

PREJUDICIAL  ERROR  WAS  COMMITTED  WHEN  THE  COURT 
REJECTED  AND  STRUCK  OUT  APPELLANT'S  REBUTTAL 
TESTIMONY  CONTRADICTING  APPELLEE'S  WITNESS  AS 
TO  THE  OPERATION  OF  THE  WIGWAG  CROSSING  SIGNAL. 

In  appellant's  case  in  chief,  appellant  proved  that 
on  the  particular  dark,  misty  morning  in  question,  ap- 
pellee's wigwag  crossing  signal  was  not  working  and. 
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in  addition,  no  flagman  was  seen  at  the  blind  crossing 
where  appellant's  Inisband  was  killed  by  appellee's 
speeding  passenger  train  (R.  34,  36,  64,  71,  81-83,  87- 
88,  92,  123,  128,  158-159).  In  defense,  appellee  pro- 
duced Mr.  Rowe,  the  railroad's  wigwag  crossing  sig- 
nal maintenance  man,  who  testified  that  he  had  been 
so  employed  in  the  area  of  Anderson  for  about  four 
years  prior  to  the  accident  (R.  272).  He  described 
the  wigwag  in  question  as  having  a  bell  and  a  light 
to  attract  the  attention  of  crossing  motorists  (R.  272). 
He  testified  that  he  had  inspected  the  wigwag  on 
every  working  day  (R.  277)  and  that  he  had  never 
found  the  wigwag  out  of  order  (R.  288).  During  the 
entire  four  years  he  worked  in  the  Anderson  Dis- 
trict, the  wigwag  had  not  required  repairs  and  no 
reports  of  it  being  out  of  order  had  been  made  (R. 
289).  At  no  time,  and  even  within  three  or  four 
months  of  the  accident,  could  he  recall  the  signal 
being  out  of  order  although  it  was  tested  every  work- 
ing day  (R.  294). 

In  rebuttal,  appellant  produced  Mr.  Tolson,  a  dis- 
interested witness,  who  worked  in  a  service  station 
at  Anderson  within  one  hundred  feet  of  the  wigwag 
crossing  signal  in  question  (R.  504-506).  He  testified 
that  he  remembered  the  dark,  misty  morning  of  the 
accident  and  that  just  prior  thereto  he  had  not  heard 
the  bell  of  the  wigwag  although  he  heard  the  en- 
suing crash  (R.  505-508.)  Mr.  Tolson  testified  that 
he  had  worked  at  the  service  station  for  two  years 
prior  to  the  accident  (R.  508).  The  following  then 
ensued   (R.  508-513): 
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'*Q.  Do  you  rectall  any  occasion  prior  to  the 
collision  when  the  wig-wag  signal  did  not  oper- 
ate? 

Mr.  Phelps.  Objected  to  as  incompetent,  irrel- 
evant and  immaterial,  and  not  proper  rebuttal. 
It  is  part  of  your  case  in  chief,  and  it  has  no 
bearing  on  the  issues  in  this  case.  The  evidence 
now  is  that  the  wig-wag  had  worked.  There  is 
no  evidence  at  all — it  was  working  on  two  occa- 
sions within  an  hour  of  the  accident,  and  any- 
thing prior  to  that  would  be  remote  and  has  no 
bearing  on  the  case.    It  is  too  late  at  this  time. 

Mr.  Murman.  Your  Honor  will  recall  Mr. 
Rowe,  the  signal  man,  testified  he  had  been  main- 
taining that  signal  for  four  years,  and  upon  my 
cross-examination  he  very  definitely  said  at  no 
time  during  that  four-year  period,  particularly 
during  the  month  preceding  this  accident,  had 
that  signal  ever  been  out  of  order;  that  he  had 
serviced  it  every  day.  I  want  to  show  by  this 
witness  that  is  not  a  fact. 

Mr.  Phelps.  That  would  not  establish  any 
negligence.  There  was  an  objection  to  that  ques- 
tion. I  think  it  was  overruled,  but  I  don't  think 
it  is  proper  rebuttal  and  certainly  is  not  admis- 
sible on  the  issue  of  negligence. 

The  Court.  I  think  it  is  an  attempt  to  impeach 
a  witness  on  a  collateral  matter.  Sustain  the  ob- 
jection. 

Mr.  Murman.  Does  your  Honor  mean  ])y  that 
ruling  that  I  c^n  not  ask  this  witness  concerning 
the  operation  of  that  signal  prior  to  the  accident, 
as  to  the  trapper  operation,  when  the  witness  for 
the  defense  testified  as  he  did?  I  am  foreclosed 
from  asking  him  on  that  subject? 
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The  Court.  What  is  the  time?  How  remote 
is  this? 

Mr.  Murman.  Your  Honor  will  recall,  I  be- 
lieve, I  asked  Mr.  Rowe  whether  or  not  it  wasn't 
true  that  three  or  four  months  prior  to  the  acci- 
dent that  signal  had  been  out  of  operation  for  a 
whole  working  day,  and  he  said  it  had  never  been 
out  of  operation  at  any  time. 

The  Court.     That  is  a  collateral  matter. 

Mr.  Phelps.     It  is  a  collateral  matter. 

Mr.  Murman.  No,  it  goes  to  knowledge  on  the 
part  of  the  defendant  that  the  signal  was  a  signal 
that  could  not  be  relied  on.  Mr.  Phelps  made  the 
point  on  his  objections  that  momentary  failure 
of  a  signal  is  not  to  bind  the  defendant,  and  he 
produced  Mr.  Rowe  to  prove  the  signal  had  never 
been  out  of  operation  before. 

Mr.  Murman.  We  had  established  our  part  of 
the  case  prior  to  that.  This  is  rebuttal  of  Mr. 
Rowe's  testimony.  It  is  particularly  as  to  that 
one  witness  who  is  the  only  one  who  testified  on 
that  subject. 

Mr.  Phelps.  May  it  please  the  court,  I  did 
not  produce  that.  As  I  recall,  it  came  out  on 
cross-examination  over  my  objection  that  it  is 
a  collateral  matter  and  too  remote  and  did  not 
bear  on  the  issues.  I  think  your  Honor  is  per- 
fectly right,  it  would  be  collateral  and  couldn't 
have  any  purpose,  couldn't  serve  any  purpose  at 
this  time. 

The  Court.  It  deals  with  something  four 
months  before. 

Mr.  Murman.  I  am  asking  if  I  am  precluded 
from  any  time  prior  to  the  accident,  to  bring 
that  up. 
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The  Court.  The  question  addressed  to  Mr. 
Rowe,  as  I  recall,  was  four  months  before. 

Mr.  Murman.  Three  or  four,  as  he  definitely 
said  no,  not  at  any  time.  I  want  to  show  by  this 
witness  that  that  is  not  the  fact,  and  that  is  the 
purpose  of  it. 

Mr.  Phelps.  Then  I  enlarge  on  the  objection, 
if  your  Honor  please,  that  as  far  as  Rowe  is  con- 
cerned, it  couldn't  be  impeachment  of  the  witness 
Rowe  at  this  time.  There  would  be  no  founda- 
tion to  show  the  witness  Rowe  knew  about  this 
incident  which  is  alleged. 

Mr.  Murman.     Yes,  it  would  impeach  him. 

Mr.  Phelps.     It  is  still  a  collateral  matter. 

Mr.  Murman.  He  said  on  every  occasion  he 
tested  that,  on  every  working  day,  and  every 
occasion  it  was  working  properly  and  counsel 
made  the  point  in  his  argument  on  the  motion 
that  if  the  Southern  Pacific  didn't  have  knowl- 
edge of  the  signal  not  being  one  that  could  be 
relied  on,  we  haven't  established  negligence.  He 
produces  a  witness  that  tends  to  indicate  that  is 
the  fact.  He  did  that  on  his  case.  This  is  re- 
buttal of  that  witness,  and  I  submit  it  is  proper. 
It  is  proper  for  the  plaintiff  to  show  that. 

Mr.  Phelps.     Purely  collateral  issue. 

Mr.  Murman.  It  would  be  a  purely  collateral 
issue  had  counsel  not  established  that  point  in  his 
own  testimony  and  absolutely  stated  the  signal 
had  never  been  out  of  order  during  the  four 
years.  I  am  not  going  back  four  years'  time,  but 
I  would  ask  him  specifically  on  the  three  or  four 
months  before  that. 

Mr.  Phelps.  If  the  court  please,  he  asked  the 
question  over  my  objection  and  he  got  an  answe^ 
and  now  he  wants  to  do  this.    It  is  too  late. 
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The  Court.  /  think  I  will  sustain  the  objec- 
tion. 

Mr.  Murman.  Then  I  want  to  protect  the  rec- 
ord, and  1  will  ask  the  other  questions,  and  if 
counsel  objects  we  will  have  to  take  the  ruling. 

Mr.  Murman.  Mr.  Tolson,  prior  to  the  acci- 
dent did  you  on  any  occasion  notice  that  the 
signal  stuck  and  remained  in  a  position  other 
than  a  vertical  position  after  a  train  went  'by? 

Mr.  Phelps.  Same  objection,  if  your  Honor 
please;  it  isn't  proper  rebuttal,  wouldn't  tend  to 
impeach 

The  Court.  It  isn't  proper  relmttal.  It  really 
isn't  proper  rebuttal.  You  should  have  put  it  in 
at  the  beginning  of  your  case,  but  I  will  allow 
the  question  if  it  is  directed  to  a  point  that  is 
within  a  reasonable  time. 

Mr.  Murman.     All  right. 

The  Court.  A  day  or  so  before  or  afterwards, 
maybe  even  a  tveek. 

Mr.  Murman.  All  right,  I  will  ask  that  ques- 
tion. 

Q.     Mr.  Tolson,  how  long 

Mr.  Phelps.  I  want  to  enlarge  on  the  objec- 
tion, that  it  is  leading  and  suggestive. 

The  Court.     Yes,  but  I  will  allow  it. 

Mr.  Murman.  Mr.  Tolson,  how  long  prior  to 
the  date  of  the  accident  do  you  last  remember 
seeing  the  signal  in  a  position  other  than  a  ver- 
tical position? 

Mr.  Phelps.  Same  objection,  your  Honor  un- 
derstands, runs  to  this  line  of  questioning? 

The  Court.     Yes. 

Mr.  Phelps.  It  wouldn't  tend  to  impeach  this 
witness,  even  remotely  tend  to  impeach  the  wit- 
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ness.  He  was  never  asked  about  it.  No  notice  on 
the  part  of  the  Southern  Pacific  Company. 

A.  Other  than  through  his  testing,  that  I 
would  say,  it  tvas  tvithin,  oh  30  days,  anyway. 
I  have  seen  him  when  he  was  testing,  it  would 
hold  in  thai  position  where  it  wasn't  centered. 

Mr.  Phelps.  I  will  ask  that  go  out  as  too 
remote. 

Q.  (By  Mr.  Muraian).  When  did  the  signal 
get  that  way? 

A.     When  he  was  testing  it. 

Q.     You  said  ivithin  30  days  of  the  accident  f 

A.  /  wouM  say  something  like  that.  I  don't 
remember  the  exact  time  or  date,  never  paid  par- 
ticular attention  to  its  position,  but  I  have  seen 
him  take  the  signal  and  test  it  tvhere  it  wouldn't 
be  centered,  and  tvould  stick  to  one  side  or  the 
other  and  wouldn't  come  hack. 

Q.     That  was  when  he  was  testing  it? 

A.     That  was  when  he  was  testing  it. 

Mr.  Phelps.     May  I  please 

The  Court.  How  long  before  the  27th  day  of 
December  was  this? 

A.  Well,  directly,  a  direct  day  I  couldn't  an- 
swer that  only  just  by  saying  it  was  within  30 
days,  sir,  or  something  like  that.  It  wasn't — it 
didn't  come  into  my  mind  exclusively  just  what 
time  that  would  be. 

Mr.  Phelps.  Then,  if  your  Honor  please,  I 
ask  that  the  answer  go  out  as  too  remote  even 
under  your  Honor's  ruling,  confined  within  a  day 
or  two. 

Mr.  Murman.     I  submit  it  is  rebuttal. 

Mr.  Phelps.     It  is  not  rebuttal. 
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The  Court.  /  am  fjoing  to  strike  the  answer 
and  instruct  the  jury  to  disregard  the  testimony. 
It  isn't  rehtittal  and  not  impeachment. 

Mr.  Miirman.  Well,  I  beg  to  differ  with  your 
Honor,  and  under  the  eirciunstances  I  have  no 
further   questions."     (Emphasis   ours.) 

Appellant  contends  that  prejudicial  error  was  com- 
mitted when  the  Court  rejected  and  struck  out  the 
rebuttal  testimony  of  Mr.  Tolson  which  contradicted 
the  testimony  of  appellee's  signal  maintenance  man, 
Mr.  Rowe,  as  to  the  operation  of  the  wigwag  cross- 
ing signal  prior  to  the  accident  since  such  testimony 
was  material  to  the  issues  before  the  Court  and  the 
jury  as  to  appellee's  knowledge  that  the  operation 
)f  the  wigwag  crossing  signal  was  so  faulty  it  could 
not  be  relied  on  by  motorists  forced  by  appellee's 
stalled  freight  train  to  proceed  over  the  blind  cross- 
ing which  the  deceased  was  forced  to  use.  Section 
L847  of  the  California  Code  of  Civil  Procedure  pro- 
iddes: 

"At  witness  is  presumed  to  speak  the  truth. 
This  presumption,  hoivever,  may  he  repelled  by 
the  manner  in  which  he  testifies,  by  the  character 
of  his  testimony,  or  by  evidence  affecting  his 
character  for  truth,  honesty,  or  integrity,  or  his 
motives,  or  by  contradictory  evidence;  and  the 
jury  are  the  exclusive  judges  of  his  credibility." 
(Emphasis  ours.) 

Section  2051  of  the  California  Code  of  Civil  Pro- 
cedure provides: 

^'A  witness  may  he  impeached  hy  the  party 
against  ivhom  he  was  called,  hy  contradictory  evi- 
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ness.  He  was  never  asked  about  it.  No  notice  on 
the  part  of  the  Southern  Pacific  Company. 

A.  Other  than  through  his  testing,  that  I 
would  say,  it  tvas  within,  oh  30  days,  anyway. 
I  have  seen  him  when  he  was  testing,  it  would 
hold  in  that  position  tvhere  it  wasn't  centered. 

Mr.  Phelps.  I  will  ask  that  go  out  as  too 
remote. 

Q.  (By  Mr.  Muraian).  When  did  the  signal 
get  that  way?  Mt 

A.     When  he  was  testing  it.  ™ 

Q.     Yon  said  within  30  days  of  the  accidents 

A.  I  ivoidd  say  something  like  that.  I  don't 
remember  the  exact  time  or  date,  never  paid  par- 
ticular attention  to  its  position,  but  /  have  seen 
him  take  the  signal  and  test  it  -where  it  wouldn't 
he  centered,  and  would  stick  to  one  side  or  the 
other  and  wouldn't  come  hack. 

Q.     That  was  when  he  was  testing  if? 

A.     That  was  when  he  was  testing  it. 

Mr.  Phelps.     May  I  please 

The  Court.  How  long  before  the  27th  day  of 
December  was  this? 

A.  Well,  directly,  a  direct  day  I  couldn't  an- 
swer that  only  just  by  saying  it  was  within  30 
days,  sir,  or  something  like  that.  It  wasn't — it 
didn't  come  into  my  mind  exclusively  just  what 
time  that  would  be. 

Mr.  Phelps.  Then,  if  your  Honor  please,  I 
ask  that  the  answer  go  out  as  too  remote  even 
under  your  Honor's  ruling,  confined  within  a  day 
or  two. 

Mr.  Murman.     1  submit  it  is  rebuttal. 

Mr.  Phelps.     It  is  not  rebuttal. 
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The  Court.  /  am  goinq  to  strike  the  answer 
and  ivstvKct  the  ji(ry  to  disregard  the  testimony. 
It  isn't  rebuttal  and  not  impeachment. 

Mr.  MuiTnan.  Well,  I  beg  to  differ  with  your 
Honor,  and  under  the  circumstances  I  have  no 
furthei'   questions."     (Emphasis   ours.) 

Appellant  contends  that  prejudicial  error  was  com- 
mitted when  the  Court  rejected  and  struck  out  the 
rebuttal  testimony  of  Mr.  Tolson  which  contradicted 
the  testimony  of  appellee's  signal  maintenance  man, 
Mr.  Rowe,  as  to  the  operation  of  the  wigwag  cross- 
ing signal  prior  to  the  accident  since  such  testimony 
was  material  to  the  issues  before  the  Court  and  the 
jury  as  to  appellee's  knowledge  that  the  operation 
of  the  wigwag  crossing  signal  was  so  faulty  it  could 
not  be  relied  on  by  motorists  forced  by  appellee's 
stalled  freight  train  to  proceed  over  the  blind  cross- 
ing which  the  deceased  was  forced  to  use.  Section 
1847  of  the  California  Code  of  Civil  Procedure  pro- 
vides : 

'*At  witness  is  presumed  to  speak  the  truth. 
This  presumption,  hotvever,  may  he  repelled  by 
the  manner  in  which  he  testifies,  hy  the  character 
of  his  testimony,  or  by  evidence  affecting  his 
character  for  truth,  honesty,  or  integrity,  or  his 
motives,  or  hy  contradictory  evidence;  and  the 
jury  are  the  exclusive  judges  of  his  credibility." 
(Emphasis  ours.) 

Section  2051  of  the  California  Code  of  Civil  Pro- 
cedure provides: 

''A  'Witness  may  he  impeached  hy  the  party 
against  whom  he  was  called,  hy  contradictory  evi- 
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dence  or  by  evidence  that  his  general  reputation 
for  truth,  honesty,  or  integrity  is  bad,  but  not 
by  e^ddenee  of  particular  wrongful  acts,  except 
that  it  may  be  shown  by  the  examination  of  the 
witness,  or  the  record  of  the  judgment,  that  he 
had  been  convicted  of  a  felony  unless  he  has  pre 
viously  received  a  full  and  unconditional  pardon, 
based  upon  a  certificate  of  rehabilitation." 

Suffice  it  to  say  that  a  witness  may  be  impeached 
by  contradictory  evidence  {Fitz-Patrick  v.  Osborne, 
(1943),  57  Cal.  App.  (2d)  226,  229;  Supreme  Court 
hearing  denied,  229:  wherein  Section  2051  was  spe- 
cifically cited).  In  other  words,  if  a  witness  is  shown j 
to  have  testified  erroneously  as  to  any  particular  rele- 
vant matter,  such  as  the  faulty  operation  of  the  wig- 
wag crossing  signal  within  thirty  days  of  the  acci- 
dent, an  inference  of  untruthfulness  may  be  drawn 
as  to  the  rest  of  his  testimony  which  related  to  that 
vital  issue.  Hence,  evidence  may  properly  be  intro- 
duced to  contradict  or  expose  the  error  or  falsity  of 
the'  particular  testimony  without  any  foundation  be- 
ing specially  required,  just  as  in  the  case  of  prior 
inconsistent  statements  {Greenleaf  v.  Pacific  Tel.  <& 
Tel.  Co.,  (1919),  43  Cal.  App.  691,  694;  Khan  v.\ 
Zemansky,  (1922),  59  Cal.  App.  324). 

In  order  for  the  excluded  testimony  to  have  been 
properly  rejected  or  stricken  as  relating  to  a  collateral 
matter,  it  would  have  to  clearly  appear  that  it  had  no 
relation  to  the  issues  of  the  case.  In  Moody  v.  Peirano 
(1906),  4  Cal.  App.  411  (Supreme  Court  hearing  de 
nied,  421),  the  Court  said  at  page  416: 
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"  'If  the  answer  of  the  witness  is  a  matter  which 
you  would  be  allowed  on  your  part  to  prove  in 
evidence;  if  it  have  such  a  connection  with  the 
issue  that  you  would  be  allowed  to  give  it  in  evi- 
dence, then  it  is  a  matter  on  which  you  may  con- 
tradict him.'  " 

Clearly  the  testimony  which  the  Court  struck  out 
was  not  collateral  when  tested  by  the  above  quoted 
rule,  since  it  related  to  one  of  the  acts  of  negligence 
charged  in  the  complaint  and  presented  the  issue  of 
improper  maintenance  and  operation  of  the  wigwag 
crossing  signal  within  the  knowledge  of  appellee  and 
in  such  a  negligent  manner  as  to  be  a  proximate  cause 
of  the  accident.  As  was  said  in  Will  v.  Southern  Pa- 
cific Co.  (1941),  18  Cal.  (2d)  468  (petition  for  re- 
hearing denied,  478),  at  473: 

"When  a  railroad  has  undertaken  to  warn  travel- 
ers of  the  approach  of  its  trains  by  means  of  a 
crossing  device,  such  as  an  automatic  signal,  upon 
which  the  public  is  encouraged  to  rely,  failure  to 
use  due  care  in  the  maintenance  of  this  device 
may  constitute  negligence  regardless  of  the  fact 
that  it  may  have  given  other  warning  of  the 
train 's  approach. ' ' 

Since  it  is  clear  that  the  testimony  of  appellant's 

^witness,  Mr.  Tolson,  contradicted  that  of  appellee's 

^witness,  Mr.  Rowe,  on  a  material  issue  of  the  case,  the 

only  question  which  remains  is  whether  or  not  appel- 

ilant  properly  presented  it  on  rebuttal.  Appellant  sub- 

imits  that  Mr.  Rowe's  testimony  tended  to  establish  a 

new  matter  as  to  appellee's  knowledge  of  the  faulty 

operation  of  the  wigwag  crossing  signal  in  defense  of 
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appellant  ^s  proof  that  the  signal  was  not  operating  at 
the  time  of  the  accident  and  consequently  the  only  op- 
portunity appellant  had  to  contradict  such  new  matter 
as  to  the  issue  relating  to  the  operation  of  the  wigwag 
crossing  signal  was  on  rebuttal.  As  stated  in  Ponte- 
corvo  V.  Clark  (1928),  95  Cal.  App.  162,  at  page  179: 
"And  the  general  rule  may  be  stated  to  be  that 
rebuttal  or  surrebuttal  testimony,  strictly  speak- 
ing, is  receivable  only  where  new  matters  have 
been   developed  by   the   evidence   of   one   of   the 
parties  after  his  case  in  chief  has  been  made  and 
concluded,  although  it  is  within  the  discretion  of 
the  trial  court  to  allow  a  party,  on  'rebuttal  or 
surrebuttal',  to  introduce  evidence  with  respect  to 
relevant  and  material  matters  as  to  which  his  mt- 
nesses  have  testified  in  chief. ' ' 

In  Schomaker  v,  Provoo  (1950),  96  A.C.A.  814,  815- 
816,  there  was  rebuttal  testimony  offered  to  contradict 
the  inference  of  intoxication  as  an  explanation  of  the 
bizarre  conduct  of  the  driver  of  ,an  automobile.  It 
was  argued  that  the  only  logical  purpose  of  such  testi- 
mony was  to  impeach  the  credibility  of  the  driver  as 
a  witness  and  that  such  impeachment  was  improper. 
The  trial  Court  held  othei-wise  and  the  Appellate 
Court  concurred,  holding  that  the  evidence  was  rele- 
vant in  attempting  an  explanation  of  the  extraordi- 
nary conduct  of  the  driver.  In  so  holding,  the  Court 
cited  Moody  v.  Peirano  (1906),  4  Cal.  App.  411,  where 
the  Court  said  at  page  418 : 

"Unless  it  can  be  seen  that  the  evidence  is  with- 
out any  weight  whatever  in  determining  the  issue 
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the  action  of  the  court  in  receiving  it  will  not  be 
reversed. 

The  tendency  of  modern  decision  is  to  admit 
any  evidence  which  may  have  a  tendency  to  il- 
lustrate or  throw  any  light  on  the  transaction  in 
controversy,  or  give  any  weight  in  determining 
the  issue,  leaving  the  strength  of  such  tendency  or 
the  amount  of  such  weight  to  'be  determined  by  the 
jury;" 

In  light  of  certain  instructions  subsequently  given 

on  the  subject  of  wigwag  crossing  signals,  it  is  even 

more    clear    that    appellant    was    prejudiced    by   the 

Court's    ruling    striking    out    Mr.    Tolson's    rebuttal 

testimony.    Among  other  things,  the  Court  instructed 

the  jury  to   minimize  appellee's   negligence   if  they 

found  that  the  crossing  was  guarded,  since  such  fact 

relieved   the   railroad  from   assuming   as  much   care 

as  when  the  crossing  is  unguarded    (R.   531).   The 

jury  was  told  that,  all  else  being  equal,  failure  of  the 

wigwag  to  operate  was  not  negligence  in  the  absence 

'  of  proof  of  appellee's  knowledge  of  the  same  or  want 

of  care  in  regard  to  the  same  (R.  532-533).  The  Court 

.  instructed  that  the  deceased  was  required  to  exercise 

!  greater  vigilance  and  care  than  would  ordinarily  be 

J  required  of  him  in  circumstances  where  the  danger 

(  of  moving  trains  was  not  reasonably  to  be  anticipated 

i  and  any  neglect  in  this  regard  branded  the  deceased 

I  as  guilty  of  negligence  (R.  544).    The  Court  stated 

t  that  the  deceased  could  not  blindly  rely  on  the  signal 

i  if  it  was  not  operating  and  that  if  he  did  so  he  was 

guilty  of  negligence  (R.  545-546).    The  jury  was  ad- 
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monished  that  the  deceased  had  a  continuing  duty 
to  stop,  look  and  listen  as  he  approached  each  track 
until  he  was  safely  clear  and  any  failure  on  his  part 
to  discharge  this  duty  was  negligence  (R.  546-547). 
The  jury  was  also  told  that  the  deceased  w^as  under 
a  duty  to  yield  the  right-of-way  at  the  crossing  (R. 
543),  and  that  a  railroad  track  was  itself  a  warning 
of  danger  without  any  other  sign  or  signal  of  warn- 
ing (R.  543). 

In  Eastman  v.  A.  T.  d  S.  F.  By.  Co.  (1942),  51 
Cal.  App.  (2d)  653,  (Supreme  Court  hearing  denied, 
667),  plaintiff's  decedent  was  killed  after  he  stopped 
at  a  railroad  crossing  guarded  by  a  wdgwag  which 
plaintiff's  mtness  testified  was  not  seen  in  operation.  \ 
Commenting  that  the  same  quantum  of  care  is  not 
required  at  a  guarded  crossing  where  a  railroad  hasj 
encouraged  travelers  to  relax  their  vigil  as  to  cross- 
ing dangers,  the  Court  said  at  page  664: 

"The  present  case  is  admittedly  a  guarded 
crossing  case,  and  testimony  was  placed  before 
the  jury  that  as  the  train  neared  the  crossing 
the  engine  crew  gave  no  w^arning  of  its  approach 
and  the  wdg-wag  was  not  operating.  Therefore, 
under  the  circumstances  of  the  case  and  the  law 
as  declared  in  the  decisions  above  cited,  a  lesser 
degree  of  care  was  reasonably  to  be  expected 
from  the  decedent  than  would  have  been  the  case 
had  the  wig-wag  signal  not  been  installed  and 
used  at  that  particular  crossing." 

The  law  as  to  deceased  stopping,  looking  and  listen- 
ing whether  the  crossing  is  guarded  or  not  is  set  foi'th 
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in  Emmolo  v.  Souther n  Pacific  Co.   (1949),  91  Cal. 

App.  (2d)  87,  at  page  91: 

''Appellants'  contention  that  plaintiff  did  not 
obtain,  as  they  stated,  a  'reasonably  assuring 
view'  of  the  tracks,  is  but  to  argue  the  weight  of 
the  evidence.  Furthermore  there  is  testimony  to 
sustain  the  implied  finding  of  the  jury  that  plain- 
tiff did  obtain  a  view,  which  to  a  reasonably 
prudent  man  would  give  reasonable  assurance  of 
his  safety.  Therefore  applying  the  rule  as  enun- 
ciated in  the  Pietrofitta  and  Toschi  cases,  supra, 
to  the  facts  and  circumstances  of  the  present 
case,  we  can  no  more  say  that  plaintiff  herein 
Avas  guilty  of  contributory  negligence  as  a  matter 
of  law  than  we  could  in  the  earlier  Pietrofitta 
case.  The  plaintiff  Emmolo  did  stop,  he  did  look, 
and  he  did  listen.  Whether  or  not  his  choice  of 
view  was  that  of  a  reasonably  prudent  man,  ex- 
ercising reasonable  precautions  for  his  own 
safety,  was  a  question  properly  left  to  the  jury." 

Thus  in  3Insic  v.  Southern  Pacific  Co.   (1949),  91 
Cal.  App.  (2d)  93,  the  Court  said  at  page  96: 

"Whether  the  place  selected  by  respondents  to 
stop  and  look  was  the  best  possible  place  under 
the  circumstances  is  immaterial.  The  operator  of 
an  automobile  is  under  a  duty  to  use  only  that 
care  which  a  reasonably  cautious  man  would  have 
used  under  similar  circumstances  in  selecting  the 
place  of  view.  {Nelson  v.  Southern  Pacific  Co.,  8 
Cal.  (2d)  648,  652  (67  P.  (2d)  682)  ;  Pietrofitta 
V.  Southern  Pacific  Co.,  107  Cal.  App.  575  (290 
P.  597).)  After  having  so  conducted  himself, 
whether  or  not  it  was  negligent  for  him  to  have 
then  proceeded  up  the  grade  and  across  the  track, 
likewise  must  depend  upon  whether  a  reasonable 
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man  would  have  so  proceeded  under  the  circum- 
stances then  existing.  {Nelson  v.  Southern  Pacific 
Co.,  supra.)  We  are  unable  to  say  as  a  matter 
of  law  that  reasonable  men  would  not  have  done 
as  respondent  husband  did  and  therefore  the  ques- 
tion was  properly  left  to  the  jury." 

In  the  recent  case  of  Southern  Pacific  Company  v. 
Souza,  decided  January  30,  1950,  179  Fed.  (2d)  691, 
which  involved  a  grade  crossing  accident,  this  Court 
said  at  page  693: 

"Appellant  argues  that  the  California  Courts 
have  established  definite  standards  of  care  for 
highway  travelers  at  railroad  crossings  and  that 
appellee's  own  testimony  shows  that  he  failed  to 
measure  up  to  those  standards  and  was  therefore 
contributorily  negligent  as  a  matter  of  law.  Many 
of  the  earlier  California  decisions  cited  by  appel- 
lant would  seem  to  sustain  this  argument.  How- 
ever, the  more  recent  decisions  of  the  Courts  of 
California,  although  they  have  not  expressly  over- 
ruled the  old  cases,  show  a  definite  policy  trend 
away  from  the  'Crystallized  fact'  cases  and  favor 
making  the  standard  of  care  a  question  for  the 
determination  of  the  jury.  Several  California 
decisions  have  held  on  similar  fact  situations  that 
whether  or  not  the  driver's  choice  of  a  place  to 
look  and  his  failure  to  look  a  second  time  con- 
stitute negligence  were  questions  of  fact  for  the 
jury." 

In  other  words,  stopping,  looking  and  listening,  if 
done  at  all  as  deceased  did  here,  is  sufficient  whether 
the  crossing  is  guarded  or  not.  Also  whether  or  not 
the  deceased  continued  to  do  so  as  he  approached  each 
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track  until  he  was  safely  clear  of  all  tracks  is  not  con- 
tributory negligence  as  a  matter  of  law  as  the  above 
referred-to  instructions  of  the  court  indicate.  In  addi- 
tion, the  jury  was  instructed  as  to  the  yielding  of  the 
right-of-way  with  no  admonition  that  in  failing  to  do 
so,  the  jury  must  find  that  the  deceased  had  knowl- 
edge of  the  api^roaching  train. 

As  to  warnings,  this  Court,  in  the  Souza  case,  said 
at  page  694: 

''Appellant  also  argues  that  it  was  error  for 
the  trial  court  to  refuse  to  give  its  proposed  in- 
struction to  the  effect  that  the  train  crew  had 
the  right  to  presume  that  the  driver  would  exer- 
cise due  care.  We  think  that  other  instructions 
concerning  the  rights  and  duties  of  the  railroad 
sufficiently  and  fairly  explained  the  railroad's 
required  standard  of  care.  Furthermore,  the  pro- 
posed instruction  was  defective  for  it  failed  to 
state  that  before  the  members  of  the  crew  could 
rely  on  this  presumption  they  must  themselves 
be  exercising  reasonable  care.  The  instruction,  as 
worded,  might  well  have  been  interpreted  by  the 
jury  to  excuse  a  failure  to  ring  the  bell  or  sound 
the  whistle." 

In  view  of  the  court's  instructions,  as  well  as  apart 
i  therefrom,  it  is  clear  that  appellant  was  prejudiced 
vwhen  the  coui*t  struck  out  the  testimony  of  Mr.  Tol- 
son  offered  in  rebuttal  to  appellee's  showing  that  the 
\  wigwag  crossing  signal  had  been  checked  every  work- 
ing day  for  four  years  prior  to  the  accident  and  had 
never  been  found  to  have  been  out  of  order  or  in  need 
of  repairs,  particularly  where  the  complaint  alleged, 
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and  appellant's  proof  in  her  case  in  chief  had  estab- 
lished, that  the  crossing-  signal  was  not  operating  at 
the  time  that  appellee's  speeding  passenger  train 
killed  appellant's  husband. 


III. 


PREJUDICIAL  ERROR  WAS  COMMITTED  WHEN  THE  COURT  IN 
ITS  INSTRUCTIONS  REPEATEDLY  DIRECTED  THE  JURY  TO 
FIND  IN  FAVOR  OF  APPELLEE. 

Instructions  proposed  by  appellant  and  given  by 
the  Court  were  mere  statements  of  principles  of  law. 
Many  instructions  proposed  by  appellee  and  given  by 
the  Court  contained  lengthy  and  detailed  repetition. 
At  least  sixteen  of  these  favored  the  questionable  for- 
mula type  of  instruction  which  ended  with  the  admo- 
nition to  the  jury  that  appellee  was  entitled  to  a  ver- 
dict. (See  third  Specification  of  Error,  supra.)  The 
jury  was  not  directed  to  find  for  appellant.  In  par- 
ticular, the  formula  instructions,  all  in  appellee's  fa- 
vor, could  well  have  been  understood  by  the  jury  as 
directing  a  verdict  for  appellee.  Hence  the  defense 
verdict  herein. 

At  the  outset  appellant  is  met  with  the  problem 
that  since  no  exceptions  were  taken  or  objections 
made  at  the  trial  to  any  of  these  sixteen  instructions 
repeatedly  directing  the  jury  to  find  for  appellee, 
appellant  cannot  now  complain  of  any  of  them.  It 
may  be  that  any  one  of  the  instructions  is  not  preju- 
dicially   erroneous.    Appellant    notes    that    Rule    51, 
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Rules  of  Civil  Pvoceduro,  by  its  language,  applies  to 
'^an  instruction." 

As  a  practical  matter,  the  reason  for  this  rule  fails 
when  there  is  wholesale  repetition  hammering  home 
the  compelling  admonition  that  the  jury  must  find  for 
appellee.  AVith  irreparable  damage  done  during  an 
hour  and  a  half  of  instructions,  the  few  minutes  oc- 
cupied thereafter  by  the  court  admonishing  the  jury 
otherwise,  had  appellant  excepted  and  objected  to  the 
repetitious  instructions  to  the  contrary,  would  clearly 
have  been  meaningless.  Thus  if  applicable.  Rule  51 
becomes  a  vicious  "heads  I  win,  tails  you  lose"  for- 
mula. The  Court  could  not  unring  a  bell  in  a  few 
minutes  which  had  been  ringing  continuously  in  the 
ears  of  the  jury  for  an  hour  and  a  half. 

The  point  being  made  by  appellant  here  has  re- 
ceived support  in  the  recent  California  case  of  Taha 
V.  Finegold  (1947),  81  Cal.  App.  (2d)  536;  Supreme 
Court  hearing  denied,  547;  where  the  court  said  at 
page  543: 

"The  instructions  oifered  by  the  plaintitf  and 
given  by  the  Court  were  mere  statements  of  prin- 
ciples of  law.  In  contrast,  in  many  of  the  instruc- 
tions offered  by  defendant  and  given  by  the 
Court,  after  stating  the  particular  principle  of 
law^,  the  instructions  then  go  on  as  'formula'  in- 
structions, 11  ending  up,  'you  will  render  your 
verdict  in  favor  of  the  defendants,'  or  'plaintiff 
will  not  be  entitled  to  recover.' 

Formula  instructions  should  not  be  given.  As 
said  in  Tice  v.  Pacific  Elec.  By.  Co.,  36  Cal.  App. 
2d  66,  71  (96  P.  2d  1022,  97  P.  2d  844),  formula 
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instructions  'are  not  calculated  best  to  serve  most 
successfully  the  administration  of  justice.  Their 
final  disappearance  will  improve  the  conduct  of 
court  trials.'  While  the  giving  of  formula  instruc- 
tions is  not  in  itself  prejudicial  error,  the  giving 
of  them,  here,  added  to  the  other  circumstances 
of  the  case,  combined  to  deny  the  plaintiff  a  fair 
trial/'  (Emj^hasis  ours.) 

As  far  as  formula  instructions  go,  the  statements  in 
the  Taha  case  are  not  new  ])ecause  such  instructions 
have  been  frowned  upon  consistently  by  the  Supreme 
Court  of  California,  an  example  of  which  appears  in 
Dahms  v.  General  Elevator  Co.,  (1932),  214  Cal.  733, 
at  page  742: 

''One  other  contention  of  appellant  warrants 
some  mention.  It  complains  of  an  instruction 
which  it  refers  to  as  a  'formula'  instruction,  and 
contends  that  it  was  erroneously  given  for  the 
reason  that  it  does  not  contain  the  charge  that 
before  defendant  can  be  held  liable  the  jury  must 
find  that  it  knew  or  should  have  known  of  the 
defective  condition  of  the  elevator  and  safety  de- 
vice. Appellant  relies  on  the  rule  that  a  formula 
instruction  must  embrace  all  the  elements  essen- 
tial to  a  recovery  and  a  failure  so  to  do  consti- 
tutes error.  We  have  no  quarrel  with  that  doc- 
trine." 

The  indelible  impression  left  by  the  repetition  that 
the  jury  was  to  find  for  appellee  was  such  that  no 
corrective  comment  by  the  Court  subsequently  could 
have  possi])ly  erased  its  disastrous  effect  on  appel- 
lant's case.  The  damage  had  been  done  and  the  de- 
fense verdict  of  the  jury  was  returned  accordingly. 


57 


Recently,  at  least  one  Federal  Court  has  seen  fit  to 
refuse  to  apply  Rule  51  where  the  reason  for  the 
rule  no  longer  existed.  Thus  in  Willis  v.  American 
Barge  Line  Co.,  decided  October  17,  1949,  (U.S.D.C., 
W.D.,  Pa.)  87  Fed.  Supp.  919,  plaintiff,  as  the  ad- 
ministrator of  the  estate  of  the  deceased,  brought  a 
wrongful  death  action  on  the  grounds  of  negligence 
against  the  defendant  barge  line.  A  verdict  was  re- 
turned for  the  defendant  and  the  plaintiff  moved  for 
a  new  trial.  In  the  interest  of  justice,  the  Court 
granted  a  new  trial  on  failure  to  charge  the  jury  that 
the  deceased  was  presimied  to  be  free  of  contributory 
negligence  Avith  the  defendant  having  the  burden  of 
establishing  contributory  negligence  by  a  preponder- 
ance or  weight  of  the  evidence.  After  the  charge  to 
the  jury,  plaintiff  had  not  excepted  to  or  made  ob- 
jection to  the  instructions  which  the  Court  subse- 
quently determined  were  erroneous.  In  this  connec- 
tion, the  Court  stated  at  page  920: 

"No  particular  instructions  were  requested  by 
counsel  for  the  plaintiff  when  an  opportunity 
was  given  at  the  conclusion  of  the  charge  relative 
to  the  burden  of  proof  as  to  contributory  negli- 
gence, and  the  presumption  which  exists  that  the 
deceased  was  free  from  contributory  negligence. 
However,  the  Court  must  be  aware  that  it  is  re- 
sponsible for  the  general  effect  of  the  charge  as 
a  whole,  and  that  a  requirement  exists  to  instruct 
the  jury  as  to  matters  of  law  that  are  funda- 
mental to  the  case.  Reithof  v.  Pittsburgh  Rail- 
ways Co.,  361  Pa.  489,  64  A.  2d  346. 

The  right  exists  in  the  trial  court  to  grant  a 
new  trial  whenever,  in  its  opinion,  the  justice  in 
a  particular  case  so  requires,  and  in  the  exercise 
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of  my  discretion  it  is  believed  that  the  circum- 
stances in  this  proceeding  justify  such  action. 
Marsh  v.  Illinois  Central  R.  Co.,  5  Cir.,  175  F. 
2d  498. 

In  view  of  the  foregoing,  I  believe  that  the 
trial  ivas  unsatisfactory  and  in  the  interests  of 
justice  a  new  trial  should  be  granted.  Sonson  v. 
J.  C.  Penney  Co.,  361  Pa.  572,  65  A.  382. 

An  appropriate  order  will  be  filed." 
(Emphasis  ours.) 

Appellant  contends  that  the  Court  below  erred  to 
the  prejudice  of  appellant  in  directing  the  jury  to 
find  for  appellee  on  at  least  sixteen  separate  occa- 
sions during  the  course  of  the  instructions. 


IV. 

THE  COURT  ERRED  IN  DENYING  APPELLANT 
A  NEW  TRIAL. 

After  judgment  on  the  verdict  was  entered  for  ap- 
pellee (R.  9),  appellant  moved  for  a  new  trial  (R. 
11).  In  so  moving,  appellant  urged  that  she  was  pre- 
vented from  having  a  fair  trial  when  the  Court  struck 
out  appellant's  rebuttal  testimony  showing  that  the 
rial  road  knew  before  the  fatal  accident  that  the  wig- 
wag crossing  signal  was  so  faulty  it  could  not  be  re- 
lied on  by  the  deceased  who  was  forced  by  the  stalled 
freight  train  to  proceed  over  the  blind  crossing  where 
appellee's  passenger  train  killed  him  (R.  513).  It  was 
also  urged  that  a  fair  trial  was  prevented  by  the  over- 
ruling of  appellant's  exceptions  to  errors  in  the 
Court's  instructions  which  excluded  the  presumption 
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of  ordinary  care  from  the  jury's  deliberations.  (R. 
563).  In  addition,  the  appellant  contended  the  motion 
should  be  granted  because,  by  repetitious  formula  in- 
structions to  the  jury,  the  court  erroneously  and  re- 
peatedly directed  a  verdict  for  appellee  (R.  523,  526, 
527,  528,  536,  538,  539,  541,  544,  545,  550,  551,  558). 
Thus  the  court  abused  its  discretion  and  committed 
prejudicial  errors  resulting  in  a  verdict  for  appellee 
that  is  contrary  to  law  and  against  the  evidence.  (R. 
574-575). 

A  new  trial  should  have  been  granted  (Rule  59, 
Rules  of  Civil  Procedure).  The  authorities  cited  here- 
inabove support  appellant's  contentions,  urged  on  the 
motion  for  new  trial  and  now  repeated  to  this  Court 
in  support  of  appellant's  appeal  from  the  judgment 
below,  showing  that  judgment  should  be  reversed.  In 
Southern  Pac.  v.  Guthrie,  decided  December  30,  1949, 
180  Fed.  (2d)  295,  this  Court  said  at  page  301: 

'*If  a  judge  states  the  law  incorrectly,  or  refuses 
to  state  it  at  all,  on  a  point  material  to  the  issue, 
the  party  aggrieved  will  be  entitled  to  a  new 
trial." 

Clearly,  if  the  Court  committed  prejudicial  error  in 
its  instructions,  and  appellant  in  all  sincerity  urges 
that  it  did,  the  jury  then  erred  in  its  verdict,  since, 
right  or  wrong,  the  jury  had  to  accept  without  ques- 
tion the  law  as  stated  and  the  directions  given  by 
the  Court  and  be  guided  accordingly  in  its  delib- 
erations. Consequently,  the  Court  erred  in  denying 
appellant's  motion  for  an  order  setting  aside  the  ver- 
dict and  judgment  entered  thereon  in  favor  of  ap- 
pellee and  for  a  new  trial. 
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CONCLUSION. 

The  record  shows  that  if  the  Court  had  permitted 
appellant  to  have  been  aided  by  the  statutory  pre- 
sumption of  ordinary  care  and  lawful  conduct,  she 
would  have  proved  conclusively  that  her  deceased 
husband  carefully  started  in  a  lawful  manner  to  cross 
appellee's  tracks  and  was  killed  in  the  process  of 
doing-  so  because  of  the  railroad's  negligence  in  the 
maintenance  of  its  faulty  \vigwag  crossing  signal  and 
the  operation  of  its  passenger  train  speeding  silently 
towards  the  fatal  accident.  Prejudicial  error  was 
committed  (1)  when  the  Court's  instructions  removed 
the  presumption  from  the  case,  (2)  when  the  court 
struck  out  pertinent  rebuttal  evidence  establishing 
the  falsity  of  appellee's  testimony  as  to  lack  of 
knowledge  of  the  railroad's  faulty  crossing  signal 
which  became  a  death  trap  for  appellant's  husband, 
and  (3)  when  the  court  repeatedly  instructed  the 
jury  to  find  for  appellee  which  the  jury  did. 

In  the  interests  of  justice  the  judgment  below  must 
be  reversed. 

Dated,  San  Francisco,  California, 
November  1, 1950. 

Respectfully  submitted, 
Dan  Hadsell, 
Sydney  P.  Murman, 
Hadsell,  Sweet,  Ingalls  &  Murman, 
Attorneys  for  Appellant. 
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No.  12,593 

IN  THE 

United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Nelda  Shanahan, 

Appellant, 


vs. 


Southern  Pacific  Company, 

Appellee. 


APPELLEE'S  BRIEF 


I. 
STATEMENT  OF  THE  CASE 

Preliminary 

It  is  necessary  to  state  the  facts.  Appellant's  statement 
studiously  avoids  established  facts  and  the  basis  of  the 
jury's  verdict  for  the  defendant.  This  is  coupled  with  a 
contention  that  the  court  need  only  review  "appellant's 
evidence"  to  consider  claims  of  error  (Appellant's  Op. 
Brief,  p.  2),  which,  even  as  made,  are  technical  only,  in  tlie 
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hope  that  there  will  thus  be  by-passed  that  review  of  the 
case  as  a  whole  which  demonstrates  that  the  jury  could  not 
fairly  have  reached  any  other  result. 

At  about  7:45  of  the  morning  of  December  27,  1948  (see 
pleadings,  R.  35,  69),  Ellis  E.  Shanahan  drove  his  auto- 
mobile onto  the  tracks  and  directly  in  front  of  a  Southern 
Pacific  passenger  train,  the  Beaver,  which  was  proceeding 
south  on  its  regular  daily  run  through  the  unincorporated 
town  of  Anderson,  California.  Shanahan's  car  was  hit  as 
it  drove  in  a  westerly  direction  over  the  second  set  of 
tracks,  the  mainline  (R.  65,  121,  306,  357,  400,  469,  487). 
He  was  killed  instantly. 

Before  reaching  the  track  on  which  he  was  struck  Shana- 
han had  passed  a  boulevard  stop  sign  from  which  point,  if 
he  had  stopped,^  he  could  have  seen  northerly  up  the  track, 
the  direction  from  which  the  train  was  coming,  more  than 
a  mile.^  The  only  direct  evidence  was  that  the  wig-wag 
signal  was  working^  (R.  399,  401,  469,  470,  471)  and  that 
the  crossing  whistles  from  the  train  were  properly  sounded* 
(R.  302,  303,  331,  355,  356,  359,  360,  390,  401,  428,  429,  457, 
458,  469,  472,  481).  In  spite  of  the  wig-wag  and  the  clearly 
visible  train,  Shanahan  drove  on.   He  had  to  first  cross  a 


1.  Appellant  claims  that  Shanahan  did  stop  at  the  stop  sign, 
but  the  witnesses  on  whom  she  relies  were  clear  in  their  testimony 
that  the  only  stop  made  was  at  the  bottom  of  a  slight  incline  lead- 
ing to  the  tracks.  This  claim  is  discussed  in  detail  below  (pp. 
25-29). 

2.  There  was  an  attempt  by  appellant  to  dispute  this,  but  the 
diagram  and  photograph  reproduced  show  that  the  view  was  un- 
obstructed. 

3.  Evidence  of  witnesses  who  saw  and  heard  the  wig- wag  work- 
ing is  set  out  below  (pp.  11-18). 

4.  Two  independent  witnesses,  Lela  Johnson  and  Alex  M. 
Andree,  as  well  as  three  trainmen  and  the  engineer  and  fireman, 
testified  that  they  heard  the  signals. 
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house  track,  which  was  clear  at  the  time,  and  his  view  up 
the  track  was  unlhnited.-"^  He  could  have  stopped  easily  at 
his  speed  of  about  five  miles*'  an  hour  if  he  had  looked,  and 
if  he  had  looked  he  would  have  seen  the  approaching  train 
which  was  bearing  down  on  him,  its  headlights  on,"^  its 
whistles  sounding. 

The  Facts  of  the  Accident 

Shanahan,  an  employee  of  the  Internal  Revenue  Depart- 
ment of  the  United  States,  was  a  resident  of  the  town  of 
Anderson.  He  had  lived  in  the  vicinity  since  he  was  a  boy, 
more  than  thirty  years  (R.  161),  and  had  been  Justice  of 
the  Peace  of  Anderson  Township  (R.  162).  The  Shanahan 
home  was  east  of  the  Southern  Pacific  Company's  mainline 
track,  which  passed  through  the  town  of  Anderson.  U.  S. 
99,  the  main  automobile  highway  up  the  Sacramento  Valley, 
lies  directly  west  of  the  tracks.  He  crossed  the  tracks  daily 
in  going  to  and  from  work.  The  train  involved  in  the  acci- 
dent was  a  regularly  scheduled  passenger  train.  It  was  a 
little  late  on  its  running  schedule,  but  appellant  established 
by  the  local  constable  that  this  was  to  be  expected  because 
it  normally  came  through  Anderson  between  7 :20  and  8 :00 
A.  M.  (R.  168).  Shanahan  was  thoroughly  familiar  with  the 
crossing  and  the  railroad  tracks  and  railroad  operations. 

5.  The  first  track  which  Shanahan  came  to  was  clear.  The 
photograph  reproduced  shows  the  unlimited  view  Shanahan  had 
while  still  eight  feet  east  of  this  track  and  twenty-six  feet  east  of 
the  center  line  of  the  main  track.  Neither  the  station  nor  any  cars 
blocked  Shanahan 's  vision, 

6.  This  estimate  is  from  appellant 's  witnesses  Hewes  and  De- 
Rosa.  The  fireman  saw  the  car  approaching  but  could  not  estimate 
its  speed  (R.  356).  Another  witness,  Griffith,  estimated  the  speed 
at  8  to  10  miles  per  hour  (R.  413-414). 

7.  There  were  two  lights  on  bright,  one  above  the  other,  shin- 
ing directly  down  the  track. 
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The  Southern  Pacific  mainline  runs  north  up  the  Sacra- ' 
mento  Valley  through  the  unincorporated  community  of 
Anderson  and  on  to  Eedding  and  points  north.  Howard 
Street  runs  westerly  into  Center  Street  in  Anderson  and 
after  an  offiset  to  the  south  along  Center  Street  continues 
on  westerly  across  the  railroad  tracks  to  Highway  99  (see 
diagram,  Exhibit  D  and  photographs  reproduced)  at  a 
point  146.7  feet  south  of  the  Southern  Pacific  station  (R. 
204). 

The  crossing  is  protected  by  a  standard  wig-wag  signal 
(R.  272),  the  familiar  mechanical  device  that  swings  back 
and  forth,  displays  a  red  light  in  the  disc  of  the  pendulum 
and  rings  a  bill  (see  photographs  reproduced).  In  addition 
there  was  the  usual  standard  crossbuck  warning  and  ap- 
proaching the  tracks  from  the  east  (as  the  deceased  did) 
there  was  an  arterial  stop  sign  33.7  feet  east  of  the  center 
of  the  mainline  track  (R.  203)  requiring  all  motorists  to 
stop  before  crossing  the  tracks.* 

A  conception  of  the  locality,  position  of  the  street,  the 
railroad  tracks,  the  wig-wag  signal,  the  arterial  stop  sign, 
the  station,  location  of  fixed  objects  and  the  like  can  best 
be  had  from  a  diagram.  Defendant's  Exhibit  D.^  This 
diagram  is  reproduced  herein  for  convenience  of  the  Court. 
In  reproducing  it,  a  reduction  in  size  was  made.  Distances 
can  be  scaled  on  +he  original  exhibit  on  the  original  scale, 
or  distances  can  be  scaled  on  the  reproduced  diagram,  for 


8.  Evidence  that  Shanahan  did  not  stop  at  the  sign  is  detailed 
below. 

9.  Introduced  as  Defendant's  Exhibit  D.  It  was  prepared  by 
an  engineer  from  a  survey  and  is  accurately  drawn  to  scale.  The 
diagram  introduced  on  Appellant's  case  was  not  established  by 
the  person  making  it  and  was  introduced  for  illustration  only  and 
not  as  a  scale  diagram. 
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though  the  scale  on  the  exhibit  will  not  apply,  tlie  graphic 
scale  on  the  diagram  was,  of  course,  reduced  proportion- 
ately and  in  the  same  ratio  as  the  diagram  as  a  whole. 

Three  tracks  cross  How^ard  Street.  From  the  east  the 
first  track  reached  is  a  house  track.^*'  West  of  this  track 
18.3  feet  is  the  mainline  (R.  203)  (where  the  accident  hap- 
pened). The  third  and  most  westerly  track  is  the  passing 
track." 

The  view  of  the  driver  approaching  the  tracks  from  the 
east  is  demonstrated  by  pictures  in  evidence.  Defendant's 
Exhibit  M  is  here  reproduced  showing  the  view  down  the 
tracks  in  the  direction  from  which  the  train  was  coming.^- 
Opposite  the  arterial  stop  sign  the  view  up  the  track  is 
open  and  free.^^  A  straight  edge  placed  at  a  point  on  the 
road  opposite  the  stop  sign  and  just  clearing  the  station 
building  demonstrates  this.^^ 


10.  The  house  track  is  the  first  set  of  rails  seen  in  the  photo- 
graph reproduced.  There  was  nothing  on  this  track  at  the  time  of 
the  accident. 

11.  A  freight  train  was  on  the  passing  track,  but  the  nearest 
car  was  north  of  the  station.  This  train  did  not  block  Shanahan's 
view  of  the  approaching  train. 

12.  The  photograph  reproduced  is  Defendant's  Exhibit  M 
taken  on  Howard  Street,  26  feet  east  of  the  center  of  the  main 
line  track  and  looking  in  a  northerly  direction  from  which  the 
train  was  coming  (R.  265).  It  shows  the  driver's  view  at  that 
point.  The  first  or  nearest  set  of  tracks  is  the  house  track  and  not 
the  track  where  the  collision  took  place. 

13.  The  stop  sign  is  only  7.7  feet  east  of  the  point  where  the 
photograph  (Exhibit  M)  was  taken.  The  diagram  demonstrates 
that  nothing  obstructs  the  view  from  the  stop  sign. 

14.  The  station  building  in  the  reproduced  diagram  is  defined 
by  the  heavy  black  line  with  hatch  marks.  Lines  west,  north  and 
east  extending  out  from  the  station  indicate  a  loading  platform 
seen  in  the  photograph.  This  is  not  high  enough  to  obscure  the 
view  of  a  train.  The  straight  edge  should  be  along  the  station 
proper  indicated  by  the  heavy  line  with  hatching. 
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Before  turning  from  Center  Street  into  the  Howard 
Street  crossing  there  is  a  slight  incline  up  to  the  tracks. 
This  is  shown  on  Defendant's  Exhibit  I,  which  has  been 
reproduced.^^  The  start  of  the  incline  is  fixed  on  the  dia- 
gram by  the  easterly  end  of  the  most  northerly  dotted  line 
of  Howard  Street  extending  into  Center  Street  (R.  213).  As 
will  appear  later,  it  was  at  this  point  that  Shanahan 
stopped  and  from  this  point  continued  on  without  stopping 
again  until  the  collision.^^  The  view  at  this  point  was  some- 
what obscured  by  the  station.  The  station  did  not  obscure 
the  view  at  the  boulevard  stop  sign  where  he  should  have 
and,  indeed,  was  required  to  stop.^"^ 

Approximately  an  hour  (R.  403)  before  the  accident  a 
northbound  freight  train  had  pulled  into  the  passing  (most 
northerly)  track  and  had  stopped  with  its  caboose  north  of 
but  in  the  vicinity  of  the  station  (R.  395).^^  The  Howard 
Street  crossing  was  clear.  There  were  no  other  railroad 
cars  around  (R.  157, 158)  and  the  train  on  the  passing  track 
did  not  obstruct  the  view  of  the  main  line  from  the  east  (R. 
158). 

Shanahan  drove  south  parallel  to  the  tracks  and  along 
Center  Street  immediately  before  the  accident  and  as  he 


15.  The  photograph  reproduced  is  Defendant's  Exhibit  I  taken 
at  the  intersection  of  Howard  and  Center  Streets,  100  feet  east  of 
the  main  line  track,  and  looking  in  a  westerly  direction.  It  shows 
the  bottom  of  the  slight  incline  where  Shanahan  was  seen  to  stop. 
Obviously  this  is  marked  by  the  puddle  showing  in  the  picture. 
The  stop  sign  can  be  seen  at  the  top  of  the  incline  and  a  consider- 
able distance  west.  The  wig-wag  signal  is  also  shown. 

16.  There  can  be  no  doubt  that  Shanahan  stopped  only  at  the 
bottom  of  the  incline  (R.  99,  133,  134,  136).  This  is  discussed  in 
more  detail  below. 

17.  See  footnote  13,  p 

18.  The  train  on  the  passing  track,  being  clear  of  Howard 
Street,  did  not  activate  the  wig-wag.  The  wig-wag  commenced 
functioning  with  the  approach  of  the  passenger  train. 


Defendant's  Exhibit  I 


7 
did  so  he  was  seen  by  the  occupants  of  an  automobile  which 
turned  left  from  east  Howard  Street  behind  the  Shanahan 
car.  From  this  point  on  Shanahan's  conduct  was  observed 
by  these  two  men,  Hewes  and  DeRosa  (59-65,  75-80,  116- 
121,  130-139),  called  as  witnesses  by  the  plaintiff,  and  his 
crossing  of  the  railroad  tracks  and  the  accident  was  Avit- 
nessed  by  three  other  persons. ^'^  These  witnesses  were  Mrs. 
Lela  Johnson^"  (R.  466-491),  a  woman  living  at  Anderson, 
Philip  S.  Kafer^^  (R.  347-382),  the  fireman  on  the  train  in- 
volved, and  Luther  L.  Griffith^^  (R.  392-424),  the  conductor 
of  the  train  which  had  stopped  on  the  passing  track.  His 
actions  having  been  thus  observed  and  described  by  these 
witnesses,  and  the  physical  facts  and  the  sounding  of  warn- 
ings (R.  389-390,  428,  429,  457,  469)  and  the  operation  of 
the  wig-wag  having  been  established  by  other  witnesses-^ 
(R.  469-470,  471),  the  jury  could  quite  properly  determine 
for  itself  how  Shanahan  drove  over  the  crossing  and  what 
care,  if  any,  he  took  for  himself.  There  was  no  compulsion 
for  the  jury  to  find  in  accordance  with  any  presumption  in 
this  regard. 

Shanahan  was  seen  to  drive  up  to  the  foot  of  a  slight  in- 
cline  east  of  the  railroad  tracks  at  the  Howard  Street 


19.  Appellant's  Opening  Brief  (p.  8)  states  that  there  were 
only  two  eye  witnesses  to  the  accident.  This  is  wrong. 

20.  Mrs.  Johnson  saw  the  approach  of  the  train,  heard  its 
whistle  being  sounded,  saw  the  headlights,  saw  and  heard  the 
wig-wag  operating  at  Howard  Street  and  saw  the  Shanahan  car 
before  and  at  the  instant  of  the  impact. 

21.  Kafer  saw  the  Shanahan  automobile  approach  and  hollered 
to  the  engineer  to  apply  the  brakes. 

22.  nriffith  saw  and  heard  the  train  approaching,  saw  and 
heard  the  wig-wag  working  and  saw  the  automobile  approaching 
the  crossing  before  it  was  struck. 

23.  Lela  Johnson.    Her  testimony  is  quoted  at  length  below. 


crossing  where  he  stopped-^  (R.  133,  134,  135,  99).  He  was 
then  50  feet^^  east  of  the  nearest  track  and  68  feet-"  east 
of  the  track  on  which  he  was  struck.  He  was  observed  to 
rub  his  hand  over  the  inside  of  the  windshield  of  his  coupe 
(R.  61,  79,  118,  119),  wiping  the  portion  directly  in  front  of 
him.^'^  Evidently,  he  was  endeavoring  to  wipe  off  the  mois- 
ture that  had  formed  on  the  inside  of  the  windshield,  the 
same  moisture  that  steamed  up  the  windshield  of  the  car 
occupied  by  Hewes  and  DeRosa  (R.  61,  79,  118),  directly 
behind  him.  He  was  not  seen  to  wipe  the  windshield  and 
window  to  his  right^^  (R.  79)  where  steam  would  obstruct 
his  view  of  a  train  coming  from  the  north.  There  can  be  no 
presumption  that  he  took  this  precaution. 

Meanwhile,  Southern  Pacific  Company's  passenger  train 
No.  13,  the  Beaver,  was  running  southward,  from  Redding, 
through  the  unincorporated  community  of  Anderson.  The 
train  was  a  few  minutes  behind  schedule  but  this  was  not 
unusual  for  this  train  (R.  168)  and  it  was  proceeding  at  a 
speed  variously  estimated  at  between  65  and  70  miles  an 
hour  and  within  the  speed  restrictions  set  by  the  company,^^ 


24.  See  footnote  16,  p.  6.  This  is  fully  discussed,  pp.  25-29. 

25.  This  distance  can  be  scaled  on  the  diagram  reproduced, 

26.  The  nearest  track  was  18.3  feet  east  of  the  main  line. 

27.  The  windows  of  the  Shanahan  car  were  up.  Highway 
Patrol  Officer  Sublett  investigated  the  wrecked  car  and  testified 
that  the  windows  were  up.  There  was  no  testimony  by  Hewes  or 
DeRosa  that  Shanahan  wiped  off  the  windshield  on  the  right  hand 
side  or  the  side  window.  If  the  windshield  in  front  of  him  was 
steamed  up  the  other  windows  were  also. 

28.  His  actions  were  described  by  Hewes  and  DeRosa. 

29.  That  the  speed,  even  at  70  miles  per  hour,  was  within  the 
permitted  speed  was  established  by  the  engineer.  There  was  then 
an  objection  and  the  question  was  withdrawn  upon  counsel's 
statement,  in  effect,  that  no  claim  of  violation  of  company  rules 
was  asserted  (R.  303-304). 
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and  a  lawful  si^eed.  The  fixed  headlight  was  on  ])right,  not 
dim  (R.  321,  354,  355).  The  Mars  light,  the  extra  headlight 
that  swings  from  side  to  side,  to  give  the  engineer  a  vision 
to  the  side  of  the  beam  of  the  fixed  headlight,  had  been 
centered  (R.  321,  354,  355,  363),  as  railroad  rules  required, 
on  approaching  the  freight  train,  to  permit  the  freight  train 
crew  to  identify  the  passenger  train.  The  Mars  light  with 
the  main  headlight,  was  trained  directly  down  the  track. 
All  of  the  necessary  crossing  whistles  were  sounded^"  and 
this  was  established  by  independent  witnesses^^  as  well  as 
the  engineer  and  fireman  of  the  passenger  train  and  the 
crew  members  of  the  freight  train.^^ 

As  the  passenger  train  approached  the  Howard  Street 
crossing  the  wig-wag  at  that  crossing  began  to  operate 
(R.  399,  400,  469,  470,  471).  It  moved  backward  and  for- 
ward, the  red  light  came  on  and  the  bell  sounded.  This  is 
the  testimony  of  eye-witnesses. 

Notwithstanding  all  of  these  warnings,  Shanahan,  in  the 
face  of  the  train,  started  up  from  his  position  at  the  foot 
of  the-  slight  incline  at  the  Howard  Street  crossing,  passed 
the  boulevard  stop  sign,  where  by  law  he  was  required 
to  stop,  and  proceeded  across  the  first  track  and  onto  the 
next  set  of  tracks,  the  mainline,  where  he  was  struck  by  the 
engine  of  the  passenger  train.  Some  200  feet  north  of  the 
crossing  (R.  358,  359),^^  the  fireman,  from  whose  direction 


30.  Crossing  signals  were  sounded  for  other  crossings  in  the 
vicinity  as  well  as  Howard  Street.   The  bell  was  ringing  as  well. 

31.  Lela  Johnson  and  Alex  M.  Andree. 

32.  Griffith  and  Thomas.  In  addition  the  head  brakeman,  Cail- 
lonette,  of  the  passenger  train  heard  the  whistles. 

33.  Kafer  estimated  that  he  was  about  opposite  the  train  order 
post  which  would  scale  on  the  diagram  at  about  220  feet  from  the 
crossing.  The  mark  he  made  on  the  diagram  scales  at  about  170 
feet  from  the  crossing. 
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Shanahan  was  coming,  saw  tiie  automobile  driving  onto 
the  tracks,  shouted  to  the  engineer  and  the  emergency 
brakes  were  applied  immediately  (R.  356,  357,  305,  306). 
The  train  was  unable  to  stop.  The  Shanahan  automobile  was 
struck  directly  behind  the  right  hand  door,  thrown  to  the 
side  of  the  track,  and  Shanahan  was  immediately  killed. 

The  accident  happened  in  the  early  morning.  It  was 
"breaking  day."  There  was  sufficient  light  to  see  objects  at 
a  distance  without  artificial  light,  although  it  was  still  some- 
what dark.  The  weather  was  cloudy,  overcast,  and  described 
as  somewhat  "misty"  (R.  148,  72,  309,  403,  472,  473,  482). 
There  was  sufficient  moisture  in  the  atmosphere,  and  it  was 
sufficiently  cold,  so  that  automobile  windshields  and  win- 
dows "fogged  up"  or  steamed  up  (R.  78,  152). 

The  evidence  established  that  Southern  Pacific  train  No. 
13  was  operated  properly,  and  that  the  wig-wag  signal,  the 
crossing  protection  at  the  Howard  Street  crossing,  func- 
tioned properly.  The  engine  had  sounded  crossing  whistles, 
in  fact  had  whistled  almost  continuously  since  entering 
Anderson,  and  its  headlights  were  on  bright.  The  deceased 
drove  his  automobile  directly  into  the  path  of  a  fast  mov- 
ing locomotive  despite  the  fact  that  the  crossing  wig-wag 
gave  warning  of  its  approach  and  it  was  clearly  visible  to 
him,  had  he  looked  for  it.  There  could  be  no  presumption 
that  he  looked.  He  was  not  seen  to  turn  his  head.  Had  he 
looked  he  must  have  seen.  The  facts  abundantly  demon- 
strate that  there  was  no  negligence  on  the  part  of  the 
Southern  Pacific  Company,  the  respondent,  and  that  Ellis 
E.  Shanahan  negligently  and  carelessly  operated  his  motor 
vehicle  so  as  to  drive  it  directly  into  the  path  of  the  train. 
The  facts  conclusively  established  that  Southern  Pacific 
was  entitled  to  verdict,  and  the  jury  gave  it  its  verdict. 
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Assumptions  and  Claims  of  Appellant 
Not  Supported  by  the  Record 

Appellant  made  various  claims  of  negligence,  and  various 
claims  to  excuse  deceased's  contributory  negligence,  none 
of  which  the  jury  would  accept.  One  obvious  reason  for  this 
was  that  the  claims  which  were  made  before  the  jury  were 
not  supported  by  the  evidence.  Again  on  appeal  we  find  ap- 
pellant making  assumptions,  statements  and  claims  in  her 
behalf  which  are  contrary  to  the  record  and  a  distortion  of 
the  evidence. 

We  do  not  undertake  to  discuss  all  of  the  inaccuracies  in 
appellant's  brief  but  shall  confine  ourselves  to  an  exj^osure 
of  some  of  the  most  exaggerated  claims  made  by  appellant. 

THE  WIG-WAG. 

There  was  a  contention  that  the  Avig-wag  did  not  func- 
tion, but  appellant's  contention  that  the  wig-wag  did  not 
fnnctions  is  contrary  to  all  the  direct  evidence.  In  her  brief 
appellant,  without  qualification,  represents  as  an  estab- 
lished fact  that  the  wig-wag  was  not  working.  To  so  state 
is  to  arbitrarily  disregard  the  evidence  of  the  only  eye 
witnesses  who  saw  the  wig-wag  operating  and  is  an  imposi- 
tion on  the  Court. 

That  the  Avig-wag  was  operating  Avas  established  to  the 
satisfaction  of  the  jury  by  the  unqualified  testimony  of  Avit- 
nesses  who  saw  and  heard  it  just  before  the  accident. 

Mrs.  Lela  Johnson,  an  independent  Avitness,  a  resident 
of  Anderson,  saw  the  accident  from  her  front  yard.  Her 
testimony  left  no  doubt  that  the  AAdg-Avag  Avas  going,  its 
light  on  and  bell  ringing  as  the  Shanahan  automobile  drove 
onto  the  crossing.  She  testified: 
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"Q.  I  am  asking  you  if  at  any  time  that  you  were 
standing  there  in  your  front  yard  that  morning  and  as 
the  train  was  coming  up  to  the  crossing  and  as  the  car 
approached  the  crossing,  did  you  see  a  wigwag  f 

A.     I  saw  it  then  when  I  looked  at  the  crossing. 

Q.  When  you  looked  at  the  crossing,  can  you  tell 
us  whether  or  not  the  wigwag  was  in  operation? 

A.     It  was  working  and  the  bell  Avas  ringing. 

Q.    Did  you  hear  the  bell  ringing? 

A.    Yes,  sir,  I  heard  the  bell  ringing. 

Q.    Did  you  see  a  light  on  the  wigwag? 

A.    Yes,  sir,  I  did. 

Q.    Did  you  see  it  wag  back  and  forth? 

A.     Yes,  I  sure  did."  (R.  469-470) 

She  further  testified : 

"Q.  That  is  when  you  saw  the  automobile  at  that 
time?  A.     Yes,  I  saw  the  car. 

Q.  And  at  the  same  time  you  saw  the  wig-wag  in 
operation?  A.     Yes,  sir,  it  was. 

Q.  And  had  you  heard  the  bell  on  the  wig-wag  be- 
fore that  ?  A.     Y'es,  sir,  I  had. 

Q.  Had  you  heard  the  bell  on  the  wig-wag  before 
you  heard  the  whistle  for  the  train  or  after? 

A.  Well,  I  heard  the  train  coming  down  the  track, 
then  I  paid  attention  to  the  bell.  The  wig-wag  was 
running  before  the  train  got  there  and  the  bell  was 
ringing."  (R.  471) 

Luther  L.  Gri-ffith,  was  the  conductor  on  the  freight  train 
which  was  in  the  siding  at  the  time  of  the  accident.  His 
train  had  pulled  into  the  siding  about  one  hour  before  to 
permit  three  southbound  trains  to  go  by.  He  observed  the 
wig-wag  signal  working  properly  for  the  two  trains  that 
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preceded  the  one  involved  in  the  accident.^^  The  wig- wag,  its 
bell  and  light,  Avere  seen  by  him  to  function  as  it  was  in- 
tended to.  As  the  passenger  train  involved  approached  he 
was  standing  on  the  station  platform  and  crossed  over  to  a 
position  behind  his  caboose  (R.  398).  He  saw  the  Shanahan 
automobile  approaching  the  crossing.  He  testified  that  the 
wig-wag  was  working  at  that  time.  His  testimony  was : 

"Q.     Then  will  you  tell  us  as  best  you  can,  as  yon 

were  standing  there  behind  the  caboose,  the  train  went 

by;  first,  can  you  tell  us  whether  or  not  you  made  any 

observation  as  to  whether  the  wig-wag  was  working? 

A.    The  wig--wag  was  working. 

Q.     This  was  as  13  was  approaching  the  crossing? 

A.    No.  13."  (R.  399) 

Highway  Patrol  Officer  Lloyd  Suhlett  responded  to  an 
emergency  call,  and  arrived  at  the  scene  of  the  accident  to 
investigate  it  at  about  8:15  A.  M.  (R.  215).  He  was  still  in 
the  course  of  his  investigation  when  the  signal  maintainer, 
James  R.  Rowe,  arrived  on  his  track  car  to  make  a  test  of 
the  signal  (R.  219-220).  The  Avig-wag  signal  had  not  been 
touched  up  to  this  time  and  Officer  Sublett  went  with  Signal*- 
man  Rowe  to  observe  the  results  of  the  test.  Also  present 
was  the  coroner  (R.  219).  In  the  presence  of  Officer  Sublett 
and  the  coroner,  the  wig-wag  was  tested  and  found  to  be 
working  properly.  Highway  Patrol  Officer  Sublett's  testi- 
mony is  perfectly  clear : 

"Q.  All  right,  now,  will  you  tell  us  what  was  done  in 
testing  the  bell  and  what  the  results  of  that  test  were  ? 

A.     Well,   Mr.   Rowe   opened  up   the   control  that 


34.  A  southbound  train  had  come  through  Anderson  only  about 
10-15  minutes  before  the  accident.  The  signal  worked  properly 
then  (R.  397). 
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houses  the  relays  that  operate  the  bell  and  he  short- 
circuited  the  relays  out,  the  bell  started  ringing,  and 
I  observed  the  light  was  lighted,  the  red  light,  and  the 
banner  of  the  wig-wag. 

Q.  That  is  the  red  light  in  the  wig-wag  was  burn- 
ing? 

A.     Yes. 

Q.     The  bell  rang  properly! 

A.     That's  right. 

Q.  And  what  about  the  movement  of  the  arm  of  the 
wig- wag  ? 

A.    It  moved  as  normally  should,  normally  does. 

Q.  And  you  tested  more  than  once,  he  tested  it  more 
than  once — 

A.  Yes,  he  tested,  those  relays,  one  for  the  south- 
bound movement  of  trains,  one  for  the  northbound 
movement,  and  he  tested  it  tw'o  or  three  times  to  see 
if  it  would  operate  each  time,  which  it  did.''  (R.  219- 
220) 

Although  the  signal  worked  properly  upon  these  tests 
and  no  repairs  were  required  and  none  were  made  (E.  283), 
Officer  Sublett  made  doubly  sure  by  returning  to  the  scene 
of  the  accident  later  on  in  the  morning  of  the  same  day  to 
observe  for  himself  the  workings  of  the  signal  when  acti- 
vated by  both  southbound  and  northbound  trains.  He  testi- 
fied that  it  worked  properly,  as  follows : 

"Q.  Now  then,  may  I  ask  you  this :  Did  you  make 
any  other  observations  of  your  oa\ti  with  respect  to 
the  working  of  that  \\'ig-wag  signal  on  that  day? 

A.  Yes,  on  two  occasions  I  checked  the  operation 
of  it  while  trains  were  passing  the  point  and  approach- 
ing the  wig-wag. 

Q.     And  did  it  operate  correctly  on  that  occasion! 
A.     It  did. 
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Q.  And  will  you  tell  us  whether  that  was  for  a 
movement — when  the  train  moved  over  the  main  line? 

A.  Yes,  it  was  a  train  moving  through  and  passing 
right  on  through  the  town  of  Anderson  in  both  cases. 

Q.  Can  you  tell  us  whether  it  was  from  the  north  or 
from  the  south  ? 

A.  The  first  train  was  a  freight  train  from  the 
north.  The  second  train  was  a  train,  No.  16  from  the 
south."  (K.  221-222) 

Signal  Maintainer  James  R.  Rowe  testified  to  his  inspec- 
tion after  the  accident  and  that  the  signal  worked  properly 
(R.  281-282),  that  no  repairs  were  made  and  none  was  re- 
quired (R.  283).  He  also  testified  that  the  wig-wag  signal 
was  tested  by  him  regularly  on  working  days  and  he  ex- 
plained the  manner  in  which  it  operated.  The  signal  is  so 
constructed  that  in  the  event  that  something  goes  wrong 
with  the  signal  a  separate  circuit  supplied  by  a  battery  will 
cause  the  wig-wag  to  commence  operating,  so  that,  if  out  of 
repair  the  signal  will  commence  its  warning  rather  than 
fail  to  work  for  the  passing  motorists  (R.  272-275 ).^-^ 

From  this  evidence  there  was  only  one  conclusion  which 
the  jury  could  have  drawn  and  that  was  that  the  signal 
was  oi^erating  properly  at  the  time  of  the  accident.  There 
was  an  attempt  by  the  plaintiff's  w^itnesses,  Hewes  and 
DeRosa,  to  say  that  the  wig-wag  was  not  working  because 
they  did  not  see  it.  The  attempt  failed,  however,  when  both 
of  these  witnesses  admitted  on  cross  examination  that  they 
could  not  say  whether  the  wig-wag  was  working  or  not 
(R.  87-88,  158-159). 


35.  Rowe  testified  that  in  his  experiences  as  a  signal  maintainer 
he  knew  of  no  condition  that  could  cause  the  signal  to  work  prop- 
erly when  tested  as  he  did  but  to  not  work  2-21/2  hours  before 
(R' 287-288). 
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Hewes  was  confronted  with  a  statement  taken  immedi- 
ately after  the  accident  \vhich  he  admitted  he  made  and 
which  he  finally  admitted  was  a  true  and  correct  statement. 
In  his  statement  immediately  after  the  accident  he  had 
said  "I  cannot  state  whether  or  not  the  wig-wag-  signal  at 
the  crossing  was  operating  at  the  time  of  the  accident  or 
not  *  *  *"  Counsel  for  plaintiff,  in  an  effort  to  keep  this 
statement  out  of  evidence  placed  his  own  construction  on 
the  witnesses'  prior  testimony  and  in  effect  admitted  that, 
whatever  he  may  now  claim  for  Hewes  testimon}^  it  could 
mean  no  more  than  that  he  did  not  know  whether  the  wig- 
wag was  working  or  not.  The  record  in  this  respect  is : 

"Mr,  Phelps :  I  will  read  this  to  you  and  ask  you  if  you 
made  this  statement  and  if  it  isn't  true  and  correct 
and  this  was  what  you  said  at  that  time:  'I  cannot 
state  whether  or  not  the  wig-wag  signal  at  the  crossing 
was  operating  at  the  time  of  the  accident  or  not,  al- 
though I  did  not  see  any  type  of  light  burning  or  any 
signal  at  the  crossing  and  did  not  observe  any  signal 
at  the  crossing.  I  also  did  not  hear  any  signal  bells 
ring,  but  this  may  also  be  due  to  the  fact  that  the 
windows  were  closed  on  my  car.' 

Mr.  Murman:  I  submit  that  is  not  impeaching,  if  your 
Honor  please.  That  is  consistent  with  the  witness' 
testimony. 

Mr.  Phelps :  Well— 

The  Court :  Just  a  minute.  I  will  allow  the  matter 
that  has  been  read  to  stand  in  the  record. 

Q.     (By  Mr.  Phelps) :  Did  you  make  that  statement! 

A.     That  is  right. 

Q.     That  is  still  true  and  correct,  isn't  it? 

A.     That  is  right."  (K.  87-88) 
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John  L.  DeRosa,  also  called  by  the  plaintiff,  readily  ad- 
mitted that  his  testimony  could  not  go  beyond  the  fact  that 
he  did  not  know  whether  the  wig-wag  was  working  or  not. 
He  testified : 

"Q.  And  you  did  not  know  whether  it  was  working 
or  not? 

Mr.  Murman:  That  is  the  same  thing.  Your  Honor, 
he  can  only  testify  to  what  he  saw,  can't  testify  whether 
it  was  working  or  not. 

The  Court :  I  will  allow  the  question.  Do  you  know 
whether  or  not  it  was  working? 

A.  As  my  memory  serves  me,  I  can't  remember  of 
seeing  it  working,  no. 

Q.  So  that  answer  would  mean,  of  course,  you  don't 
know  whether  it  was  working  or  not,  isn't  that  fair  to 
say? 

A.     Precisely."  (R.  158-159) 

If  there  be  any  doubt  that  the  testimony  of  Hewes  and 
DeRosa  established  nothing  and  that  no  inference  could  bQ 
drawn  from  their  testimony  that  the  signal  was  not  work- 
ing, it  was  set  at  rest  by  the  testimony  of  Highway  Patrol 
Officer  Lloyd  Sublett,  who  interviewed  both  Hewes  and  De- 
Rosa  on  the  day  after  the  accident.  He  asked  them  both 
whether  they  knew  whether  the  signal  was  working  or  not. 
They  said  they  did  not  know.  He  asked  them  both  whether 
they  had  looked  for  the  signal.  They  admitted  they  had  not 
looked.^^  The  officer  testified  as  follows : 

"Q.  And  in  the  course  of  that  investigation  did  Mr. 
Hewes  tell  you  that  he  didn't  know  whether  the  wig- 
wag was  working  or  not? 


36.  If  they  did  not  look  they  could  not  know  whether  the 
signal  functioned  and  any  claimed  testimony  from  them  would 
have  no  probative  value. 
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A.     Yes,  he  told  me  that. 

Q.     Did  Mr.  DeRosa  tell  you  that  also  ? 

A.     He  also  told  me  that  he  didn't  know. 

Q.     And  that  he  didn't  look  ? 

A.     That's  right. 

Q.     And  the  same  is  true  with  Mr.  Hewes  ? 

A.  Yes."  (R.  223-224)3^ 
This  is  the  state  of  the  record  and  it  is  in  the  face  of  this 
evidence  that  appellant's  opening  brief  represents  to  this 
Court  flatly,  without  qualification,  "the  wig-wag  crossing 
signal  was  not  working  *  *  *"  (appellant's  opening  brief, 
p.  3).^« 

THE  WHISTLE  ON  THE  LOCOMOTIVE. 

There  was  a  contention  that  the  whistle  was  not  sounded 
by  the  train  as  it  approached  the  crossing.  It  is  stated  as  a 
fact  by  the  appellant  in  her  opening  brief  that  "no  whistles 


37,  On  cross  examination  officer  Sublett  again  testified : 

"Q.  Don't  you  also  remember  that  when  you  talked  to  Mr. 
DeRosa  and  Mr.  Hewes  they  said  they  didn't  see  the  wig-wag 
operating  ?  A.    Yes. 

Q.  So  it  wasn't  that  they  were  not  sure  whether  it  was  oper- 
ating or  not,  but  they  didn't  see  it  operating,  is  that  correct? 

A.  They  said  they  couldn't  tell  me  whether  it  was  operating 
or  wasn't. 

Q.     Didn't  they  also  say  they  didn't  see  it  operating? 

A.     They  said  they  didn't  look. 

Q.     Both  of  them  said  they  didn't  look? 

A.  Mr.  DeRosa  or  Mr.  Hewes,  rather,  told  me  that  he  didn't 
see  it,  he  didn't  look.  I  asked  Mr.  DeRosa  if  he  saw  whether  it 
was  operating  or  not,  and  he  said,  'No,  I  didn't  look,  either.' 

Q.     Both  of  them  said  they  didn't  look?  A.     Yes. 

Q.  But  in  addition  to  that  they  said  they  couldn't  tell  you 
whether  it  was  operating  or  not? 

A.     That  is  right,  they  said  they  couldn't  tell  me."  (R.  231-232) 

38.  Appellee  contended  on  the  trial  (and  still  does)  that  there 
was  no  evidence  to  support  the  allegations  of  the  complaint  that 
the  wig-wag  signal  was  negligently  maintained  or  operated.  A 
motion  to  withdraw  this  issue  from  the  jury  was  made  (R.  518). 
It  should  have  been  granted. 
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had  been  heard  before  that  [before  the  collision]  *  *  *." 
Again  it  is  necessary  to  point  out  that  appellant's  statement, 
upon  which  she  wants  this  Court  to  act,  is  not  supported  by 
the  record.  In  addition  to  the  engineer  and  fireman  of  the 
passenger  train  who  respectively  sounded  the  whistle  and 
bell  of  the  locomotive,  the  warnings  were  confirmed  and 
were  heard  by  two  independent  witnesses,  residents  of  the 
community  of  Anderson,  and  by  two  members  of  the  crew 
on  the  freight  train  which  was  in  on  the  siding/''® 

Lela  Johnson,  testified  that  she  heard  the  train  coming, 
heard  crossing  warnings  being  sounded  and  because  of  this 
waited  to  watch  the  train  as  it  proceeded  south.  Her  testi- 
mony : 

"Q.  Now,  what  was  that  that  attracted  your  atten- 
tion to  the  train?  Did  you  hear  any  whistles  before 
that? 

A.  Well,  as  I  was  coming  out  my  yard,  I  heard  a 
train  come  away  up  the  track,  and  the  whistle  and  horn 
was  going"  and  she  was  blowing  and  blowing  there  at 
the  crossing,  you  know,  so  when  she  gets  down  to  An- 
derson near  the  station,  you  see,  she  blew  a  long  whistle 
and  horn.  Yes,  sir,  she  blowed  and  that  make  me  look 
more  so,  then  I  kept  my  eyes  right  on  her,  and  when 
I  throwed  my  eyes  to  the  crossing  I  saw  this  car  come 
up  and  just  as  the  car  drove  up  on  the  track  the  train 
knocked  it  off."  (E.  469) 

"Q.  You  heard  the  train  when  it  was  way  down  the 
track? 

A.     Yes,  a  good  ways  up  the  track. 

Q.  You  heard  the  sound  of  the  whistle  for  the  Ferry 
Street  crossing  in  Anderson? 


39.     It  was  also  heard  by  Caillouette,  head  brakeman  of  the 
passenger  train  (R.  457). 
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A.  Yes,  for  the  Ferry  Street  crossing,  before  you 
got  down  to  the  Howard  Street  crossing."  (K.  472) 

On  cross  examination^^*  she  said  that  she  thought  that  the 
train  was  about  a  mile  up  the  track  when  she  first  heard 
it.  She  testified : 

"Q.     What  did  you  hear  about  the  train? 

A.  I  just  heard  the  rumbling  of  the  train  and  I 
heard  the  whistle  way  up  the  track,  seemed  to  me  like 
it  might  be  about  a  mile  up  the  track. 

Q.     Was  it  a  whistle  you  heard,  a  steam  whistle? 

A.     I  heard  a  horn  and  the  whistle. 

Q.     You  heard  a  horn  and  whistle  ? 

A.    Yes,  sir. 

Q.     When  you  say  horn,  what  do  mean  by  that? 

A.  Well,  the  steam  whistle  it  blows  and  the  horn 
goes  something  like  this:  Ahhhh-ahhhh-ahhhh."  (R. 
481) 

Alex  M.  Andree  testified  that  he  saw  the  headlights  of 
the  locomotive  and  heard  the  whistles  for  all  the  crossings 
in  Anderson,  including  those  north  of  where  the  accident 
happened.  Mr.  Andree  had  lived  in  Anderson  for  about 
twenty  years  and  had  known  both  Mr.  and  Mrs.  Shanahan 
well  before  this  accident,  and  Mrs.  Shanahan  since.  His 
testimony : 

"Q.    All  right.  As  that  train  came  down,  came  into 
Anderson,  what  was  it  about  that  train  that  attracted 
your  attention  to  it? 
A.    Well,  the  whistles."  (R.  428) 


39a.  Mrs.  Johnson's  testimony  came  as  no  surprise  to  plain- 
tiff's counsel,  for  on  rebuttal  he  called  a  Mr.  Wilbert  G.  Whit- 
field, who  investigated  the  accident  for  the  Department  of  Internal 
Revenue  on  behalf  of  the  Federal  Compensation  Commission. 
Mrs.  Johnson  had  told  him  on  the  day  after  the  accident  that  she 
had  heard  the  horn  honking  and  the  bell  ringing  as  the  train  was 
approaching  the  crossing  (R.  501-502). 
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"Q.     Did  you  hear  a  whistle  for  any  crossings  north  ? 

A.     Another  crossing  above  there — 

Q.     I  am  sorry — 

A.     (Continuing) :     They  whistled  for  that  crossing. 

Q.     What  crossing  is  that? 

A.  That  is  the  one  between — there  is  two  crossings 
up  there  between — between  Spring  Creek.  There  is  one 
crossing  this  side  and  another  crossing  between  the 
Signal  Oil,  the  crossing  there  and  the  next  crossing  is 
North  Street. 

Q.  All  right,  did  you  hear  the  train  blow  for  those 
crossings?  A.     I  did. 

Q,  You  did.  And  did  you  hear  the  train  blow  for  the 
other  crossings  in  the  town  of  Anderson? 

A.  Yes,  he  blew  for  North  Street  and  the  time  he 
got  down  to  Howard  Street  he  opened  her  up  again  on 
Ferry  Street,  and  it  was  still,  still  whistling  when  I 
walked  into  the  house.  I  didn't  pay  much  attention. 
I  know  there  was  a  freight  train  to  pull  out,  the  whistle 
was  still  blowing  out  after  he  went  through  Ferry 
Street  and  I  went  inside."  (R.  429) 

Luther  L.  Griffith,  conductor  of  the  freight  train,  also 
heard  the  train  whistling  as  it  aproached  the  crossing.  He 
testified : 

"Q.     Did  you  hear  any  whistle  in  this  area  of  the 
s-tation  at  the  crossing  as  the  train  cut  off  your  view? 
A.    The  whistle  was  blowing  continually. 
Q.     Tied  the  cord  down? 
A.     Placed  as  a  crossing  whistle. 

Q.     The  whistle  was  being  blown  continuously. 
A.     That  is  with  spacing  of  a  crossing  whistle. 
Q.     Well,  I  suppose  by  that  you  mean  it  was  blown 
separately  for  each  crossing,  but  continuously  as  the 
crossings  were  approached? 
A.     That's  right."  (R.  421) 
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George  W.  Thomas,  the  brakeman  of  the  freight  train, 
had  walked  to  a  point  north  of  the  North  Street  crossing 
as  the  train  approached.  His  testimony  as  to  the  whistle  was 
as  follows : 

"Q.  And  can  you  tell  us  whether  or  not  the  train 
as  it  came  into  Anderson  and  after  it  passed  you  going 
through  Anderson,  were  any  crossing  whistles  sound- 
ed? A.     Yes,  they  were  sounded. 

Q.  Approximately  where,  as  you  now  remember, 
were  the  whistles  sounded? 

A.     Just    as    he    passed    on    through,    he    started 
sounded  for  the  North  Street  crossing. 
Q.     For  the  North  Street  crossing? 
A.    Yes. 

Q.  And  thereafter  did  he  continue  to  sound  whis- 
tles? A.    Yes. 

Q.     And  were  any  whistles  sounded  for  any  crossing 
north  of  the  North  Street  crossing? 
A.    Yes."  (E.  389-390.) 

Noel  Caillouette,  head  brakeman  on  the  passenger  train, 
had  opened  the  door  as  the  train  approached  Anderson,  to 
read  the  order  board  at  the  station.  He  heard  the  crossing 
signal  approaching  the  crossing. 

"Q.  Now,  then,  did  you  hear  the  crossing  whistle 
sounded  at  any  time?  A.     Yes. 

Q.  And  where  were  you  when  you  heard  the  cross- 
ing signal? 

A.     Standing  in  the  open  door."  (T.  457) 

It  is  in  the  face  of  this  overwhelming  evidence  that  appel- 
lant states  to  this  Court  in  its  brief  "no  warnings  were  seen 
or  heard  until  an  instant  before  the  fatal  crash  occurred" 
(Appellant's  Opening  Brief,  p.  19).  Again  he  states  "no 
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whistles  had  been  heard  before  that  [the  collision]"  (Ap- 
pellant's Opening  Brief,  p.  8).  In  the  face  of  such  testimony 
is  it  remarkable  that  the  jury  rejected  appellant's  argu- 
ment that  no  warnings  were  sounded?  Would  it  have  been 
unreasonable  for  the  jury  to  have  found  the  fact  to  be  that 
the  whistles  and  bells  were  sounded  and  that  in  spite  of  the 
presumption  of  care  for  them  to  have  found  that  he  should 
have  heard  the  warnings  and  heeded  themf 

Another  claim  of  negligence  made  by  the  appellant,  but 
not  accepted  by  the  jur}^,  was  speed  of  the  train.  There  is 
no  evidence  that  the  speed  of  the  train  was  unusual  or  im- 
proper or  in  violation  of  the  law  or  of  company  rule.^*' 

Still  another  claim  was  that  there  was  no  flagman  at  the 
crossing."^^  That  attempt  is  to  imply  that  one  was  custom- 
arily there  but  absent  at  the  time.  There  was  no  flagman 
there  and  none  was  intended  to  be.  The  crossing  was  pro- 
tected by  a  mechanical  wig-wag  signal. 

Other  claims  made  by  appellant,  again  not  supported  by 
the  evidence,  are  claims  made  in  an  effort  to  excuse  the 
patent  contributory  negligence  of  the  deceased.  These 
claims  relate  to  the  physical  conditions  of  the  crossing  and 
the  claim  that  Shanahan  stopped  at  the  stop  sign.  The  evi- 
dence, fairly  viewed,  will  not  support  these  claims. 

THE  VIEW  AT  THE  CROSSING. 

Appellant  has  stated  in  her  brief  that  "visibility  of  ap- 
pellee's southbound  trains  was  obstructed  by  appellee's  sta- 
tion and  depot  *  *  *"  (Appellant's  Opening  Brief,  p.  3). 


40.  See  footnote  29,  p.  8. 

41.  Appellant's  Opening  Brief,  pp.  3,  19. 
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Again  she  claims  that  Shanahan  stopped,  looked,  and  list- 
ened before  attempting  to  cross  "at  the  blind  Howard  Street 
crossing  *  *  *"  (Appellant's  Opening  Brief,  p.  4).  Still 
further  on  in  her  brief  appellant  claims  that  the  "deceased's 
view  of  the  speeding  train,  when  he  stopped  to  look  and 
listen  before  proceeding  over  the  tracks  at  the  first  avail- 
able crossing  was  obstructed  by  appellee's  station  and 
depot"  (Appellant's  Opening  Brief,  p.  19). 

That  the  view  w^as  not  obstructed  by  the  crossing  from 
a  point  more  than  40  feet  from  the  main  line  track  can 
best  be  demonstrated  by  reference  to  the  diagram  repro- 
duced here.  Certainly  it  cannot  be  doubted  that  at  a  point 
33.7  feet  from  the  center  of  the  main  line  track,  where  the 
stop  sign  was  located,  the  view  is  perfectly  clear.  It  is  ob- 
vious that  the  stop  sign  was  located  by  the  proper  Cali- 
fornia highway  authority  with  the  view  up  the  track  in 
mind.  The  sign  appears  to  be  almost  directly  south  of  the 
most  westerly  building  line  of  the  station,  so  that  at  that 
point  the  entire  station  building  is  east  of  the  line  of  vision 
and  could  not  obstruct  any  view  (Defendant's  Exhibit  D). 
The  photographs  reproduced  here  also  demonstrate  this. 

Even  if  the  stop  sign  had  been  placed  back  of  the  station 
(east)  appellant's  claim  that  the  crossing  was  blind  would 
still  be  a  mis-statement.  The  station,  by  actual  measure- 
ment is  146.7  feet  north  of  the  crossing  (B.  204).  A  straight 
edge  placed  on  the  diagram  and  pivoting  around  the  south- 
west corner  of  the  station  will  readily  demonstrate  the  view 
of  the  driver  down  the  main  line.  Assuming  the  very  worst, 
at  a  point  still  in  Center  Street  and  where  the  Howard 
Street  crossing  starts  to  curve  away  from  Center  Street 
(a  point  approximately  75  feet  from  the  main  line)   the 
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main  line  can  be  seen  past  the  station  a  distance  of  at  least 
240  feet. 

The  jury  saw  the  photographs,  saw  the  diagrams,  and 
properly  concluded  that  this  was  not  a  blind,  obstructed 
crossing  as  claimed  by  appellant. 

THE  STOP  WAS  NOT  AT  THE  STOP  SIGN. 

On  the  trial  plaintiff's  witnesses  Hewes  and  DeRosa  at- 
tempted to  say  that  Shanahan  drove  up  to  the  crossing  and 
stopped  in  the  vicinity  of  the  stop  sign.^-  This  he  was  re- 
quired by  law  to  do  and  if  there  were  any  merit  to  the 
claim  that  he  did  stop  at  that  point  it  would  undoubtedly 
be  stated  as  a  fact  in  her  Brief  and  added  to  the  other  ex- 
travagant claims  made  by  appellant.  It  is  of  interest  to  note 
that  appellant's  brief  studiously  avoids  stating  where  the 
stop  was  made. 

On  cross  examination  the  witnesses  Hewes  and  DeRosa 
admitted  that  Shanahan  stopped  at  the  bottom  of  the  in- 
cline with  his  car  still  in  the  process  of  turning  into  the 
Howard  Street  crossing.  It  was  at  this  point  that  he  was 
seen  to  wipe  the  windshield  directly  in  front  of  him.  He  then 
started  up  and  continued  on  a  distance,  which  can  be  scaled 
on  the  diagram,^^  of  about  70  feet,  continued  in  motion  past 
the  stop  sign  with  his  vision  unobstructed  to  his  right  and 
was  struck  on  the  main  line. 

The  place  where  he  stopped  is  important.  The  rule  is 
clear  that  the  duty  to  look  for  approaching  trains  and  to 
listen  for  them  is  not  satisfied  by  looking  at  a  remote  spot, 
particularly  where  at  a  nearer  point  an  unobstructed  view 

42.  R.  62,  162. 

43.  Exhibit  D. 
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can  be  liad.^*  Appellant  is  caught  on  the  horns  of  her  own 
dilemma.  If  the  view  was  obstructed  at  the  point  where 
Shanahan  stopped,  and  this  is  her  claim,  then  he  must  stop 
and  look  again  at  a  point  where  he  can  see.  There  can  be 
no  doubt  that  there  was  such  a  point  and  that  he  could 
have  seen  if  he  had  stopped  at  the  stop  sign  or  short  of 
the  first  railroad  track.  This  he  was  required  to  do  in  the 
exercise  of  ordinary  care  and  the  jury  could  well  have 
agreed  that  he  should  have  done  so  and  that  his  conduct 
as  described  by  his  own  witnesses  was  not  consistent  with 
the  presum^Dtion  of  due  care. 

That  he  stopped  at  the  bottom  of  the  incline  is  abundantly 
established  from  the  plaintiff's  own  witnesses.  John  L. 
DeRosa  fixed  the  place  where  Shanahan  stopped.  His  testi- 
mony was : 

"Q.  Now,  as  the  car  driven  by  Mr.  Shanahan  came 
to  a  stop,  can  you  locate  the  place  where  that  car 
stopped  with  reference  to  the  incline  there  at  the 
crossing? 

A.     Well,  I  believe  that  he  stopped  right  at  the  foot 
of  the  incline. 
Q.     You  mean — pardon  me,  had  you  finished? 
A.     Yes. 

Q.  You  mean  by  that,  the  front  end  of  his  car  was 
at  the  bottom  of  the  incline  ?  A.     Yes. 

Q.    And  so  that,  without  regard  to  any  other  physi- 


44.     This  rule  is  well  established.  See  the  following : 
Pacheco  v.  8.  P.  Co.,  129  Cal.  App.  610,  19  P.2d  251 ; 
Green  v.  Ry.  Co.,  138  Cal.  1,  70  P.  926 ; 

Calif.  Rendering  Co.  v.  P.  E.  Ry.  Co.,  205  Cal.  73,  269  P.  922; 
Koster  v.  S.  P.  Co.,  207  Cal.  753,  279  P.  788 ; 
Stephenson  v.  N.  W.  P.  R.  Co.,  208  Cal.  749,  284  P.  913 ; 
Shannon  v.  N.  W.  P.  R.  Co.,  209  Cal.  303,  287  P.  91 ; 
Young  v.  S.  P.  Co.,  182  Cal.  369,  190  P.  36 ;  189  Cal.  746,  210 
P.  259. 
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cal  obstruction  or  any  other  mark  you  might  have  put 
on  the  map,  your  recollection  there  and  tlien  at  the 
time  when  you  observed  him  was  he  stopped  with  his 
front  end  at  the  bottom  of  this  little  incline? 

A.     Yes,  approximately  that. 

Q.  And  that  it  was  only  after  he  stopped  that  he 
went  up  this  incline  to  reach  the  grade  and  level  of 
the  tracks  I  A.    Yes. 

Q.  In  other  w^ords,  when  he  stopped,  so  it  will  be 
perfectly  clear,  his  car  was  on  the  level  of  the  grade  of 
Center  Street  itself?  A.     Not  exactly,  no. 

Q.  Well,  it  was  still  at  the  bottom  of  that  little  in- 
cline and  hadn't  yet  gone  up  the  grade  off  of  Center 
Street,  isn't  that  right! 

A.     Yes."  (R.  133-134) 

The  Shanahan  car  had  not  yet  straightened  up  from  its 
turn  from  Center  Street  into  How^ard  Street.  DeRosa  testi- 
fied again: 

"Q.  He  hadn't  yet  straightened  up  yet  and  wasn't 
yet  parallel  with  Howard  Street.  Now,  I  am  talking 
about  the  Howard  Street  crossing,  not  Howard  Street 
on  the  other  side. 

A.  He  wasn't  quite  parallel  with  the  crossing." 
(R.  136) 

Raymond  Hewes  established  the  Shanahan  stop  at  the 
same  place.  His  testimony : 

"Q.  Now,  as  this  car  came  to  a  stop,  Mr.  Shana- 
han's  car,  which  you  subsequently  found  out  was  Mr. 
Shanahan's  car,  came  to  a  stop,  can  you  tell  us  where 
it  was  with  reference  to  the  little  incline  or  up-grade 
that  goes  from  Center  Street? 

A.     It  was  towards  the  bottom  of  the  incline. 

Q.  So  that  the  front  end  of  his  car  stopped  at  the 
bottom  of  the  incline  ? 
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A.     Yes,  that  is  about  right. 

Q.  Yes.  And  a  little  grade  going  up  there,  and  that 
is  the  grade  you  have  reference  to  I 

A.    Yes. 

Q.  It  was  only  after  then  he  started  up  after  hav- 
ing come  to  a  stop  that  he  went  up  this  incline  and 
over  the  tracks? 

A.     Sure,  he  went  over  the  tracks. 

Q.  I  understand  that,  but  what  I  am  getting  at  is, 
he  didn't  progress  up  this  incline  any  amount  until 
after  he  had  started  up  after  he  stopped? 

A.  Started  from  the  bottom  and  kept  a  steady 
speed. 

Q,  So  that  whatever  other  physical  facts  we  can 
determine,  the  point  that  you  can  now  fix  the  place 
where  he  stopped,  was  the  front  end  of  the  car  was  at 
the  bottom  of  that  incline — 

A.  Just  about  the  bottom  of  it,  I  would  say,  yes." 
(R.  98-99) 

From  plaintiff's  own  witnesses  then  it  was  established 
that  the  only  stop  made  by  Shanahan  was  at  a  remote  place 
and  not  at  the  stoj)  sign  as  he  was  required  by  law  to  do. 
Other  witnesses  who  saw  Shanahan  as  he  approached  the 
crossing  before  the  impact  observed  him  moving  steadily 
without  stopping  from  points  east  of  the  stop  sign. 

Luther  L.  Griffith  first  saw  Shanahan's  car  when  it  was 
between  30  and  40  feet  east  of  the  house  track.  It  was 
moving  then.^^ 

Philip  S.  Kafer,  fireman,  placed  the  Shanahan  car  east 
of  the  stop  sign  when  he  first  saw  it  and  said  that  it  was 


45.  On  direct  examination  he  had  (apparently  inadvertently) 
placed  it  30  to  40  feet  east  of  the  main  line  (R.  400).  On  cross 
examination  he  corrected  it  to  place  it  30  or  40  feet  east  of  the 
house  track  (R.  413). 
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moving  about  eight  to  ten  miles  an  hour  and  continued  on 
at  that  speed  until  the  impact.  (R.  368) 

From  the  testimony  of  these  witnesses  it  is  perfectly  ap- 
parent that  Shanahan  did  not  stop  at  the  stop  sign  and 
that  the  only  stop  he  made  was  at  the  bottom  of  the  incline 
while  still  turning  into  the  crossing.  It  is  claimed  by  the  ap- 
pellant that  the  view  was  blind  at  this  point.^^  This  is  not 
so  but  the  view  is  more  obstructed  there  than  at  the  stop 
sign  or  at  the  first  track.  If  the  view  was  obstructed  as  ap- 
pellant claims,  on  his  theory  it  is  submitted  that  the  de- 
ceased was  guilty  of  contributory  negligence  as  matter  of 
law  in  not  stopping  again  where  the  view  was  open  and 
clear.  We  are  not  required  on  this  case  to  maintain  this 
position  for  in  this  case  the  matter  was  submitted  to  the 
jury  for  its  determination  as  a  question  of  fact  and  the  jury 
returned  the  only  verdict  it  could  in  the  circumstances. 


46.  The  duty  is  "to  look  for  approaching  cars  at  such  point 
and  in  such  manner  as  would  enable  him  to  determine  if  he  could 
proceed  in  safety"  {Cal.  Rendering  Co.  v.  P.  E.  By.  Co.,  205  Cal. 
73,  269  P.  922).  To  this  end,  the  place  selected  for  looking  must  be 
one  where  looking  is  effective  {Green  v.  So.  Cal.  Ry.  Co.,  138  Cal. 
1,  70  P.  926 ;  Green  v.  L.  A.  etc.  By.  Co.,  143  Cal.  31,  76  P.  719 ; 
Pacheco  v.  S.  P.  Co.,  129  Cal.  App.  610,  19  P.2d  251  (holding  that 
stopping  for  an  arterial  stop  sign  at  a  point  where  the  traveler 
cannot  see  does  not  satisfy  the  railroad  crossing  rule)). 

"It  is  the  duty  of  a  traveler  on  a  highway  approaching  a 
railroad  crossing  to  use  ordinary  care  in  selecting  a  time  and 
place  to  look  and  listen  for  coming  trains.  He  should  stop  for 
the  purpose  of  making  such  observation  when  necessary.  It 
is  his  duty  to  use  all  of  his  faculties,  and  it  is  not  enough  if 
he  merely  listens,  believing  that  the  people  in  charge  of  any 
approaching  engine  will  ring  a  bell  or  sound  a  whistle.  *  *  * 
Stopping  35  feet  from  the  crossing  and  trusting  to  his  sense 
of  hearing,  when  he  might  have  obtained  a  clear  view  of  the 
track  by  moving  18  feet  and  a  few  inches  nearer,  clearly  in- 
dicates negligence.  *  *  *  A  person  approaching  a  railway 
track  which  is  itself  a  warning  of  danger  must  take  advan- 
tage of  every  reasonable  opportunity  to  look  and  listen." 
Griffin  v.  San  Pedro  etc.  R.  R.  Co.,  170  Cal.  772,  151  P.  282. 
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COMMENTS  ON  APPELLANT'S  STATEMENT  OF  FACTS. 

The  facts  as  revealed  by  the  record  are  detailed  above. 
Many  of  them  appellant  fails  entirely  to  mention.  Her 
statement  of  facts  is  so  inadequate  as  to  be  actually  mis- 
leading. For  example,  according  to  appellant  there  were 
two  eye-witnesses  to  the  accident,  Hewes  and  DeRosa,  (ap- 
pellant's Opening  Brief  page  4)  neither  of  whom,  accord- 
ing to  appellant,  observed  the  wig-wag  in  operation.  Actu- 
ally there  were  five  eye-witnesses,  three  of  whom  actually 
saw  the  wig-wag  in  operation,  whereas  the  other  two, 
Hewes  and  DeRosa,  only  testified  that  they  were  unable  to 
say  whether  the  wig-wag  was  working  or  not,  that  they 
had  not  seen  it.  If  one  does  not  see  a  wig-wag  one  is  unable 
to  tell  whether  or  not  it  is  operating.  Appellant  points  out 
that  there  was  no  flagman  at  the  crossing.  There  never 
had  been  a  flagman  at  the  crossing,  and  the  crossing  was 
never  intended  to  be  protected  by  a  flagman.  It  was  pro- 
tected by  the  wig-wag  crossing  signal.  Visibility  of  the 
southbound  train  was  not  obscured.  Beginning  at  the  boule- 
vard stop  sign,  where  a  stop  had  to  be  made,  train  or  no 
train,  and  continuing  over  the  house  track  up  to  the  main- 
line there  was  a  clear  view  of  more  than  one  mile. 

Appellant  says  no  whistle  was  heard.  Five  witnesses 
testified  that  whistles  were  given  and  that  whistles  were 
heard.  Appellant  says  that  no  headlight  had  been  seen  be- 
fore that  time,  but  there  is  evidence  that  the  headlights 
were  on  bright  and  were  so  observed  by  eye-witnesses. 

What  appellant  has  done  is  to  take  only  the  testimony  of 
two  of  her  witnesses,  testimony  which  even  if  it  is  what  it 
is  claimed  to  be  is  still  thoroughly  contradicted  and  disbe- 
lieved by  the  jury  and  by  eye-witnesses  to  the  accident. 
Having  taken  this  testimony  only  appellant  then  attempts 
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to  tell  this  court  that  what  her  two  witnesses,  unbelieved , 
by  the  jury,  observed  are  the  facts  of  the  case.  As  a  state- 
ment of  facts,  it  is  an  imposition  on  this  court. 

Just  why  Shanahan  ignored  the  approaching  train,  the 
appellant  never  satisfactorily  explained.  He  was  in  control 
of  his  own  movements.  He  was  in  control  of  his  own  ability 
to  see  and  hear.  If  anything  interfered  with  his  sight  and 
hearing  the  slightest  precaution  would  have  removed  the 
trouble.  If  he  was  blind  to  the  train  it  was  only  because  he 
did  not  see  the  train  as  it  approached  in  plain  view. 

11. 
STATEMENT  AND  DISPOSITION  BELOW 

This  case  was  tried  in  the  court  below  sitting  with  a  jury. 
All  issues  of  fact  were  submitted  to  the  jury  for  its  de- 
termination. The  jury  returned  its  verdict  for  defendant 
and  appellee,  and  judgment  was  entered  on  that  verdict. 
We  have  above  detailed  the  facts  and  the  evidence  at  some 
length.  On  the  evidence  before  it  and  on  the  case  as  a  whole 
the  jury  could  not  have  reached  any  different  verdict  than 
it  did.  It  is  submitted  that  there  was,  and  is,  in  this  case 
a  complete  failure  of  proof  of  any  negligence  on  the  part  of 
defendant  and  appellee."*^  It  is  also  submitted  that  on  the 


47.     The  charge  of  negligence  as  made  by  the  complaint  is  as 
follows : 

"*  *  *  defendants  so  maintained  and  operated  the  crossing 
signal  and  vehicle  warning  device  of  defendant  corporation 
in  such  a  careless,  reckless  and  negligent  manner  as  to  cause 
a  certain  locomotive  and  train  of  defendant  corporation,  then 
and  there  carelessly,  recklessly  and  negligently  proceeding  in 
a  southerly  direction  along  said  tracks  and  right-of-way, 
to  strike  and  collide  without  warning  with  said  automobile, 
*  *  *."  (R,  3) 

There  is  no  evidence  to  support  any  charge  of  negligence  made  by 
appellant.    There  is  positive  evidence  that  the  crossing  signals 
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evidence  Ellis  E.  Slianalian,  decedent,  was  guilty  of  con- 
tributory negligence  as  matter  of  law.*^  At  the  conclusion 
of  the  presentation  of  evidence  appellee  moved  the  court 
for  a  directed  verdict.  (R.  517-518)  It  is  submitted  that 
that  motion  should  have  been  granted.  It  was  not  and  the 
case  was  submitted  to  the  jury.  Appellant  is  now  in  no  posi- 
tion to  complain  because  the  jury  determined  the  issues 
against  her.  If  by  chance  the  jury  had  returned  a  verdict 
in  favor  of  appellant  such  a  verdict  could  not  stand.  Such 
a  verdict  would  have  had  to  be  set  aside  on  the  ground  of 
insufficiency  of  the  evidence  to  suport  a  finding  of  negli- 
gence against  appellee/^  and  on  the  further  ground  that 
decedent  was  guilty  of  contributory  negligence  as  matter 

were  operating  properly,  warning  signals  were  properly  given, 
and  the  train  was  otherwise  properly  operated  in  a  careful  and 
prudent  manner.  After  denial  of  appellee's  motion  for  directed 
verdict,  appellee  moved  separately  to  withdraw  from  the  jury  the 
issues  of  negligence  in  the  operation  and  maintenance  of  the 
crossing  signal  and  negligence  in  the  operation  of  the  train  (R. 
518).  It  is  submitted  each  of  these  motions  should  have  been 
granted. 

48.  There  was  no  room  for  any  presumption  of  due  care  by 
decedent.  Plaintiff's  and  appellant's  own  witnesses,  DeRosa  and 
Hewes,  testified  fully  and  in  detail  as  to  decedent's  conduct.  Speck 
V.  Sarver,  20  C.(2d)'535:  Westhurg  v.  Willde,  14  C.2d  360;  Smellie 
V.  Southern  Pacific  Co.,  212  Cal.  540 ;  Rogers  v.  Interstate  Transit 
Co.,  212  Cal.  36 ;  Mar  Shee  v.  Maryland  Casualty  Corp.,  190  Cal.  1. 
Every  case  cited  by  appellant  in  her  opening  brief  states  the  rule 
that  under  such  circumstances  any  such  presumption  is  dispelled 
as  matter  of  law.  The  testimony  of  DeRosa  and  Hewes  shows,  as 
matter  of  law,  that  decedent  was  guilty  of  negligence  by  proceed- 
ing onto  the  tracks  in  front  of  the  moving  train  without  stopping, 
looking  or  listening  at  a  place  of  safety  and  from  which  the  view 
was  unobstructed.  Aside  from  the  evidence  produced  by  appel- 
lant, the  evidence  of  appellee,  uncontradicted  and  unimpeached, 
overwhelmingly  shows  contributory  negligence  of  decedent  as  a 
matter  of  law. 

49.  There  was  no  substantial  evidence  to  support  such  a  find- 
ing. Certainly  there  was  not  such  a  preponderance  of  the  evi- 
dence as  is  required  for  the  proof  of  any  issue. 
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of  law.  On  the  other  hand,  it  cannot  be  doubted  that  the 
verdict  of  the  jury  for  the  defendant  and  appellee  is  amply- 
supported  by  the  evidence,  as  appellant  concedes  on  page  2 
of  her  opening  brief. 

Of  what,  then,  is  appellant  now  complaining?  She  claims 
error  in  the  instructions  and  error  in  the  exclusion  of  testi- 
mony. At  best  the  error  claimed  is  of  a  highly  technical 
nature.  Under  the  applicable  law  and  the  facts  of  this  case, 
the  jury  could  not  have  reached  any  verdict  different  than 
they  did.  Assuming  error  as  urged  by  appellant  (and  we 
earnestly  deny  any  error  as  will  appear  below),  such  error 
could  not  have  been  prejudicial.  On  the  whole  case,  con- 
sidering all  of  the  evidence,  and  considering  the  instruc- 
tions as  a  whole,  the  jury  could  not  have  properly  reached 
any  different  verdict  and  the  verdict  and  judgment  are 
manifestly  right.  There  has  been  no  miscarriage  of  justice. 
The  cases  are  legion  that  where  a  decision  or  judgment  is 
manifestly  right  and  the  error  has  not  resulted  in  a  miscar- 
riage of  justice,  and  where  it  cannot  be  said  that  without 
such  error  the  verdict  probably  would  have  been  different, 
the  verdict  and  judgment  will  not  be  disturbed.  It  must 
appear  not  only  that  the  trial  court  committed  error  but 
that  the  jury  erred.  We  cite  only  a  few  of  the  many  cases.^^ 
Lawrence  v.  S.  P.  Co.,  189  Cal.  434;  Saltzen  v.  Associated 
Oil  Co.,  198  Cal.  157;  People  v.  Estorga,  206  Cal.  81; 
Palmer  v.  James  Granger,  Inc.,  4  C2d.  668;  Shuey  v.  As- 


50.  For  cases  in"  which  error  in  instructions  regarding  the  pre- 
sumption of  due  care  was  found,  and  in  which  it  was  held  the  error 
was  not  prejudicial  and  not  grounds  for  reversal,  see  Speck  v. 
Sarver,  20  C.2d  585;  Tuttle  v.  Crawford,  8  C.2d  126  (1936)  ;  Paul- 
sen V.  3IcDuffie,  4  C.2d  111 ;  Rogers  v.  Interstate  Transit  Co.,  212 
Cal.  36 ;  Roselle  v.  Beach,  51  C.A.2d  579 ;  Collier  v.  Los  Angeles  By. 
Co.,  60  C.A.2d  169 ;  Persson  v.  James  Griffiths  &  Sons,  85  C.A.2d 
672. 
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hunj,  5  C2d.  712;  Tuttle  v.  Crawford,  8  C2d.  126;  Radisich 
V.  Franco-Italian  P.  Co.,  68  CA2d.  825;  Wood  v.  Moore', 
64  CA2d.  144;  Vitali  v.  Straight,  21  GA2d.  253. 
As  was  said  in  People  v.  Estorga,  above,  at  page  85 : 

"If  it  appears  to  our  satisfaction  that  the  result  was 
just,  and  that  it  would  have  been  reached  if  the  error 
had  not  been  committed,  a  reversal  or  a  new  trial  is 
not  to  be  ordered." 

In  Shuey  v.  Aslihury,  above,  the  court  said: 

"It  is  now  settled  law  that  a  judgment  will  not  be 
reversed  by  reason  of  an  erroneous  instruction,  unless 
upon  a  consideration  of  the  entire  case,  including  the 
evidence,  it  shall  appear  that  such  error  has  resulted 
in  a  miscarriage  of  justice.  The  usual  consequence  is, 
that  there  will  be  no  cause  for  reversal  unless  the  evi- 
dence indicates  that  without  such  error  in  the  instruc- 
tions the  verdict  probably  would  have  been  different 
from  the  verdict  actually  returned  by  the  jury." 

Even  if  the  evidence  does  not  go  so  far  as  to  have  re- 
quired a  judgment  for  defendant  as  matter  of  law,  still  on 
the  whole  case  the  jury  could  not  reasonably  have  found 
otherwise  than  it  did  and  any  assumed  error  as  urged  by 
plaintiff  is  immaterial. 

But  there  was  no  error  either  in  the  instructions  or  in 
the  exclusion  of  testimony.  The  matters  now  urged  by  ap- 
pellant will  be  discussed  in  the  same  order  as  they  aj^pear 
in  her  opening  brief. 
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III. 

CLAIMED  ERROR  IN  INSTRUCTIONS  TO  THE  JURY 

REGARDING  PRESUMPTION  OF  ORDINARY  CARE 

Appellant  assigns  as  error  the  giving  of  an  instruction 
requested  by  appellee  (R.  542-543),  and  contends  that  it  is 
inconsistent  with  the  instruction  given  at  the  request  of 
the  appellant  immediately  preceding  the  instruction  com- 
plained of  (R.  542),  respecting  the  presumption  that  Shana- 
han  exercised  ordinary  care.  The  presumptions  here  in 
question  are  statutory  and  found  in  California  Code  of 
Civil  Procedure  §  1961  and  §  1963.  §  1963  provides  as 
follows : 

"All  other  presumptions  are  satisfactory,  if  uncon- 
tradicted. They  are  denominated  disputable  presump- 
tions, and  may  be  contraverted  by  other  evidence.  The 

following  are  of  that  kind: 
******* 

4.     That  a  person  takes  ordinary  care  of  his  own 

concerns ; 
******  It 

33.     That  the  law  has  been  obeyed;  .  .  ." 

The  position  now  urged  by  appellant,  and  the  j)osition 
that  appellant  now  wants  this  court  to  adopt,  is  expressed 
in  her  opening  brief  to  the  effect  that  the  presumption  that 
Shanahan  was  exercising  ordinary  care  and  was  obeying 
the  law  "is  a  presumption  that  does  stand  in  the  face  of 
testimony  which  overcomes  it  ...  to  instruct  that  the 
presumption  cannot  stand  in  the  face  of  testimony  which 
overcomes  it  I  submit  is  erroneous"  (Appellant's  Opening 
Brief,  page  10)  (Emphasis  added).  We  submit  that  on  its 
face  the  argument  of  appellant  is  untenable.  To  say  that  a 
presumption  will  stand  even  though  "overcome"  is  a  con- 
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tradiction  of  words.^^  Webster's  New  International  Diction- 
ary defines  "overcome,  v.  t."  as  "to  get  the  better  of,  to  sur- 
mount, conquer,  subdue."  From  the  simple  meaning  of  the 
words  used  it  obviously  cannot  be  error  to  instruct  the 
jury  that  if  the  presumption  were  "overcome"  it  could  not 
stand.  Possibly  appellant  would  place  a  different  meaning 
on  the  word  "overcome."  Certainly  we  cannot  assume  that 
the  jury  understood  the  word  to  mean  anything  different 
than  its  ordinary  or  customary  meaning.  It  is  submitted 
that  to  accept  the  argument  of  appellant  would  be  to  make 
the  presumption  conclusive.  The  simple  answer  is  that  the 
statute  creating  the  presumption  expressly  states  that  it 
is  not  conclusive,  that  it  is  a  disputable  presumption,  and 
may  be  controverted  by  other  evidence  (California  Code  of 
Civil  Procedure,  §  1961  and  §  1963). 

The  instructions  given  by  the  court  touching  the  pre- 
sumption in  question  are  as  follows: 

"The  law  presumes  that  Ellis  E.  Shanahan,  now 
deceased,  in  his  conduct  at  the  time  of  and  immediately 
preceding  the  accident  in  question,  was  exercising  ordi- 
nary care  and  was  obeying  the  law.  This  presumption 
is  a  form  of  prima  facie  evidence  and  will  support  find- 
ings in  accordance  therewith  in  the  absence  of  evi- 
dence to  the  contrary.  Other  evidence,  if  any,  which 
the  jury  finds  conflicts  with  such  presumption  must  be 
weighed  by  the  jury  against  the  presumption,  and  any 
evidence  which  may  support  the  presumption,  to  de- 
termine which,  if  either,  preponderates.  Such  delibera- 


51.  Regarding  the  presumption  that  appellee  exercised  ordi- 
nary care  and  obeyed  the  law,  the  court  instructed  the  jury  ' '  This 
presumption  is  evidence  for  the  defendant  and  it  remains  as  evi- 
dence in  the  case  until  met  or  overcome  by  other  evidence,  if  any" 
(R.  530).  (Emphasis  added.)  This  instruction  is  not  assigned  as 
error. 
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«ons  of  course  .hall  be  related  to  and  in  accordance 

"Evidence  may  be  either  direct  or  indirect.  Direct 
evidence  is  that  which  proves  a  fact  in  dispute  directly 
without  an  inference  or  presumption,  and  which  in  it- 
self  It  proved,  conclusively  establishes  the  fact.  Indi- 
rect  evidence  is  that  which  tends  to  establish  a  fact  in 
dispute  by  proving  another  fact  which,  although  true 
does  not  of  itself  conclusively  establish  the  fact  in  is' 
sue,  but  which  affords  an  inference  or  presumption  of 
Its  existence.  Indirect  evidence  is  of  two  kinds,  namely 
presumptions  and  inferences.  A  presumption  is  a  de- 
duehon  wUch  the  law  expressly  directs  to  he  made 
from  particular  facts,  unless  declared  hy  law  to  he 
conclusive,  it  may  he  contraverted  by  other  evidence 
direct  or  indirect;  but  unless  so  controverted  the  Jury 
is  bound  to  find  in  accordance  with  the  presumption 
An  inference  is  a  deduction  which  the  reason  of  the 
Jury  draws  from  the  facts  proved.  It  must  be  founded 
on  a  fact  or  facts  proved,  and  be  such  a  deduction  from 
those  facts  as  is  warranted  by  a  consideration  of  the 
usual  propensities  or  passions  of  men,  the  particular 
propensities  or  passions  of  the  person  whose  act  is  in 
ques  ion   the  course  of  business  or  the  course  of  na- 
ture." (R.  568-569)  (Emphasis  added.) 

The  two  above  instructions  were  given  at  the  request  of 
appellant,  and  the  second  of  the  above  two  was  given  after 
the^  had  been  first  charged  and  appellant  had  objected 
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and  excepted  to  the  failure  to  give  such  instruction.  (R. 
560,  561)  The  jury  was  then  called  back  and  further  in- 
structed as  above  set  forth.  (R.  568)  The  instruction  given 
at  the  request  of  appellee  as  to  which  error  is  now  assigned 
must  be  read  and  understood  in  the  light  of  the  above  two 
instructions  given  at  the  request  of  appellant.  The  instruc- 
tion complained  of  is  as  follows : 

"You  are  instructed  that  such  a  presumption  cannot 
stand  in  the  face  of  testimony  which  overcomes  it.  If 
the  presumption  has  been  overcome  by  testimony  it 
passes  out  of  the  case.  In  addition,  this  presumption 
exists  only  in  the  absence  of  proof  of  the  facts.  If  in 
this  case  you  determine  from  the  evidence  what  the 
facts  and  circumstances  of  this  accident  were,  and 
what  the  person  injured  actually  did,  then  you  must 
determine  whether  or  not  he  exercised  the  care  and 
vigilance  for  his  own  safety  which  the  circumstances 
required,  by  a  consideration  of  the  facts  as  you  find 
them,  and  without  regard  for  any  presumption  that 
care  was  exercised.  If  you  find  the  actual  fact  as  to 
what  the  person  who  was  injured  did,  there  is  no  room 
for  any  presumption  as  to  what  he  did  or  for  any  pre- 
sumption that  he  exercised  care."  (R.  542-543) 

The  above  instruction  is  correct  in  every  respect.  Stand- 
ing alone,  the  jury  could  not  have  been  misled,  its  meaning 
is  clear  and  simple.  There  is  no  inconsistency  between  any 
of  the  instructions.  Certainly  when  all  of  the  instructions 
were  read  as  a  whole  there  could  be  no  misunderstanding.^^ 


53.  The  court  further  instructed  the  jury  as  follows : 
' '  I  express  no  opinion  as  to  the  facts  or  the  evidence.  Nor  do  I 
wish  you  to  understand  or  conclude  from  anything  I  may  have 
said  during  the  trial,  or  in  the  course  of  my  instructions,  that  I 
have  intended  directly  or  indirectly  to  indicate  any  opinion  on  my 
part  as  to  the  facts  or  as  to  what  I  think  your  finding  should  be. 
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Assuming  arguendo  that  the  instruction  complained  of  is 
technically  incorrect,  it  cannot  be  questioned  that  any  mis- 
conception or  misunderstanding  that  the  jury  might  have 
had  was  cured  and  set  at  rest  by  the  last  instruction  given 
to  the  jury  at  the  request  of  appellant  which  expressly  told 
the  jury  that  the  presumption  "may  be  contraverted  by 
other  evidence,  direct  or  indirect;  but  unless  so  contra- 
verted the  jury  is  bound  to  find  in  accordance  with  the  pre- 
sumption" (R.  568). 

Preliminary  Matters. 

We  repeat,  because  obviously  appellant  has  either  over- 
looked it  or  studiously  avoided  it,  this  case  was  submitted 
to  the  jury  on  all  issues.  It  was  not  determined  as  matter 
of  law.  It  was  not  determined  on  motion  for  non-suit  or  on 
motion  for  directed  verdict  (although  we  contend  it  could 
have  and  should  have  been).  The  court  did  not  instruct  that 
the  presumption  of  due  care  had  been  overcome  as  matter 
of  law.^^  It  was  left  for  the  determination  of  the  jur}^ 
whether  or  not  the  presumption  was  overcome  by  the  evi- 
dence. In  every  case  cited  by  appellant  in  her  opening  brief 
the  court  recognizes  that  unless  the  presumption  is  dis- 

Ladies  and  gentlemen,  you  and  you  alone  must  decide  the  facts. 
In  your  deliberations  you  must  wholly  exclude  any  sympathy  or 
prejudice  from  our  minds."  (R.  520) 

"If  in  these  instructions  any  rule  or  idea  be  stated  in  varying 
ways,  as  for  example,  that  you  are  to  find  for  one  of  the  parties  if 
you  find  certain  facts  to  be  true,  no  emphasis  thereon  is  intended 
and  none  must  be  inferred.  You  are  not  to  single  out  any  certain 
sentence  or  any  individual  point  or  instruction  and  ignore  the 
others.  You  are  to  consider  all  of  the  instructions  as  a  whole  and 
regard  each  in  the  light  of  all  the  others. "  (R.  522) 

54.  The  court  could  have  and  should  have.  The  instructions 
requested  by  appellant  regarding  the  presumption  of  due  care 
should  not  have  been  given.  Any  such  presumption  was  dispelled 
as  matter  of  law. 
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pelled  as  matter  of  law,  it  is  for  the  jury's  determination 
whether  or  not  the  presmiiption  will  stand  or  has  been  over- 
come. The  jury  made  such  determination  in  this  case.  Every 
case  cited  by  appellant  in  her  opening  brief  is  authority  for 
the  action  of  the  trial  court  in  this  case  in  submitting  the  is- 
sue to  the  jury.^^  Every  case  cited  by  appellant  in  her  open- 
ing brief  is  authority  that  there  was  no  error  in  the  instruc- 
tions in  this  case.  We  could  rest  our  argument  on  the  au- 
thorities cited  by  appellant.  It  is  perfectly  clear  that  the 
only  cases  in  which  there  has  been  a  reversal  on  the  basis 
of  this  presumption  were  cases  in  which  the  matter  w^as 
determined  by  the  court  as  matter  of  law,  on  motion  for 
non-suit  or  motion  for"  directed  verdict,  and  those  cases  are 
distinguishable  and  inapplicable  here.^"  This  case  was  sub- 
mitted to  the  jury  and  the  determination  was  made  by  the 
jury. 

We,  of  course,  do  not  know  whether  the  jury  based  its 
verdict  on  a  finding  that  appellee  was  not  negligent  or  on 
a  finding  that  Shanahan  was  contributorily  negligent.  We 
submit,  on  the  evidence,  the  jury  must  have  found  on  both 
grounds.  Assuming  error  as  now  urged  by  appellant,  such 
error  would,  of  course,  go  only  to  the  question  of  contribu- 
tory negligence.  Assuming  that  the  jury  found  in  accord- 
ance with  the  presumption  that  Shanahan  was  not  negli- 
gent, that  could  be  no  basis  for  a  finding  that  appellee  was 


55.  Every  case  cited  by  appellant  in  her  opening  brief  is  au- 
thority that  here  the  presumption  of  due  care  was  dispelled  as 
matter  of  law. 

56.  No  case  has  been  cited  by  appellant,  and  we  are  confident 
she  can  find  none,  in  which  a  judgment  was  reversed  in  favor  of 
a  party  invoking  the  presumption  where  the  issue  was  presented 
to  the  jury  for  its  determination.  In  every  case  the  reversal  is  on 
the  ground  that  the  issue  should  have  been  submitted  to  the  jury, 
as  was  done  here. 
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negligent.  There  is  no  substantial  evidence  fron,  which  the 
jury  could  have  found  that  appellee  was  negUgent.  On  that 
issue  appellant  is  aided  by  no  presun.ption.  Certainly  the 
preponderance  of  the  evidence  is  in  favor  of  the  finding 
tliat  appellee  was  not  negligent. 

Argument. 

By  the  instruction  requested  by  appellant  the  jury  was 
told  that  the  law  presumes  that  Shanahan  exercised  ordi- 
nary care  and  obeyed  the  law,  and  that  the  presumption  is 
evidence  to  be  weighed  by  the  jury  against  any  conflicting 
evidence,  and  it  was  for  the  jury  to  determine  which   if 
either,  preponderated.  It  was  immediately  after  that  in 
struetion  that  the  complained  of  instruction  was  given  The 
jury  could  not  have  been  misled,  there  could  have  been  no 
misunderstanding.  The  jury  was  told  the  presumption  did 
exist  and  it  was  its  determination  where  the  preponderance 
Jay.  Certainly  the  jury  could  not  have  understood  that  in 
the  next  breath  the  court  was  instructing  that  the  presump- 
tion did  not  exist  and  that  they  were  not  to  consider  tJie 
presumption  in  determining  the  preponderance.  The  court 
did  not  so  instruct.  To  attempt  to  place  such  construction 
on  the  court's  instruction  would  be  contrary  to  good  sense 
good  logic,  and  the  common  understanding  of  men. 

If  any  member  of  the  jury  could  have  been  misled  or 
could  have  had  any  misconception  there  can  be  no  question 
that  the  further  instructions  of  the  court  removed  anv  pos- 
sible doubt.  After  the  charge  had  been  completed  the  jury 
was  excused  for  the  purposes  of  objections  and  exceptions 
I'y  the  parties  to  the  charge.  The  jury  was  then  recalled 
and  at  the  request  of  appellant  was  further  instructed  that 
the  presumption  was  evidence  and  unless  contraverted  by 
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other  evidence  the  jury  was  bound  to  find  in  accordance 
with  the  presumption.  Certainly  by  this  instruction  the  jury 
must  have  understood  that  it  was  for  its  determination 
whether  or  not  the  presumption  had  been  "contraverted  by 
other  evidence"  (R.  568).  This  instruction  was  requested 
by  appellant.  Coming  as  it  did  as  the  last  instruction  to  the 
jury,  and  separate  and  apart  from  the  other  instructions 
and  after  an  interval  of  time  it  must  have  carried  particular 
emphasis  in  the  minds  of  the  jurors.  In  clear  and  precise 
language  as  requested  by  appellant,  the  jury  was  told  it 
was  for  it  to  determine  whether  or  not  the  presumption  was 
to  stand  or  was  "overcome."  It  was  for  the  jury  to  deter- 
mine, considering  the  presumption  as  evidence,  where  the 
preponderance  lay.  This  is  squarely  in  accord  Avith  every 
case  cited  by  appellant. 

But  even  standing  alone,  without  regard  to  any  other 
instruction,  the  instruction  complained  of  is  proper  and 
correct.  The  instruction,  of  course,  must  be  read  as  a  whole, 
isolated  phrases  and  sentences  cannot  be  dissected  from  it 
to  show  error.  By  the  instruction  the  jury  was  told  that  if 
the  presumption  were  overcome  it  passed  out  of  the  case. 
Further,  the  jury  was  told  that  if  it  found  the  actual  facts 
and  Avhat  decedent  actually  did,  there  was  no  room  for 
any  presumption  as  to  those  facts  or  as  to  what  decedent 
did.  The  jury  was  not  told  that  the  presumption  was  over- 
come. The  jury  was  not  told,  as  implied  by  appellant's  argu- 
ment, that  the  presumption  was  overcome  merely  by  the 
existence  of  conflicting  evidence.  The  jury  was  told  that  it 
was  for  its  determination  whether  or  not  the  presumption 
were  overcome. 

The  presumption  of  due  care  is  a  disputable  presump- 
tion  (Code  of  Civil  Procedure  §1961  and  §1963).  Every 
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case  cited  by  appellant  recognizes  and  holds  that  the  pre- 
sumption is  disputable.  This  means  that  the  presumption 
may  be  disputed  by  other  evidence.  If  it  may  be  disputed, 
obviously  it  may  be  "overcome"  by  other  evidence.'^^ 

A  disputable  presumption  is  a  substitute  for  the  proof  of 
facts.*'*^  The  purpose  and  reason  for  raising  the  presump- 
tion is  because  of  the  absence  of  proof  of  the  facts.  If  the 
facts  are  proven  the  basis  for  the  presumption  is  gone  and 
there  is  no  room  for  the  presumption.''^  Whether  or  not  the 
facts  were  proven  is  for  the  determination  of  the  trier  of 
fact.  If  the  trier  of  fact  makes  such  determination  and  finds 
that  the  facts  have  been  proven  the  presumption  then 
passes  out  of  the  case.^^  The  trier  of  fact  in  reaching  its 
determination  of  the  proven  facts  must  weigh  conflicting 
evidence  to  determine  where  the  preponderance  lay.  In 
weighing  the  evidence  the  trier  of  fact  is  to  consider  as  evi- 
dence the  presumption,  so  that  there  is  on  the  one  hand  the 
presumption  and  any  evidence  in  support  of  the  presump- 
tion, and  on  the  other  hand  the  conflicting  evidence.''''  If  the 


59.  Here  it  was  "overcome"  as  matter  of  law.  The  testimony 
of  appellant's  own  witnesses,  DeRosa  and  Hewes,  left  no  room 
for  the  presumption.  (See  footnote  48,  page  32,  and  footnote  52, 
page  37.) 

60.  Speck  V.  Sarver,  20  C.2d  585 ;  Simonton  v.  Los  Angeles  T. 
&  8.  Bank,  205  Cal.  252 ;  Williams  v.  Hasshagen,  166  Cal.  386 ; 
Hughes  v.  A.  T.  &  8.  F.  By.  Co.,  121  Cal.  App.  271. 

61.  Westhurg  v.  Willde,  14  C.2d  360;  Paulsen  v.  McDuffie,  4 
C.2d  111 ;  Rogers  v.  Interstate  Transit  Co.,  212  Cal.  36 ;  Williams 
V.  Hasshagen,  166  Cal.  386 ;  Clary  v.  Lindley,  30  C.A.2d  571 ;  Dull  v. 
A.  T.  &  8.  F.  By.  Co.,  27  C.A.2d  473 ;  Maryland  Casualty  Co.  v. 
Little,  102  Cal.  App.  205. 

62.  8mellie  v.  Southern  Pacific  Co.,  212  Cal.  540,  and  cases 
cited  in  footnote  61  above. 

63.  In  Smellie  v.  8.  P.  Co.,  212  Cal.  540,  in  discussing  the  effect 
of  contradictory  evidence  on  the  presumption,  the  court  said  at 
page  553:  ''In  such  case  their  [presumptions]  guiding  and  com- 
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trier  of  fact  finds  in  accordance  with  the  conflicting  evi- 
dence, the  presumption,  just  as  the  evidence  in  support  of 
the  presumption,  has  served  its  full  purpose  and  passes 
out  of  the  case.*^^  On  the  other  hand  if  the  jury  find  in  ac- 
cordance with  the  presumption  and  its  supporting  evidence, 
if  any,  again  the  presumption  has  served  its  purpose,  and 
the  presumption,  as  evidence,  will  support  the  findings  of 
the  jury. 
In  Clary  v.  Lindley,  30  CA(2d)  571,  573,  the  court  said: 

pelling  effect  is  undermined  and  diminished  or  destroyed  to  the 
extent  that  they  are  controlled  by  the  facts  as  found  to  exist." 
In  Beeis  v.  California  State  Life  Insurance  Co.,  87  Cal.  App. 
440,  the  court  said  at  page  464 :  "  *  *  *  a  presumption  is  evidence 
(Code  Civ.  Proc.  sees.  1957-1961),  and  that,  while  as  against  a 
proved  fact,  or  a  fact  admitted,  a  disputable  presumption  has  no 
weight,  yet,  where  it  is  sought  to  prove  the  fact  against  the  pre- 
sumption, it  still  remains  with  the  jury  to  say  whether  or  not  the 
fact  has  been  proved,  *  *  *." 

64.  The  presumption  is  evidence  but  is  no  better  or  stronger 
than  any  other  evidence.  In  fact,  it  has  been  repeatedly  held  that 
a  disputable  presumption  is  the  weakest  and  least  satisfactory 
evidence.  Beers  v.  California  State  Life  Insurance  Co.,  87  Cal. 
App.  440. 

In  Simonton  v.  Los  Angeles  T.  &  8.  Bank,  205  Cal.  252,  the  court 
said  at  page  258  : 

"*  *  *  Disputable  inferences  or  presumptions,  such  as  ap- 
pellants here  rely  upon,  have  been  said  to  be  the  weakest  and 
lease  satisfactory  character  of  evidence  {Savings  <&  Loan 
Soc.  V.  Burnett,  106  Cal.  514  [39  Pac.  922]).  They  are  al- 
lowed to  stand,  not  against  the  facts  they  represent,  but  in 
lieu  of  proof  of  them.  When  not  controverted,  however,  the 
court  or  jury  is  bound  to  find  according  to  the  presumption. 
When  controverted  by  other  evidence,  whether  direct  or 
indirect,  an  issue  of  fact  is  raised  which  it  is  the  duty  of  the 
court  to  determine  as  in  other  cases,  and  its  conclusion  is 
conclusive  upon  an  appellate  court  luiless  it  be  manifestly 
without  sufficient  support  in  the  evidence  (Fanning  v.  Green, 
156  Cal.  279  [104  Pac.  308])." 

In  Anderson  v.  Southern  Pacific  Co.,  129  Cal.  App.  206,  the 
court  points  out  that  to  overcome  the  presumption  ''evidence  suf- 
ficient only  to  balance  the  presumption  need  be  introduced  to 
overcome  it,"  it  is  not  required  that  it  be  overcome  by  a  pre- 
ponderance of  the  evidence. 
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"  'A  disputable  presumption  is  a  substitute  for  proof 
of  facts.  It  is  a  species  of  evidence  that  may  be  ac- 
cepted and  acted  upon  when  there  is  no  other  evidence 
to  uphold  the  contention  for  which  it  stands.'  (Noble  v. 
Key  System,  Ltd.,  10  Cal.  App.  (2d)  132,  137  [51  Pac. 
(2d)  887].)  It  may  be  contraverted  by  evidence.  (Code 
Civ.  Proc,  sec.  1961.)  It  is  dispelled  when  evidence  is 
produced  by  the  party  or  his  witnesses  covering  the 
subject  of  the  presumption.  (Rogers  v.  Interstate 
Transit  Co.,  212  Cal.  36  [297  Pac.(2d)  914].)  When 
there  is  a  conflict  in  the  evidence  introduced  by  op- 
posing parties,  there  is  no  room  for  the  presumption 
(Kelly  V.  Frets,  19  Cal.  App.  (2d)  356  [65  Pac.  (2d) 
914]),  for  the  simple  reason  that  one  side  or  the  other 
would  be  forced  to  introduce  evidence  to  controvert 
other  evidence,  plus  a  presumption."  (Paulsen  v. 
McDuffie,  4  Cal. (2d)  111  [47  Pac. (2d)  709];  Mundy 
V.  Marshall,  9  Cal. (2d)  294  [65  Pac. (2d)  65].) 

The  argument  of  appellant  is  bottomed  on  the  case  of 
Smellie  v.  Southern  Pacific  Co.,  212  Cal.  450.^^  That  was 
an  appeal  from  a  judgment  entered  on  a  directed  verdict 
in  a  death  case.  The  case  is  clearly  distinguishable  for  the 
reason  that  the  question  was  presented  and  decided  under 
the  rules  applicable  to  non-suit  and  directed  verdict,  and 
any  evidence  produced  by  defendant  was  eliminated  from 
consideration.  The  question  in  the  Smellie  case  was  simply 
whether  or  not  the  presumption  had  been  dispelled  as  mat- 
ter of  law.    The  opinion  of  the  court  clearly  distinguishes 


65.  The  court  recognizes  the  rule  that  testimony  on  behalf  of 
the  party  invoking  the  presumption  as  to  the  actual  facts  will 
dispell  the  presumption  as  matter  of  law,  and  the  court  goes  on 
to  say,  at  page  552,  "*  *  *  but  it  does  not  necessarily  follow  that 
the  presumption  may  not  be  overcome  or  'dispelled'  as  a  matter 
of  law  by  proof  of  the  party  against  whom  the  presumption  is 
invoked." 
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the  case  where  the  question  is  presented  to  the  trier  of  fact. 
The  case  recognizes  that  the  presumption  is  a  disputable 
one  and  may  be  overcome  and  also  that  if  the  facts  are 
proven  or  if  the  jury  finds  the  actual  facts  there  is  no 
room  for  any  presumption.  The  case  is  authority  for  the 
action  of  the  trial  court  in  this  case. 

Appellant  quotes  on  page  29  of  her  opening  brief  the 
case  of  Westhurg  v.  Willde,  14  C,2d  360,  that  the  presump- 
tion shall  stand  "until  and  unless  it  is  overcome  by  satis- 
factory evidence."  This  identical  language  appears  in  a 
number  of  the  other  cases  cited  by  appellant.  Appellant  in 
her  argument  makes  some  point  of  the  use  of  the  word 
"testimony"  in  the  instruction  complained  of.  The  cases 
cited  by  appellant  used  the  words  "evidence"  and  "satis- 
factory evidence."  "Testimony"  is  "evidence,"  and  is  "satis- 
factory evidence."^®  The  cases  all  hold  that  the  presumption 
may  be  "overcome"  by  "evidence"  and  "satisfactory  evi- 
dence," The  presumption  may  be  "overcome"  by  "testi- 
mony." We  submit  the  instruction  could  not  have  more 
clearly  followed  the  cases  cited  by  appellant  even  by  direct 
quotation.  The  meaning  of  the  language  used  is  identical 
and  the  jury  could  not  have  misunderstood  it.®'^   To  elimi- 


66.  The  term  "testimony"  is,  of  course,  more  restricted  than 
the  term  "evidence."  "Testmiony"  is  only  one  form  of  "evi- 
dence." Here  the  physical  facts  and  circumstances,  "evidence," 
weighed  as  heavily  in  favor  of  appellee  as  the  "testimony,"  and 
we  submit  that  if  either  party  is  in  a  position  to  object  to  the 
use  of  the  word  "testimony"  in  the  instruction  it  would  be  ap- 
pellee, not  appellant. 

67.  Appellant  attempts  to  make  something  from  the  use  of 
the  word  "injured"  in  the  instruction  and  suggests  that  the  word 
should  have  been  "killed."  Certainly  one  who  dies  as  the  result 
of  an  accident  has  been  "injured,"  and  appellant,  in  her  com- 
plaint, alleges  that  decedent  received  and  sustained  "serious 
bodily  injuries,  from  which  injuries  said  Ellie  E.  Shanahan  died" 
(R.  3). 


47 
nate  any  doubt  the  instruction  given  by  the  Court  at  appel- 
lant's request  after  the  objections  and  exceptions  to  the 
charge  and  when  the  jury  was  recalled,  uses  the  term  "evi- 
dence." 

Appellant  also  relies  very  strongly  on  the  case  of  United 
States  V.  Fotopulos,  180  F.2d  631.  That  was  a  case  in  which 
the  trial  court,  sitting  without  a  jury,  had  found  that  the 
decedent  had  exercised  due  care,  and  the  court  of  appeals 
merel}^  held  that  the  presumption  of  due  care  was  available 
to  support  this  finding.  The  result  cannot  be  questioned 
but  the  case  has  no  applicability  here.  As  pointed  out  by 
the  court  in  the  Fotopulos  Case,  at  page  638,  "*  *  *  the 
question  is  one  for  the  jury."  Here  the  question  was  sub- 
mitted to  the  jury. 

In  the  final  analysis  appellant's  argument  is  that  in  a 
death  case,  where  decedent  is  not  available  to  testify,  the 
presumption  that  decedent  used  due  case  is  indisputable 
and  conclusive.  That  is  not  the  law,  and  the  cases  cited 
by  appellant  do  not  so  hold.  The  cases  cited  by  appellant 
hold  that,  unless  it  can  be  said  that  decedent  was  guilty  of 
contributory  negligence  as  a  matter  of  law,  the  jury  should 
be  instructed  on  the  presumption  of  due  care.  The  jury 
in  this  case  was  so  instructed.  The  cases  cited  by  appellant 
hold  further  that  it  is  for  the  jury's  determination  whether 
or  not  that  presumption  has  been  "overcome."  The  jury 
in  this  case  was  so  instructed.  Appellant  would  argue  that 
the  instruction  complained  of  told  the  jury  that  the  pre- 
sumption was  overcome  as  matter  of  law.  It  did  not.  The 
instruction  told  the  jury  only  that  if  the  jury  should  find 
that  the  presumption  were  "overcome,"  and  that  deter- 
mination was  theirs  alone,  then  they  could  no  longer  con- 
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sider  the  iDresumption.    This  is  squarely  in  accord  with 
the  cases  cited  by  appellant. 

The  conclusive  answer  to  appellant's  contention,  and  to 
her  entire  case,  is  that  the  presumption  of  care  on  the  part 
of  a  motorist,  in  circumstances  such  as  here,  has  been  uni- 
formly held  to  be  rebutted  as  a  matter  of  laAv.  The  de- 
teased  driver  of  an  automobile  may  be  held  to  be  guilty  of 
contributory  negligence  as  a  matter  of  law  in  railroad 
crossing  cases.  The  cases  hold  that  under  the  law  of  rail- 
road crossings,  due  care  of  the  driver  is  measured  b}^  estab- 
lished standards  of  conduct.  If  the  driver  does  not  stop, 
look  and  listen,  or  doing  so  fails  to  see  or  hear,  he  is  held 
to  be  contributively  negligent  and  there  is  no  room  for  the 
presumption. 

There  are  many  cases  where  the  presumption  of  due  care 
of  a  deceased  has  been  urged  in  support  of  a  verdict,  the 
contention  being  made  that  the  presumption  created  a  con- 
flict. In  these  cases  it  is  held  that  the  presumption  is  dis- 
pelled— and  verdicts  for  the  plaintiffs  have  been  reversed 
or  non-suits  and  directed  verdicts  for  defendants  affirmed. 

The  following  cases  are  death  cases — actions  for  wrong- 
ful death — in  each  of  which  the  highway  traveler  was  killed 
at  a  railroad  crossing,  and  in  each  of  which  it  was  held, 
regardless  of  the  presumption  of  due  care,  that  the  deceased 
driver  did  not  exercise  care  and  that  the  action  was  barred 
by  the  defense  of  contributory  negligence  as  a  matter  of 
law.  The  following  cases  were  all  decided  since  the  Smellie 
case,  and  in  the  light  of  the  rule  of  the  Smellie  case : 

Heintz  v.  S.  P.  Co.,  63  C.A.2d  699  (hr.  den.)  Non- 
suit affirmed; 
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Dull  V.  A.,  T.  &  S.  F.  Ry.  Co.,  27  C.A.2d  473,  Directed 

verdict  for  defendant  affirmed  f^ 
Pacheco  v.  S.  P.  Co.,  129  Cal.  App.  6101,  Non-suit 

affirmed.®^ 
Friddle  v.  S.  P.  Co.,  126  Cal.  App.  388,  Judgment  for 

plaintiff  reversed. 
Hughes  v.  A.,  T.  S  8.  F.  Ry.  Co.,  121  Cal.  App.  271 

(hr.  den.)  Judgment  for  plaintiff  reversed. 
Rowe  V.  So.  Cal.  Ry.  Co.,  4  Cal.  App.  1,  Non-suit 

affirmed. 


68.  The  court  said  at  page  477 : 

"*  *  *  From  the  facts  as  they  are  contained  in  the  record,  it 
appears  that  the  deceased  approached  an  open  railroad  crossing 
with  a  clear  view  of  the  tracks  in  both  directions  from  a  point 
sixty  feet  away  from  the  crossing;  that  as  she  approached  the 
railroad  tracks  she  slowed  down  to  about  two  miles  per  hour,  and 
then  drove  up  a  short  incline  and  onto  the  tracks,  where  she  was 
struck  by  the  train.  Driving  an  automobile  which  the  appellant, 
who  was  the  owner  thereof,  testified  could  be  stopped  within 
twelve  or  fourteen  feet  when  going  twenty  miles  per  hour,  and 
within  about  nine  feet  when  going  twelve  or  fifteen  miles  per 
hour,  we  find  the  deceased,  according  to  the  evidence,  going  twenty 
miles  per  hour  when  within  five  hundred  feet  of  the  crossing  in 
question,  and  at  a  much  slower  speed  for  the  last  sixty  feet,  with 
an  unobstructed  view,  still  continuing  to  drive  up  to  and  upon 
the  track  in  the  face  of  the  fast  approaching  train.  With  this  pic- 
ture, it  would  be  idle  to  attempt  to  show  ordinary  care  or  pru- 
dence upon  the  part  of  the  deceased.  As  a  matter  of  fact,  in  order 
to  justify  the  conduct  of  the  unfortunate  decedent,  we  would  be 
first  compelled  to  overrule  every  known  California  case  involving 
accidents  at  railroad  crossings.  Appellant  relies  largely  upon  an 
indulgence  of  the  presumption  of  ordinary  care  and  diligence  on 
the  part  of  decedent  from  all  the  circimistances  of  the  case  and 
the  natural  instinct  of  self-preservation — and  contends  that  be- 
cause thereof  the  motion  for  a  directed  verdict  should  have  been 
denied.  However,  this  presumption  arises  only  in  the  absence  of 
direct  proof  of  the  facts.  The  circumstances  of  this  case  alone  are 
sufficient  to  rebut  the  presumption  claimed." 

69.  Holding  that  stopping  for  an  arterial  stop  sign  at  a  point 
where  the  traveler  cannot  see  does  not  satisfy  the  railroad  crossing 
rule. 
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In  Hughes  v.  A.,  T.  S  8.  F.  Rij.  Co.,  121  Cal.  App.  271, 
277,  the  court  considers  the  rule  in  the  light  of  the  Smellie 
case,  finds  no  disagreement  between  the  two  and  concludes 
the  presumption  of  §1963  does  not  raise  a  conflict.  The 
court  says : 

"Wlien  the  evidence  is  undisputed  that  the  view  of 
the  deceased  was  unobstructed  so  that  if  she  had 
looked  she  could  have  seen  the  approaching  train,  that 
the  noise  of  the  train  taken  with  the  crossing  signal 
and  the  ringing  of  the  bell  was  so  great  that  if  she  had 
listened  she  could  have  heard,  and  that  if  she  had 
stoi^ped  at  any  point  within  the  70  feet  of  approach  to 
the  tracks  she  could  have  discovered  the  approaching 
train  in  time  to  avoid  injury,  there  is  no  fact  in  evi- 
dence upon  which  a  presumption  could  be  founded  that 
she  was  taking  ordinary  care  of  her  own  concerns  at 
the  time.  On  the  other  hand  there  is  strong  presump- 
tion that  if  she  had  looked  she  would  have  seen  and  if 
she  had  listened  she  would  have  heard  the  approach- 
ing train  {Young  v.  Southern  Pac.  Co.,  189  Cal.  746, 
754  [210  Pac.  259] :  Cate  v.  Fresno  Traction  Co.,  213 
Cal.  190  [2  P.2d  364].)  In  such  a  case  the  weight  of 
the  presumption  of  ordinary  care  as  evidence  is  pre- 
cisely the  same  as  the  weight  of  testimony  which  is  so 
unreasonable  and  im^jrobable  that  the  appellate  court 
will  say  that  it  does  not  constitute  a  substantial  con- 
flict."  ^ 

Appellee  respectfully  submits  that  in  this  case  decedent 
was  guilty  of  contributory  negligence  as  matter  of  law. 
Certainly  appellant  cannot  be  heard  to  object  where  the 
jury  was  fully  and  properly  instructed  that  decedent  is 
presumed  to  have  used  due  care,  and  the  question  of  the 
contributory  negligence  of  decedent  was  left  solely  for  the 
jury's  determination. 
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Only  one  other  comment  need  be  made.  On  pages  26  and 
27  of  her  opening  brief  appellant  makes  reference  to  cer- 
tain other  instructions  given  by  the  Court.  There  is  no 
claim  that  any  of  the  referred  to  instructions  are  improper 
or  incorrect,  and  no  error  is  assigned  to  the  giving  of  any 
of  them.  There  can  be  no  question  or  dispute  that  each  of 
the  referred  to  instructions  is  proper  and  correct  (although 
in  several  instances  appellant's  paraphrasing  of  the  instruc- 
tions is  inaccurate).  No  further  comment  is  required. 

IV. 
CLAIMED  ERROR  IN  THE  EXCLUSION  OF  TESTIMONY 

Appellant  claims  error  in  the  ruling  of  the  Court  in 
striking  from  the  record  testimony  of  witness  Tolson,  called 
by  appellant  on  rebuttal  (R.  513).  The  testimony  stricken 
referred  to  a  claimed  failure^"  of  the  wig-wag  signal  on  a 
single  occasion  some  thirty  days  prior  to  the  date  of  the 
accident,  while  the  signal  was  being  tested  by  Signalman 
Rowe,  who  had  been  called  as  a  witness  for  appellee.  As 
indicated,  the  testimony  referred  only  to  an  occasion  thirty 
days  prior  to  the  accident. 

At  the  outset  there  would  seem  to  be  no  question  that  the 
exclusion  of  the  proffered  testimony,  whether  proper  or 
improper,  would  be  entirely  immaterial  if  in  fact  the  wig- 
wag signal  was  operating  at  the  time  of  the  accident.  Ap- 
pellant states  in  her  opening  brief,  p.  38,  that  she  had 
"proved"  the  wig-wag  crossing  signal  was  not  working.  The 
statement  is  entirely  without  support  in  the  record.  The 
first  reference  to    the   record  referred  to   in  appellant's 


70.     The  testimony  .stricken  did  not  relate  to  a  failure.    This  is 
discussed  below. 
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opening  brief  in  support  of  her  flat  statement  that  the  wig- 
wag crossing  signal  was  not  working  is  to  the  testimony  of 
witness  Tommy  A.  Hendrix,  pp.  34  and  36  of  the  recordJ^ 
This  witness's  testimony  established  no  more  than  that 
10  to  15  minutes  before  the  accident  he  had  driven  over 
the  crossing,  there  was  no  train  coming,  and  the  wig-wag 
then,  quite  properly,  was  not  working.'^^  We  do  not  propose 
to  repeat  the  evidence  or  facts  as  set  out  above,  pp.  3-30, 
but  submit  that  there  is  no  probative  evidence  from  which 
the  jury  could  have  found  that  the  signal  was  not  working 
at  the  time  of  the  accident.  There  is  positive  evidence,  un- 
contradicted, that  the  signal  was  properly  operating.  At 
best,  the  only  evidence  offered  by  appellant  touching  the 
issue  of  the  operation  of  the  wig-wag  signal  was  the  nega- 
tive testimony  of  witnesses  DeRosa  and  Hewes.  As  pointed 
out  above,  the  substance  of  the  testimony  of  both  DeRosa 
and  Hewes  was  only  that  they  did  not  know  whether  the 
signal  was  working  or  not,  and  both  admitted  to  Police 
Officer  Sublett  shortly  after  the  accident  that  they  were 
not  looking  for  the  signal.'^^  It  cannot  be  doubted  that  before 
the  negative  testimony  of  a  witness  that  he  did  not  see  a 
signal  can  be  given  any  probative  value  on  the  question  of 
whether  or  not  the  signal  was  operating,  it  must  appear  not 
only  that  the  witness  was  so  situated  that  he  could  see  but 


71.  Other  references  relied  on  by  appellant  refer  only  to  the 
testimonj^  of  Hewes  and  DeRosa  which  as  pointed  out  above,  had  no 
probative  value  on  this  point. 

72.  After  crossing  the  tracks  Hendrix  turned  north  and  passed 
the  train  involved  in  the  accident  when  it  w^as  five  miles  south  of 
Redding  (R.  36-43).  Redding  is  approximately  11  miles  from 
Anderson. 

73.  See  pp.  17-18  below. 
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also  that  his  attention  was  so  directed  that  he  would  have 
seen  if  the  signal  had  been  operating. 

Koster  v.  S.  P.  Co.,  207  Cal.  753 ; 

Shannon  v.  N.  W.  P.  R.  Co.,  209  Cal.  303 ; 

Lupes  V.  City  of  Los  Angeles,  10  C.2d  476 ; 

B.  S  0.  R.  Co.  V.  Baldwin,  144  Fed.  53  (CCA.  6) ; 

Stitt  V.  Huidekoper,  17  Wall.  385,  21  L.ed.  644; 

Penn  R.  Co.  v.  Stvartsel,  17  F.2d  869  (CCA.  7) ; 

Chicago  etc.  Ry.  v.  Sellars,  5  F.2d  31  (CCA.  8). 

In  Chicago  etc.  Ry.  Co.  v.  Sellars,  5  F.2d  31,  33,  the  Court 
said : 

"The  record  discloses  that  the  severalwitnesses  who 
testified  for  the  railroad  company  as  to  whether  the 
locomotive  headlight  was  burning,  the  bell  rung,  and 
the  whistle  blown,  were  in  a  position  to  see  and  hear, 
and  their  evidence  is  of  a  positive  character,  while  the 
witnesses  for  the  plaintiff  were  not  so  situated  and 
were  not  giving  attention  to  these  matters;  so  no  issue 
requiring  the  submission  of  these  questions  to  the  jury 
was  made."  (Emphasis  added). 

There  is  not  a  scintilla  of  evidence  to  support  the  claim 
that  the  wig-wag  signal  was  not  operating.  It  is  submitted 
that  on  the  record  this  issue  should  not  have  been  submitted 
to  the  jury.  As  matter  of  law  there  was  a  complete  failure 
of  proof.  In  the  circumstances  the  exclusion  of  the  prof- 
fered testimony  was  wholly  immaterial. 

If  it  cannot  be  said  that  as  matter  of  law  there  was  a 
complete  failure  of  proof  on  this  issue,  certainly  on  this 
record  it  cannot  be  doubted  the  great  preponderance  of 
the  evidence  was  that  the  signal  was  properly  operating. 
The  positive  testimony,  from  both  independent  and  em- 
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ployee  witnesses,  has  been  detailed  above  at  pp.  11-18  and 
will  not  be  repeated.  It  cannot  be  doubted  that  on  the  whole 
case  the  jury  could  have  reached  no  different  conclusion 
than  that  the  signal  was  operating.  Assuming  arguendo, 
therefore,  error  in  striking  the  testimony  of  Tolson,  such 
error  could  in  no  sense  be  considered  prejudicial,  and  any 
such  assumed  error  could  be  no  ground  for  reversing  the 
verdict  of  the  jury. 

There  was  no  error  in  striking  the  testimony  of  Tolson. 

The  Facts. 

Appellant  claims  error  in  striking  the  testimony  of  Tol- 
son on  the  ground  that  such  testimony  contradicted  the 
testimony  of  Rowe  and  was  material  to  show  knowledge  of 
appellee  that  the  signal  was  faulty.  It  apparently  is  appel- 
lant's contention  that  the  testimony  stricken  was  offered 
for  the  dual  purpose  of  impeachment  of  witness  Rowe  and 
on  the  issue  of  negligence.  The  testimony  was  inadmissible 
for  either  purpose. 

The  stricken  testimony  must  be  placed  in  its  proper 
setting.  Witness  Rowe  was  called  by  appellee.  On  direct 
examination  he  testified  that  he  was  employed  by  South- 
ern Pacific  Company  as  a  signal  maintainer  in  the  area 
involved  in  this  accident,  and  had  been  so  employed  for 
several  years  prior  to  the  accident.  He  had  inspected  and 
tested  this  signal  each  working  day  from  December  13  to 
December  27,  and  on  each  occasion  found  it  working  prop- 
erly and  no  repairs  were  made.  He  inspected  the  signal 
at  9:20  on  the  morning  of  the  27th,  about  two  hours  after 
the  accident.  This  inspection  was  made  in  the  presence  of 
the  police  and  the  coroner.    At  this  time,  the  signal  was 
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working  properly  and  no  repairs  were  required  or  made. 
From  his  experience,  on  the  basis  of  the  tests  made  im- 
mediately after  the  accident,  nothing  could  have  been  wrong 
with  the  signal  at  the  time  of  the  accident,  2  to  2^4  hours 
before  (E.  277,  280-283,  287-288). 

On  cross  examination,  over  the  objection  of  appellee, 
Eowe  testified  that  so  far  as  he  could  recall,  since  he  had 
been  maintaining  the  district,  this  signal  had  never  been 
out  of  order,  or  repaired.  The  only  time  that  appellant's 
attorney  referred  to  any  particular  instance  was  when  he 
asked  Rowe  if  it  were  not  a  fact  that  the  signal  had  been 
out  of  operation  an  entire  day  three  or  four  months  before 
the  accident.  Over  the  objection  of  appellee  the  witness 
answered  no,  he  did  not  recall  that  (R.  294).  Appellant  did 
not  press  the  matter  further.  She  did  not  refer  to  any 
particular  instance  or  time,  except  for  the  one  reference  to 
a  time  three  or  four  months  prior  to  the  accident.  The 
basis  of  the  objection  by  defendant  was  that  the  testimony 
was  incompetent,  irrelevant  and  immaterial.  We  submit 
that  the  objection  was  well  taken.  The  testimony  is  entirely 
collateral  to  the  issue  at  hand,  whether  or  not  the  signal 
was  operating  at  the  time  of  the  accident.  The  only  period 
of  time  covered  on  the  direct  examination  of  Rowe  was 
from  December  13  to  December  27.  There  was  positive 
testimony  that  the  signal  operated  properly  on  two  oc- 
casions within  one  hour  before  the  accident,  the  last  occa- 
sion being  10  to  15  minutes  before  the  accident.'^^  Evidence 
of  the  condition  of  the  signal  30  days  before  the  accident 
is  obviously  collateral  and  too  remote.  If  not  remote  and 
collateral  it  was  for  appellant  to  prove  the  relevancy  of 


74.     See  pp.  12-13  above. 


56 
the  offered  testimony.  The  Court  cannot  guess  or  speculate 
as  to  its  relevancy  or  materiality^  There  was  no  such  proof 
or  offer  of  proof. 

Witness  Tolson  was  called  by  appellant  in  rebuttal.  The 
testimony  in  question  appears  at  pages  (508-515  of  the 
Transcript.  Appellant's  counsel  asked  the  witness  "Do 
you  recall  any  occasion  prior  to  the  collision  when  the  wig- 
wag signal  did  not  operate?"  (R.  508).  The  question  was 
objected  to  as  incompetent,  irrelevant  and  immaterial  and 
not  proper  rebuttal.  Appellant's  counsel  in  arguing  the 
matter  referred  to  the  testimony  of  Mr.  Rowe  which  had 
been  elicited  by  appellant  on  cross-examination  over  the 
objection  of  appellee.  The  Court  sustained  the  objection 
on  the  ground  that  it  was  an  attempt  to  impeach  a  witness 
on  a  collateral  matter  (R.  511).  When  asked  by  the  Court 
to  fix  the  time  to  which  he  was  referring  appellant's  attor- 
ney referred  to  the  testimony  of  Mr.  Rowe,  on  cross- 
examination  over  objection  by  appellee,  that  he  did  not 
recall  an  instance  three  or  four  months  prior  to  the  acci- 
dent when  the  signal  had  been  out  of  operation.  The  Court 
stated  that  was  a  collateral  matter  (R.  509).  Appellee  then 
enlarged  on  its  objection  on  the  ground  that  the  testimony 
could  not  be  impeachment  of  Rowe  for  there  was  no  founda- 
tion to  show  Rowe  knew  about  the  incident  referred  to  (R. 
510).  Appellant's  attorney  conceded  that  the  matter  re- 
ferred to  was  collateral  when  he  stated  (R.  511) : 

"It  would  be  a  purely  collateral  issue  had  counsel 
not  established  that  point  in  his  own  testimony  and 
absolutely  stated  the  signal  had  never  been  out  of 
order  during  the  four  years." 

Appellant's  attorney  overlooks  the  fact  that  the  testimony 
referred  to  was  not   a  part  of  appellee's  case,  but  was 
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brought  out  on  cross-examination  over  the  objection  of  the 
appellee.  Appellant's  attorney  then  put  a  further  question 
to  the  witness  and  the  following  occurred  (R.  511-513) : 

"Mr.  Murman:  Q.  Mr.  Tolson,  prior  to  the  acci- 
dent did  you  on  any  occasion  notice  that  the  signal 
stuck  and  remained  in  a  position  other  than  a  vertical 
position  after  a  train  went  by? 

Mr.  Phelps :  Same  objection,  if  your  Honor  please ; 
it  isn't  proper  rebuttal,  wouldn't  tend  to  impeach  — 

The  Court:  It  isn't  proper  rebuttal.  It  really  isn't 
proper  rebuttal.  You  should  have  put  it  in  at  the  be- 
ginning of  your  case,  but  I  will  allow  the  question  if  it 
is  directed  to  a  point  that  is  within  a  reasonable  time. 

Mr.  Murman :     All  right. 

The  Court :  A  day  or  so  before  or  afterwards,  may- 
be even  a  week. 

Mr.  Murman :     All  right,  I  will  ask  that  question. 

Q.     Mr.  Tolson,  how  long — 

Mr.  Phelps:  I  want  to  enlarge  on  the  objection, 
that  it  is  leading  and  suggestive. 

The  Court :     Yes,  but  I  will  allow  it. 

Mr.  Murman:  Q.  Mr.  Tolson,  how  long  prior  to 
the  date  of  the  accident  do  you  last  remember  seeing 
the  signal  in  a  position  other  than  a  vertical  position  ? 

Mr.  Phelps:  Same  objection,  your  Honor  under- 
stands, runs  to  this  line  of  questioning! 

The  Court:    Yes. 

Mr.  Phelps:  It  wouldn't  tend  to  impeach  this  wit- 
ness, even  remotely  tend  to  impeach  the  witness.  He 
was  never  asked  about  it.  No  notice  on  the  part  of  the 
Southern  Pacific  Company. 

A.  Other  than  through  his  testing,  that  I  would  say, 
it  was  within,  oh,  30  days,  anyway.  I  have  seen  him 
when  he  was  testing,  it  would  hold  in  that  position 
where  is  wasn't  centered. 
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Mr.  Phelps:     I  will  ask  that  go  out  as  too  remote. 

Mr.  Murman:  Q.  When  did  the  signal  get  that 
way  1 

A.    When  he  was  testing  it. 

Q.     You  said  within  30  days  of  the  accident? 

A.  I  would  say  something  like  that,  I  don't  remem- 
ber the  exact  time  or  date,  never  paid  particular  atten- 
tion to  its  position,  but  I  have  seen  him  take  the  signal 
and  test  it  where  it  wouldn't  be  centered,  and  would 
stick  to  one  side  or  the  other  and  wouldn't  come  back. 

Q.     That  was  when  he  was  testing  it  I 

A.    That  was  when  he  was  testing  it. 

Mr.  Phelps :     May  I  please — 

The  Court:  How  long  before  the  27th  da}^  of  De- 
cember was  this? 

A.  Well,  directly,  a  direct  day  I  couldn't  answer 
that  only  just  by  saying  it  was  within  30  days,  sir,  or 
something  like  that.  It  wasn't — it  didn't  come  into  my 
mind  exclusively  just  what  time  that  would  be. 

Mr.  Phelps :  Then,  if  your  Honor  please,  I  ask  that 
the  answer  go  out  as  too  remote  even  under  your 
Honor's  ruling,  confined  within  a  day  or  two. 

Mr.  Murman :     I  submit  it  is  rebuttal. 

Mr.  Phelps :      It  is  not  rebuttal. 

The  Court:  I  am  going  to  strike  the  answer  and 
instruct  the  jury  to  disregard  the  testimony.  It  isn't 
rebuttal  and  not  impeachment. 

Mr.  Murman :  Well,  I  beg  to  differ  with  your  Honor, 
and  under  the  circumstances  I  have  no  further  ques- 
tions." 

As  appears  the  witness  Avas  eventually  permitted  to  an- 
swer the  question.  The  only  problem,  therefore,  is  whether 
the  court  properly  struck  the  answer  on  the  motion  of  the 
appellee.  The  record  speaks  for  itself.  The  ruling  was  cor- 
rect. 
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Argument. 

The  basis  on  which  appellant  offered  the  testimony,  and 
the  basis  for  her  objection  to  its  exclusion  are  not  exactly 
clear.  Appellant  has  argued  that  the  testimony  should  have 
been  admitted  both  as  rebuttal  and  as  impeachment  of  the 
witness  Rowe. 

Appellant  offered  no  evidence  on  her  case  in  chief  touch- 
ing the  operation  of  the  signal  a  month  or  three  or  four 
months  prior  to  the  accident.  To  permit  such  evidence  for 
the  first  time  on  rebuttal  would  be  contrary  to  the  estab- 
lished rules  for  the  trial  of  a  case,  and  would  leave  appel- 
lee in  the  position  where  it  could  not  meet  such  testimony. 
In  the  sound  discretion  of  the  court  it  was  properly  ex- 
cluded as  rebuttal. 

On  the  issue  of  negligence,  the  proffered  testimony  was 
not,  in  any  event,  admissible.  Certainly  evidence  that  the 
signal  had  not  operated  on  a  single  occasion  30  days  prior  to 
the  accident  would  not  be  competent  or  material  on  the 
question  of  whether  the  signal  was  operating  on  the  day 
of  the  accident.  Particularly  is  this  true  where  there  was 
positive  evidence  that  the  signal  was  operating  properly  on 
the  day  of  the  accident,  and  had  been  so  operating  since 
December  13th,  14  days  before  the  accident.  There  was  no 
attempt  by  appellant  to  rebut  that  testimony. 

Appellant  has  argued  that  the  testimony  was  admissible 
to  show  knowledge  on  the  part  of  appellee  that  the  signal 
was  a  troublesome  one.  Certainly  a  single  instance  of  fail- 
ure 30  days  before  the  accident  would  not  show  such 
knowledge. 

Again  is  this  particularly  true  where  the  only  evidence 
in  the  case  is  that  the  signal  operated  properly  subsequent 
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to  that  claimed  single  failure  and  for  the  14  days  preceding 
the  accident.  No  effort  was  made  by  appellant  to  contradict 
that  evidence.  The  only  knowledge  which  could  be  imputed 
to  appellee  was  that  the  signal  was  operating  properly. 

The  substance  of  Tolson's  testimony  in  this  regard  is 
that  at  some  indefinite  time,  he  paid  no  particular  attention 
to  the  time,  but  about  30  days  prior  to  the  accident,  while 
Kowe  was  testing  the  signal,  the  arm  would  not  be  centered 
but  would  stay  to  one  side  or  the  other.  Such  testimony 
could  have  no  probative  value  on  any  issue.  Assuming  that 
while  testing  the  signal  arm  would  stay  to  one  side  or  the 
other,  there  is  nothing  to  show  that  that  would  be  a  defec- 
tive condition.  There  is  nothing  to  show  that  such  condi- 
tion is  anything  more  than  a  part  of  the  normal  testing 
procedure.  There  is  nothing  to  show,  or  from  which  it  can 
even  be  inferred,  that  because  the  arm  stayed  to  one  side 
or  the  other  during  testing  that  it  was  therefore  out  of 
order.  The  only  time  the  condition  existed  was  while  the 
signal  was  being  tested.  The  only  possible  inference  is  that 
it  was  a  normal  result  of  the  testing. 

If  it  was  appellant's  contention  that  the  wig-wag  holding 
in  a  position  other  than  vertical  during  testing  would  in- 
dicate a  defective  condition,  it  would  have  been  easy  for 
appellant  to  have  proved  this  from  the  witness  Rowe  when 
he  was  cross  examining  him.  He  could  have  and  should  have 
put  a  question  to  him  by  which  the  foundation  would  have 
been  laid  for  the  subsequent  testimony  by  Tolson.  He  failed 
to  establish  the  foundation  that  this  was  not  a  normal  in- 
cident of  testing  although  the  witness  was  available  from 
whom  he  might  have  established  it. 

There  is  nothing  to  show  that  because  of  this  condition 
during  testing  that  any  repairs  were  made.  To  the  contrary, 
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the  only  evidence  is  that  no  repairs  were  made.  Appellant 
made  no  offer  to  contradict  this.  To  conclude  from  this 
testimony  that  at  the  time  referred  to,  some  30  days  before 
the  accident,  the  signal  was  out  of  order  would  be  the 
purest  kind  of  speculation. 

It  should  be  noted  that  the  only  thing  established  by  the 
stricken  testimony  was  that  when  the  signal  was  tested  it 
held  in  a  position  other  than  vertical.  Assuming  that  the 
jury  could  speculate  that  this  meant  that  there  was  a  de- 
fective condition,  the  only  inference  the  jury  could  have 
further  drawn  was  that  whatever  the  condition  was  it  was 
corrected  by  Rowe  then  and  there  as  he  was  testing  it.  It 
was  Rowe's  duty  to  correct  any  defective  condition  which 
he  found  and  the  jury  were  entitled  to  infer  that  any  defec- 
tive condition  was  repaired  at  that  time.  That  this  is  the 
only  inference  the  jury  could  draw  is  further  confirmed 
by  the  fact  that  Tolson  worked  daily  after  this  incident  in 
the  immediate  vicinity  of  the  signal  and  never  again  saw 
it  in  this  same  condition.  This  should  be  coupled  with  the 
fact  that  the  evidence  established  that  the  signal  was  work- 
ing at  the  time  of  the  accident,  on  two  occasions  within  an 
hour  prior  to  the  accident  and  that  from  December  14th 
to  27th  on  regular  inspections  it  was  found  to  be  in  working 
order.  Taking  all  these  facts,  and  these  were  the  facts  the 
Court  and  the  jury  had  before  them,  no  inference  can  be 
drawn  of  any  defective  condition  from  the  incident  de- 
scribed by  Tolson. 

Furthermore,  even  assuming  that  from  this  testimony 
we  could,  by  speculation,  conclude  that  the  signal  was  de- 
fective 30  days  before  the  accident,  there  is  no  evidence 
or  offer  by  appellant  to  show  that  that  condition  continued 
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to  the  time  of  the  accident,  or  for  any  period  at  all.  There 
is  no  evidence  or  offer  by  appellant  to  show  that  appellee 
had  any  knowledge  of  any  defective  condition  aside  from 
this  one  particular  instance  some  30  days  before  the  acci- 
dent. To  conclude  from  this,  testimony  that  the  condition 
continued  to  exist  up  until  the  time  of  the  accident  and  that 
appellee  had  knowledge  of  that  again  would  be  the  purest 
kind  of  speculation.  To  permit  such  testimony  to  go  to  the 
jury  would  invite  speculation  on  speculation.  The  testimony 
could  have  absolutely  no  probative  value.  As  rebuttal  or 
otherwise  the  testimony  was  wholly  incompetent,  irrelevant 
and  immaterial  to  any  issue  in  the  case. 

It  is  equally  clear  that  the  testimony  was  inadmissible 
to  impeach  mtness  Howe.  It  would  not  impeach  him.  Ap- 
pellant offered  the  testimony  as  being  contradictory  to  that 
of  Rowe.  There  is  nothing  in  the  record  to  indicate  that  it 
was  in  any  way  contradictory.  The  condition  described  oc- 
curred only  while  RoAve  was  in  the  process  of  testing.  There 
is  nothing  to  show  that  it  was  not  a  normal  part  of  the 
testing  procedure.  There  is  nothing  to  show  that  the  condi- 
tion was  a  defective  one.  Rowe  did  testify,  on  cross-examina- 
tion over  the  objection  of  appellee,  that  at  no  time  while  he 
had  been  maintaining  the  signal  had  it  been  defective  or  had 
any  repairs  been  required.  The  testimony  of  Tolson  is  in 
no  way  contradictory.  It  could  be  considered  contradictory 
only  by  indulging  the  purest  speculation  that  the  condition 
described  was  a  defective  one. 

Assuming  that  we  could  indulge  the  speculation  and  con- 
clude that  the  signal  was  defective  at  this  indefinite  time 
referred  to,  in  the  sound  discretion  of  the  court,  the  testi- 
mony was  properly  excluded.  Rowe  had  at  no  time  been 
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questioned  about  any  such  particular  instance.  To  permit 
such  testimony  at  this  stage  in  the  case  would  have  been 
grossly  unfair  and  unjust  to  witness  Rowe.  If  the  condition 
described  did  exist,  Rowe  would  have  had  no  opportunity 
either  to  dispute  it  or  to  explain  it.  Inasmuch  as  the  condi- 
tion existed  only  during  the  testing  of  the  signal,  the  only 
normal  inference  is  that  it  was  a  part  of  the  testing  pro- 
cedure. There  was  no  offer  by  appellant  to  show  that  it  was 
not.  Rowe  was  not  questioned  about  it. 

Finally,  as  stated  by  the  court  (R.  509),  the  testimony 
was  properly  excluded  as  an  endeavor  to  impeach  a  witness 
on  a  collateral  matter.  There  can  be  no  question  that  it  was 
collateral.  It  referred  to  a  time  some  30  days  prior  to  the 
accident.  No  foundation  was  laid  or  effort  made  to  in  any 
way  tie  it  in  to  the  time  of  the  accident.  It  was  remote  in 
time,  and  whether  or  not  the  signal  was  defective  in  a  single 
instance  some  30  days  prior  to  the  accident  was  wholly 
outside  the  issues  of  this  case.  Appellant's  counsel  recog- 
nized that  it  was  a  purely  collateral  issue  when  he  stated 
(R.  511) : 

"It  would  be  a  purely  collaterial  issue  had  counsel  not 
established  that  point  in  his  own  testimony  and  abso- 
lutely stated  that  the  signal  had  never  been  out  of 
order  during  the  four  years." 

Appellant's  misconception  is  twofold.  First,  it  apparently 
is  her  position  that  because  the  testimony  was  brought  out 
on  appellant's  case  (which  it  was  not)  it  may  be  impeached 
by  contradictory  evidence  even  though  collateral.  This  is 
not  the  rule.  A  witness  may  not  be  impeached  on  collateral 
matters,  irrespective  of  whether  the  collateral  matters  were 
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originally  brought  out  on  direct  or  cross-examination,  (Peo- 
ple V.  Wells,  33  C.2d  330,  340). 

Appellant's  second  misconception  is  that  the  testimony  of 
Kowe  which  appellant  now  is  endeavoring  to  contradict 
was  not  brought  out  on  appellee's  case,  but  was  elicited 
by  appellant  on  cross-examination  over  the  objection  of 
appellee  (E.  288,  294).  The  rule  is  stated  in  27  Cal.  Jur. 
page  107  as  follows: 

"Accordingly,  a  party  may  not  cross  examine  his  ad- 
versary's witnesses  upon  irrelevant  matters  for  the 
purpose  of  eliciting  something  to  be  contradicted;  if 
he  does  this  the  answer  of  the  witness  is  conclusive 
and  may  not  be  contradicted." 

And  at  27  Cal.  Jur.  page  148 : 

"It  has  already  been  seen  that  a  party  may  not  cross 
examine  his  adversary's  witness  upon  irrelevant  or 
collateral  matters  for  the  purpose  of  eliciting  some- 
thing to  contradict,  but  that  if  such  matters  are  drawn 
out  they  may  not  be  contradicted." 

"The  statement  of  the  witness  must  be  pertinent  to 
the  issues  on  trial,  or  they  cannot  be  contradicted." 
Steen  v.  Santa  Clara  etc.  Co.,  134  Cal.  355,  356. 

See  also  Trahing  v.  Cal.  Nav.  etc.  Co.,  121  Cal.  137,  144. 
The  rule  is  beyond  dispute. 

Furthermore,  the  cross-examination  of  Rowe,  which  ap- 
pellant now  is  endeavoring  to  contradict,  went  far  beyond 
the  direct  examination.  The  direct  examination  was  limited 
to  that  period  between  December  13  and  December  27,  a 
period  of  14  days  prior  to  the  accident.  On  cross-examina- 
tion appellant  Avent  back  30  days,  three  or  four  months,  and 
several  years,  again  over  objection.   If  the  cross-examina- 
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tion  goes  beyond  the  scope  of  the  direct  examination,  the 
party  cross-examining  is  bound  by  the  answers,  and  the 
witness  may  not  be  impeached  as  to  such  matters  by  the 
party  eliciting  the  testimony.  The  cases  are  many  and  we 
cite  only  a  few. 

Trabing  v.  Cal.  Nav.  etc.  Co.,  121  Cal.  137,  144; 

Burchley  v.  SUverberg,  113  Cal.  673 ; 

Sales  V.  Bacigalupi,  47  C.A.2d  82  (hr.  den.). 

We  call  the  court's  attention  to  one  other  case.  In  Stein- 
herger  v.  California  Electric  etc.  Co.,  176  Cal.  386,  393,  it 
was  held  that  negligence  could  not  be  proved  by  proof  of 
similar  instances,  that  such  evidence  was  collateral  and  the 
witness  could  not  be  contradicted  or  impeached  regarding 
it.  The  trial  court  in  permitting  such  impeachment  was 
guilty  of  prejudicial  error.  So  here  negligence  could  not 
be  proved  by  showing  a  single  instance  of  a  defective  con- 
dition some  30  days  prior  to  the  accident.  The  matter  is 
entirely  collateral  and  inadmissible,  as  the  trial  court  cor- 
rectly held. 

V. 
OTHER  CLAIMED  ERRORS  IN  INSTRUCTIONS 

The  exact  nature  of  the  complaint  now  made  by  appel- 
lant to  the  balance  of  the  charge  to  the  jury  is  not  quite 
clear.  She  apparently  is  complaining  that  the  court,  in  the 
course  of  the  charge,  gave  certain  hypothetical  instructions 
by  which  the  jury  was  told  that  if  they  were  to  find  certain 
facts  their  verdict  must  then  be  for  the  appellee.  As  pointed 
out  above,  page  29,  the  verdict  in  this  case  should  have 
been  directed  for  appellee  either  on  the  ground  that  there 
was  a  complete  failure  of  proof  of  negligence  or  on  the 
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ground  that  decedent  was  guilty  of  contributory  negligence 
as  matter  of  law.  In  the  circumstances,  of  course,  any  error 
in  any  instruction  is  immaterial. 

Even  if  the  evidence  does  not  go  so  far  as  to  require 
a  judgment  for  appellee  as  matter  of  law,  still  appellee's 
case  was  "so  strongly  proved  that  the  jury  could  not  rea- 
sonably have  found  otherwise"  than  it  did  (Sliuey  v.  As- 
hury,  5  C2d.  712)  and  any  assumed  error  in  the  instructions 
is  immaterial. 

But  there  was  no  error  in  the  instructions. 
As  to  the  complaint  now  made  by  api^ellant  there  is  a 
short  and  conclusive  answer.  On  the  conclusion  of  the 
charge,  the  court  gave  to  each  party  the  opportunity  to 
make  exceptions  and  objections  (R.  560).  In  fact,  in  the 
face  of  an  objection  by  appellant,  the  court  further  in- 
structed the  jury  on  its  return  (R.  568).  As  to  each  of  the 
instructions  of  which  appellant  now  complains  no  exception 
was  taken  or  objection  made  on  the  trial  and  appellant  is 
now  foreclosed  from  assigning  as  error  the  giving  of  any 
such  instruction.  Appellant  recognizes  the  rule  and  at- 
tempts to  argue  that  there  should  be  exception  made  in 
this  case.  There  is  no  basis  or  reason  for  departing  from 
the  rule. 

Both  the  rule  and  the  reason  for  the  rule  are  clear  and 
obvious.  Rule  51  of  the  Federal  Rules  of  Civil  Procedure 
provides : 

"No  party  may  assign  as  error  the  giving  or  the  fail- 
ure to  give  an  instruction  unless  he  objects  thereto 
before  the  jury  retires  to  consider  its  verdict,  stating 
distinctly  the  matter  to  which  he  objects  and  the 
grounds  of  his  objection." 
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We  cite  only  a  few  of  the  many  cases.  Teller  v.  Athens, 
7  F.R.D.  88  (1946);  McHugh  v.  Audet,  72  F.  Supp.  394 
(1947) ;  Bernstein  v.  Olian,  77  F.  Supp.  672  (1948)  (reversed 
on  other  grounds,  174  F.2d  880). 

As  the  court  said  in  the  Bernstein  case,  above  at  pages 
674-5: 

"This  charge  was  given  without  objection  on  the 
part  of  either  of  the  defendants.  Ems  Corporation 
having  acquiesced  in  having  the  case  submitted  to  the 
jury  on  that  basis,  authority  is  legion,  both  before  and 
since  Kule  51,  F.  R.  Civ.  Proc,  that  it  is  not  now  free 
to  relitigate  the  matter  because  the  verdict  has  gone 
other  than  it  had  anticipated.  To  move  for  a  new  trial 
on  the  basis  of  inconsistency  of  the  verdict  when  an  un- 
objected to  instruction  permitted  the  alleged  incon- 
sistency, falls  within  the  prohibition  of  Rule  51." 
Citing  cases. 

Appellant  can  claim  no  surprise  as  to  any  of  the  instruc- 
tions, appellee's  proposed  instructions  were  presented  to 
counsel  in  the  early  stages  of  the  trial.  Furthermore  the 
I  event  complied  with  Rule  51  of  the  Federal  Rules  of  Civil 
Procedure  and  informed  counsel,  prior  to  argument,  of 
•  what  instructions  requested  by  the  parties  would  be  in- 
I  eluded  in  the  charge  to  the  jury  (R.  494-495).  Any  error 
I  claimed,  if  it  were  error,  could  have  been  corrected  if  the 
proper  objection  had  been  made,  as  was  done  with  the  first 
I  objection  made  by  appellant  to  the  charge  (R.  560  and  568). 
This  case  falls  squarely  within  both  the  rule  and  the  reason 
for  the  rule. 

But  there  was  no  error  in  any  instruction.  We  submit 
'  that  every  instruction  as  to  which  complaint  is  now  made  is 
'  proper  and  correct.  Appellant  points  to  no  particular  in- 
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struction  to  make  the  claim  that  it  is  not  proper  and  cor- 
rect. She  can  not.  Appellant  is  not  so  bold  as  to  claim  she 
was  entitled  to  judgment  as  matter  of  law.  The  most  that 
she  can  claim  is  that  the  issue  of  negligence  and  contribu- 
tory negligence  were  for  the  jury's  determination.  We  can 
not  suppose  that  appellant  is  claiming  that  the  jury  is  to 
determine  those  issues  without  first  being  properly  in- 
structed. This  case  was  submitted  to  the  jury  on  all  issues, 
after  the  jury  had  first  been  fully  and  properly  instructed. 
By  dissecting  certain  jDhrases  from  the  instructions,  ap- 
pellant attempts  to  jDlace  undue  emphasis  on  the  wording 
used.  The  charge  must  be  read  as  a  whole  and  the  court  sc 
instructed  at  the  request  of  appellant  (R.  522).  Further- 
more, at  appellant's  request,  the  jury  was  specifically  in- 
structed that  they  need  infer  no  emphasis  from  any  in- 
struction, when  the  court  told  the  jury  "If  in  these  instruc- 
tions any  rule  or  idea  be  stated  in  varying  ways,  as  foi 
example,  that  you  are  to  find  for  one  of  the  parties  if  yon 
find  certain  facts  to  be  true,  no  emphasis  thereon  is  in- 
tended and  none  must  be  inferred."  (R.  522)  (Emphasis 
added). 

A  complaint  similar  to  that  now  made  by  appellant  was 
answered  by  the  court  in  Murray  v.  Southern  Pacific  Com- 
pany, 91  CA2d.  107,  at  112  as  follows : 

"Appellant  also  complains  that  certain  instructions 
were  argumentative  and  repetitious  as  ground  for  re- 
versal. However,  it  is  a  well  settled  rule  that  errors 
of  the  trial  court  in  instructions  do  not  call  for  a  re- 
versal unless  the  appellate  court  after  a  review  of  the 
evidence  and  consideration  of  the  entire  case  concludes 
they  resulted  in  a  miscarriage  of  justice.  (Code  Civ. 
Proc,  §  475 ;  Const.,  art.  VI,  §  41/2 ;  Caminetti  v.  Im- 
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perial  Mut.  L.  Ins.,  Co.,  59  Cal.  App.  2d  476,  488  [139 
P.2d  681].)  Appellant's  complaint  is  really  a  hyper- 
critical analysis  of  these  instructions  rather  than  an 
assignment  of  prejudicial  error.  A  statement  of  a  rule 
of  law  may  appear  argumentative,  and  such  statements 
may  be  repetitious  because  of  a  desire  to  make  them 
clear.  But  that  alone  is  not  reversible  error.  We  find 
no  miscarriage  of  justice." 

The  real  complaint  of  appellant  seems  to  be  that  the  in- 
structions given  are  clear  and  the  language  used  conveyed 
its  meaning  to  the  jury  without  ambiguity  or  possibility 
of  misunderstanding. 

CONCLUSION 

No  discussion  of  the  claim  made  by  appellant  that  her 
motion  for  new  trial  should  have  been  granted  is  necessary. 
It  is  respectfully  submitted  that  the  judgment  must  be 
ajSirmed.  It  should  be  affirmed  on  the  ground  that  decedent 
was  guilty  of  contributory  negligence  as  matter  of  law,  and 
on  the  ground  that  there  was  no  evidence  of  negligence  on 
the  part  of  defendant  and  appellee.  There  was  no  error 
either  in  the  instructions  or  in  the  exclusion  of  testimony. 
Plaintiff  has  had  her  full  day  in  court.  The  verdict  and 
judgment  are  manifestly  right. 

Dated :     December  18,  1950. 

A.  B.  Dunne 
Louis  L.  Phelps 
Dunne  &  Dunne 

Attorneys  for  Appellee 
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No.  12,593 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Nelda  Shanahan, 

Appellant, 
vs. 

Southern  Pacific  Company, 

Appellee. 


Appeal  from  the  United  States  District  Court,  Northern 
District  of  California,  Southern  Division. 

APPELLANT'S  REPLY  BRIEF. 


I. 

PREJUDICIAL  ERROR  IN  INSTRUCTIONS  TO  THE  JURY 
REGARDING  PRESUMPTION  OF  ORDINARY  CARE. 

Appellant  reiterates  that  the  insufficiency  of  the 
evidence  is  not  an  issue  except  as  it  may  apply  to 
prejudicial  errors  committed  by  the  Court,  particu- 
larly as  to  the  reversible  error  in  ruling  out  the 
statutory  presumption  of  ordinary  care  and  lawful 
conduct  which  clothed  appellant's  decedent  when 
appellee's  train  killed  him.  The  Court  instructed 
the  jury  that  the  presumption  could  "not  stand  in 
the  case  of  testimony  which  overcomes  it"  and  that 


'*it  passes  out  of  the  case"  since  ''it  exists  only  in 
the  absence  of  proof  of  the  facts"  and  ''what  the 
person  injured  actually  did"  which,  when  proved, 
required  the  jury  to  determine  the  question  of  negli- 
gence "without  regard  for  any  j^resumption  that 
care  was  exercised"  as  ''there  is  no  room  for  any 
presumption"    (R.   542-543). 

The  law  is  clear  that  this  is  reversible  error.  This 
presumption  does  not  pass  out  of  the  case  just  be- 
cause just  any  testimony  given  in  the  case  tends  to 
overcome  it.  The  law  requires  that  in  order  to  over- 
come the  presumption,  the  record  has  to  show  testi- 
mony on  the  part  of  appellant's  own  witnesses 
wholly  irreconcilable  with  the  presumption.  This  the 
record  completely  fails  to  show. 

In  addition  to  the  cases  already  cited  in  apj^el- 

lant's  opening  brief  supporting  this  point,  there  are: 

Engstrom  v.  Auburn  Auto  Sales  Corp.,  11  Cal. 

(2d)   64,  70,  77  Pac.   (2d)   1059,  1063; 
Chakmakjian  v.  Lowe,  33  Cal.  (2d)  308,  313, 

201  Pac.  (2d)  801,  803; 
Whicker  v.  Crescent  Auto  Co.,  20  Cal.  App. 

(2d)  240,  243,  QQ  Pac.  (2d)  749,  751; 
Roberts  v.  Salmon,  66  Cal.  App.  (2d)  22,  27, 

151  Pac.  (2d)  556,  559; 
Duvall  V.  T.W.A.,  98  A.C.A.  115,  119,  219  Pac. 

(2d)   463,  467. 

Although  there  is  some  authority  taking  a  contrary 
position,  it  is  an  indefensible  position  unsupported 
by  reason.    Where  a  showing  is  made  by  plaintiff's 


witnesses  in  a  death  case  wholly  reconcilable  with 
the  presumption,  the  presumption  remains  in  the 
case  and  must  be  weighed  by  the  jury.  There  is  no 
possible  justification  for  the  instruction  to  the  jury 
that  the  presumption  passed  out  of  the  case.  The 
presumption  could  not  pass  from  the  case  or  be 
ignored  by  the  jury  without  prejudicial  error  re- 
sulting in  consequent  injustice  to  appellant  for  whose 
protection  and  benefit  the  presumption  exists. 

Appellee  has  cited  some  cases  which,  divorced  from 
the  facts,  appear  to  hold  that  what  the  Court  did 
here,  although  eiTor,  is  not  prejudicial  error.    How- 
ever, in  a  death  case  of  similar  facts,  the  California 
Courts  hold  not  that  a   proper  instruction   on   the 
presumption  may  be  given,  but  that  it  must  be  given. 
Kelley  v.  City  and  County  of  San  Francisco, 
58  Cal.  App.   (2d)   872,  876,  137  Pac.   (2d) 
719,  721; 
Jackson  v.  Utica  Light  &  Power  Co.,  64  Cal. 
App.  (2d)  885,  895,  149  Pac.  (2d)  748,  752; 
Paulsen  v.  Spencer,  78  Cal.  App.    (2d)    268, 

271,  177  Pac.   (2d)  597,  598; 
McKinley  v.  Southern  Pac.  Co.,  80  Cal.  App. 
(2d)   301,  309-313,  181  Pac.    (2d)   899,  905- 
907. 

It  may  be  readily  seen  from  the  foregoing  that  it 
is  improper  as  well  as  unnecessary  to  this  Specifica- 
tion of  Error  to  review,  as  appellee  has  done,  the 
conflicting  testimony  of  all  appellee's  witnesses.  It 
is    only    proper   and    necessary    to    review    the    evi- 


dence  produced  on  behalf  of  appellant  as  designated 
(R.  575).  The  record  shows  that  this  evidence  is 
wholly  reconcilable  with  the  presumption  (A.O.B. 
2-8,  20-38).  In  view  of  the  state  of  the  record,  the 
presumption  couldn't  have  passed  out  of  the  case 
though  the  Court  erroneously  instructed  the  jury 
otherwise  to  appellant's  j^rejudice  (R.  542-543). 

On  this  point,  appellee  admits  error  hy  stating, 
"The  cases  cited  by  appellant  hold  further  that  it  is 
for  the  jtuy's  determination  whether  or  not  that 
presumption  has  been  overcome''  (A.B.  47).  That 
is  exactly  what  appellant  is  contending,  but  that  is 
not  the  Court's  instruction  to  the  jury.  Consequently, 
the  jury  couldn't  have  considered  it  in  its  delibera- 
tions. 

Contrary  to  appellee's  assertion,  the  presimiption 
applies  where  the  driver  stops,  looks  and  listens 
{Scott  V.  Skeedy,  39  Cal.  App.  (2d)  96,  102).  Any 
cases  cited  by  appellee  on  this  point  which  are  as- 
serted to  be  to  the  contrary  are  easily  distinguishable 
on  their  facts. 

Appellee  mistakenly  asserts  that  since  decedent 
''was  not  seen"  to  wipe  the  steam  off  the  windshield 
and  window  to  his  right,  "there  can  be  no  presiunp- 
tion  that  lie  took  this  precaution''  (A.B.,  8).  Apart 
from  tlie  presmnption  of  due  care  which  applied 
to  decedent,  both  Mr.  Hewes  and  Mr.  DeRosa,  the 
only  eyewitnesses  to  the  incident,  saw  decedent  wipe 
off  the  steam  (R.  (51,  78-79,  103,  118,  137)  and  Mr. 
DeRosa  added  that  decedent  "didn't  seem  to  be  in 


any  particular  hurry  to  go  ahead  and  proceed.  He 
took  quite  a  bit  of  care  in  wiping  it  off"  (R.  119). 
As  to  the  time  taken  in  wiping,  this  occurred  on 
cross-examination  of  Mr.  DeRosa   (R.  137)  .- 

'^Q.    Whatever  the  length  of  time  that  took? 

A.     A  man  as  cautious  as  he  was 

Mr.   Phelps.     Well,  now,   I  will  ask  that  go 
out  and  ask  that  the  question  be  answered. 
The  Court.     It  will  be  stricken. 
Mr.  Phelps.     Thank  you,  your  Honor. 
Q.     Can  you  answer  my  question?    I  will  re- 
frame  it.    My  question  is:  You  say  that  it  is  a 
httle  difficult  for  you  to  judge  time.    I  am  try- 
ing to  iix  it  for  you  another  way  and  would  you 
say 

A.  It  isn't  difficult  for  me  to  judge  time.  1 
referred  to  distance. 

Q.  Oh,  I  see— after  I  believe.  In  any  event, 
whatever  that  time  takes  to  perform  what  he' 
did,  what  you  said,  that  is  about  the  time  he 
was  stopped.  Is  that  right? 

A.     I  would  say  possible  he  stopped  there  a 
minute. 
Q.    All  right. 
A.     Or  so. 

Q.  And  you  came  up  right  behind  him  as  he 
stopped,  did  you? 

A.    Yes. 

Q.  Had  him  under  observation  the  entire 
time  from  the  time  you  hrst  saw  him  at  the 
point  D-1  until  he  did  come  to  a  stop  ? 

A.    Yes."   (Emphasis  ours.) 

Appellee's  evidence  conflicted  with  appellant's  evi- 
dence on  the  fact  question  of  warning  by  locomotive 


whistling,  bell  ringing  and  the  headlight  beam,  ])ut 
this  conflict  existed  solely  between  the  evidence  ad- 
duced by  appellant's  witnesses  on  the  one  hand,  and 
that  of  appellee's  witnesses  on  the  other.  This  had 
no  effect  on  the  presumption  of  due  care  being  ap- 
plicable. There  was  no  conflict  within  appellant's 
evidence.  Her  witnesses  testified  that  no  such  warn- 
ings were  given  until  too  late  and  just  an  instant 
before  the  crash  occurred  (R.  62-65,  80-81,  101,  121- 
123,  138-142,  144-145,  154-157). 

Appellee  asks  ''just  why  Shanahan  ignored  the 
approaching  train"  and  comments  ''appellant  never 
satisfactorily  explained''  this  (A.B.,  31).  The  expla- 
nation should  be  obvious.  Deceased  used  and  was 
presumed  to  have  used  due  care.  Still  he  had  no 
warning  by  the  faulty  wigwag  signal  of  the  mile-a- 
minute  approach  of  appellee's  train  rimning  late. 
Deceased  was  a  man  in  the  full  possession  and  con- 
trol of  his  faculties  who  by  occupation  enjoyed  some 
standing  in  the  rural  conmiunity  of  Anderson  as  a 
person  of  above  average  intelligence  and  income  (R. 
161-167,  176-184).  Thus,  the  question  as  put  by  ap- 
pellee answers  itself.  Appellee's  negligence  explains 
Shanahan 's  lack  of  knowledge  of  the  approaching 
train  and,  but  for  the  prejudicial  errors  committed 
during  the  trial,  aiDpellant  miquestionably  would 
have  had  a  verdict. 


II. 

PREJUDICIAL  ERROR  IN  THE  EXCLUSION  OF  TESTIMONY. 

As  it  is  clear  in  the  record  (R.  272-294),  it  is  now 
also  clear  frora  appellee's  brief  that  Mr.  Rowe,  who 
was  not  an  eyewitness  to  the  accident  but  merely  ap- 
peared as  appellee's  wigwag  crossing  signal  mainte- 
nance man,  was  produced  on  behalf  of  appellee  to 
establish  one  point,  if  possible,  namely,  that  the  wig- 
wag operated  so  perfectly  both  before  and  after  the 
accident  that  appellee  didn't  know,  and  had  no 
reason  to  believe,  that  it  couldn't  be  relied  on  (A.B., 
51-65).  Two  attempts  of  appellant  to  show  other- 
wise were  blocked  by  appellee's  objections  as  we 
shall  show. 

Prejudicial  error  in  striking  the  proffered  rebuttal 
testimony  of  Mr.  Tolson,  who  was  present  at  the  time 
of  the  accident  and  failed  to  hear  the  warning  bell 
of  the  wigwag  as  did  both  Mr.  Hewes  and  Mr.  De- 
Rosa,  that  ''within  30  days  of  the  accident"  he  ob- 
served Mr.  Rowe  testing  the  signal  and  "it  would 
hold  in  that  position  where  it  wasn't  centered — and 
would  stick  on  one  side  or  the  other  and  wouldn't 
come  back"  (R.  512-513)  has  been  thoroughly  cov- 
ered in  appellant's  opening  brief  (A.O.B.,  38-54). 
Appellee's  artful  strategy  must  l)e  noted  in  passing 
however.  Appellee  constantly  misrepresents  in  its 
brief  that  Mr.  Tolson 's  observations  were  made 
"some  30  days  before  the  accident"  and  asserts  that 
only  those  observations  which  were  made  during 
the  period  covered  by  the  direct  testimony  of  Mr. 
Rowe  between  December  14th  and  27th,  are  pertinent 
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rebuttal  (A.B.,  60-64).  The  record  shows  that  Mr. 
Tolson's  observations  were  made  "within  30  days  of 
the  accident",  inchiding  the  December  14-27  period. 
Because  of  appellee's  objections,  appellant  was  not 
])ermitted  to  show  just  when  they  were  made  "within 
30  days  of  the  accident"  (R.  513).  Clearly,  Mr.  Tol- 
son's rebuttal  testimony  was  manifestly  pertinent 
and  it  was  reversible  error  to  strike  it  since  it  would 
have  shown  that  appellee  knew  "within  30  days  of 
the  accident"  that  the  wigwag  could  not  be  relied 
on,  Mr.  Rowe's  testimony  to  the  contrary  notwith- 
standing. 

By  ignoring  appellant's  evidence,  appellee  mis- 
takenly asserts  "there  is  not  a  scintilla  of  evidence 
— that  the  wigwag  signal  was  not  operating — there 
was  a  complete  failure  of  proof"  and  consequently, 
Mr.  Tolson's  "proffered  testimony  was  wholly  imma- 
terial" (A.B.,  53).  In  this  connection,  appellant's 
Mr.  Hewes,  who  was  one  of  only  two  persons  look- 
ing squarely  at  the  signal  from  a  short  distance  away 
behind  decedent  and  through  the  dark  mist  towards 
the  lights  on  the  street  beyond,  testified  that  he 
didn't  hear  the  signal's  warning  bell  and  "never 
seen  anything  except  the  lights  across  the  street"  (R. 
64);  that  the  wigwag  signal  "wasn't  working.  If  it 
had  been  working,  I  could  have  seen  it  from  the  posi- 
tion I  was"  (R.  81).  "If  it  was  working,  it  should 
have  had  the  red  light  on  it,  shouldn't  it? — It  was 
not  working"   (R.  83). 

Appellant's  Mr.  DeRosa,  who  viewed  the  signal 
from  behind  decedent  at  the  same  time  Mr.  Hewes 


did,  also  heard  and  saw  no  warning-  (R.  123)  and  he 
*'did  not  see  the  wigwag  working"  (R.  158).  Thus 
the  record  clearly  shows  that  Mr.  Tolson's  proffered 
rebuttal  testimony  was  neither  remote  nor  collateral 
but  vitally  material  because,  in  addition,  the  great 
preponderance  of  the  evidence  was  that  the  signal 
was  not  operating. 

Appellee  again  mistakenly  asserts  that  ^'no  effort 
was  made  by  appellant  to  contradict"  the  evidence 
''that  the  signal  operated  properly  subsequent  to  the 
claimed  signal  failure  for  the  fourteen  days  preced- 
ing the  accident"  (A.B.  59-60).  In  good  conscience, 
appellee  can't  complain  of  that  now.  In  addition  to 
Mr.  Tolson's  proffered  testimony  which  was  stricken, 
the  following  took  place  on  cross-examination  of  Mr. 
Rowe   (R.  294-296): 

''Q.  You  have  put  in  evidence  here,  or  your 
counsel  has,  these  records  to  show  that  from  the 
27th  through  to  the  31st  of  December,  1948,  you 
made  shunt  tests  every  day  with  the  same  re- 
sults, that  everything  was  O.K.,  isn't  that  right  *? 
A.    Yes,  sir. 

Q.  Don't  you  know  two  days  after  the  acci- 
dent the  signal  was  not  operating  until  a  loco- 
motive southbound  approached  right  there  at 
the  Howard  Street  crossing? 

Mr.  Phelps.  Objected  to,  irrelevant,  imma- 
terial, what  was  done  on  other  occasions. 

Mr.  Murman.  Well,  they  have  put  it  in  evi- 
dence here. 

The  Court.  That  is  asking  something  after 
the  accident? 

Mr.  Phelps.     After  the  accident. 
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Mr.  Murman.  They  have  put  it  in  the  record 
to  show  it  was  in  good  operating  order.  This 
goes  to  the  evidence  which  they  have  submitted. 

Mr.  Phelps.  If  your  Honor  will  recall  my 
offer  in  this  regard — if  there  was  any  question 
about  it,  I  would  like  to  have  the  record  cor- 
rectly reflect  it — it  was  suljmitted,  testimony,  from 
the  13th  to  and  including  the  date  of  the  acci- 
dent, the  27th,  and  it  happens  that  the  remain- 
ing inspections  appear  on  the  same  day,  l3ut  it 
wasn't  offered  to  show  any  inspection  after  that. 

Mr.  Murman.  I  misunderstood  the  offer, 
then.  I  thought  it  was  to  show  a  continuous 
proper  operation. 

The  Court.  I  consider  something  that  hap- 
pened three  or  four  days  later  entirely  irrelevant 
and  immaterial. 

Mr.  Murman.  Yes,  as  long  as  that  is  clear, 
I  will  not  press  it.  I  have  no  further  questions  of 
this  witness."   (Emphasis  ours.) 

The  foregoing  should  make  it  clear  that  appellee 
did  not  contend  that  the  signal  worked  properly 
after  the  day  of  the  accident  despite  appellee's 
records  before  the  jury  which  extended  to  December 
31,  1948.  Had  any  point  been  made  to  the  contrary, 
proper  rebuttal  testimony  was  available  to  show  that 
ttvo  days  after  the  accident  the  signal  failed  to  oper- 
ate. In  this  coimection  appellee  suggests  that  Mr. 
Rowe  would  have  proved  appellant's  case  on  this 
point  if  he  had  been  properly  cross-examined  (A.B. 
bO).  However,  the  foregoing  quotation  shows  that 
appellant  would  have  not  found  it  easy  to  prove 
faulty   signal  operation  by  attempting  to   cross-ex- 
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amine   Mr.   Rowe,    an   adversely    interested   witness 
who  was  fully  protected  by  able  counsel. 

Appellee  asserts  that  to  permit  Mr.  Tolson's  re- 
buttal testimony  'Svould  have  been  grossly  unfair 
and  unjust  to  witness  Rowe",  since  "Rowe  would 
have  had  no  opportunity  either  to  dispute  it  or  to 
explain  it"  (A.B.  63).  Since  there  is  no  showing 
that  Mr.  Rowe  could  not  have  been  produced  on  sur- 
rebuttal  had  Mr.  Tolson  been  permitted  to  testify, 
is  appellee  suggesting  that  to  have  produced  Mr, 
Rowe  on  sur-rebuttal  would  have  been  unfair  and 
unjust  to  him  because,  perhaps,  an  explanation  by 
him  could  not  have  been  made? 


III. 


PREJUDICIAL  ERROR  IN  INSTRUCTIONS  DIRECTING  THE 
JURY  TO  FIND  FOR  APPELLEE. 

As  to  this  point,  appellee  asserts  that  the  case 
should  have  been  dismissed  or  a  verdict  directed  for 
appellee  because  appellant  failed  in  her  proof  and 
in  addition  decedent  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  Appellee  also  asserts  that 
on  the  record  the  jury  had  to  find  for  appellee.  These 
assertions  are  made  despite  the  trial  Court's  rulings 
to  the  contrary  and  to  the  effect  that  a  jury  question 
was  presented  (R.  198,  518-519). 

Ignoring  this,  appellee  nevertheless  argues  that 
error,  if  any,  in  the  instructions  was  immaterial  and 
thus  not  prejudicial.    But  not  being  as  confident  as 
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these  assertions  would  pretend,  appellee  really  relies 
on  Rule  51,  Rules  of  Civil  Procedure,  to  attempt  to 
bar  a  consideration  of  appellant's  contention  that 
there  was  prejudicial  error  in  sixteen  instructions 
directing  the  jury  to  find  for  appellee  (A.B.,  65-69) 
with  not  one  directing  the  jury  otherwise. 

Although  appellant  has  covered  all  these  points 
hereinabove  and  in  appellant's  opening  brief  (A.O.B., 
54-58),  replying  now  to  fact  issues  since  raised  by 
appellee  serves  to  further  emphasize  the  soundness 
of  appellant's  position.  Clearly,  appellant  proved 
her  case  and  there  is  no  showing  of  contributory 
negligence  on  behalf  of  decedent. 

Taking  the  points  relied  on  by  appellant  along 
with  the  applicable  law,  there  is  no  basis  for  ap- 
pellee's charge  that  appellant  has  studiously  avoided 
consideration  of  facts  to  her  disadvantage  (A.B.,  1). 
All  pertinent  facts  have  been  considered  (A.O.B., 
2-8). 

Thus,  the  diagram  reproduced  in  appellee's  brief 
(A.B.,  4)  should  in  all  fairness  be  considered  along 
with  a  similar  map  received  in  evidence  as  appel- 
lant's Exhibit  No.  11  (R.  197).  The  photographs  re- 
produced in  appellee's  brief  (A.B.,  6)  in  all  fairness 
should  be  considered  along  with  similar  photographs 
received  in  evidence  as  appellant's  Exhibits  3-6  (R. 
48).  Appellee  in  all  fairness  should  admit  that  none 
of  the  diagrams,  maps  and  jjhotographs  are  evidence 
of  the  facts,  since  they  fail  to  show  how  visibility 
was  lacking  due  to  the  dark  mist  on  that   stormy 
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morning  of  the  accident  (R.  31,  36,  57,  72,  98,  112, 
148,  172). 

Although  appellee  admits  decedent  stopped,  looked 
and  listened,  appellee  tries  to  make  some  point  of 
him  stopping  short  of  the  stop  sign  (A.B.,  6).  Ap- 
pellee asserts  "that  the  only  stop  made  by  Shanahan 
was  at  a  remote  place  and  not  at  the  stop  sign  as 
he  was  required  by  law  to  do  (A.B.,  28).  No  author- 
ity is  cited  for  this  proposition.  In  all  fairness,  ap- 
pellee should  admit  that  decedent's  duty  was  only 
to  stop  "upon  approaching"  the  railroad  crossing 
and  "before  entering"  the  grade  crossing  (Section 
577(b),  California  Motor  Vehicle  Code).  While  the 
record  shows  that  decedent  carefully  obeyed  the  law, 
by  doing  so  his  view  of  the  oncoming  mile-a-minute 
train  of  which  he  had  no  warning  was  not  only  im- 
paired by  the  dark  mist  of  the  stormy  morning,  but 
also  by  appellee's  station  as  well  as  he  proceeded 
slowly  forward  (Plaintiff's  Exhibits  S-6,  11;  R.  60- 
62,  70-71,  78-79,  101,  103,  116-119,  131-137,  158). 

Appellee  asserts  "the  accident  was  witnessed  by 
three  other  persons"  besides  Messrs.  Hewes  and  De- 
Rosa  who  testified  for  appellant  (A.B.,  7).  Appellee 
contends  that  one  of  these  "three  other  persons"  is 
Mrs.  Lela  Johnson,  characterized  by  appellee  as  one 
of  "two  independent  witnesses,  residents  of  the  com- 
munity of  Anderson"  (A.B.,  19).  The  other  witness 
is  not  named  in  appellee's  brief. 

First,  as  to  Mrs.  Johnson,  it  is  noted  that  this 
colored  lady  is  in  fact  not  an  independent  witness. 
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Her  husband  is  a  disability  pensioner  of  appellee  and 
she,  herself,  had  been  employed  by  appellee  (R.  474). 
Second,  Mrs.  Johnson  had  an  oblique  view  of  the 
accident  at  best  some  five  hundred  feet  removed 
from  the  wigwag  signal  (R.  497-498).  Third,  her 
vision  was  obstructed  by  intervening  Iniildings  and 
trees  (R.  484-486).  Fourth,  her  attention  was  fas- 
tened on  the  speeding  engine  and  not  on  the  wigwag 
signal  (R.  487).  Considering  all  the  physical  facts 
and  the  limitations  of  one's  normal  faculties,  it  is 
extremely  doubtful  that  Mrs.  Johnson  saw  the  acci- 
dent or  the  wigwag  at  any  time  or  with  any  clarity. 
Obviously,  her  obstructed  oblique  view  of  the  scene 
of  the  accident  through  the  misty  darkness  of  that 
stormy  morning,  some  five  hundred  feet  away,  doesn't 
compare  with  the  clear  view  of  Messrs.  Hewes  and 
DeRosa  who  had  an  unobstructed  ringside  seat  there 
at  the  scene  removed  only  about  seventy-five  feet 
across  the  tracks  from  the  wig-wag  signal  itself.  It 
must  be  presumed  that  decedent,  who  was  closer  by 
a  few  feet  ahead  of  Messrs.  Hewes  and  DeRosa, 
looked  and  saw  no  warning  signal  as  did  Messrs. 
Hewes  and  DeRosa,  and,  like  them,  received  no  warn- 
ings of  the  impending  collision  until  an  instant 
before  when  he  was  already  trapped. 

A  second  witness  of  those  "three  other  persons" 
is  appellee's  freight  train  conductor,  Mr.  Griffiths. 
When  the  accident  occurred,  Mr.  Griffiths  was  at 
"G-3"  or  near  the  rear  platform  of  his  caboose  as 
shown  on  appellee's  diagram  (Defendant's  Exhibit 
D,  R.  414).    Tliis  spot  was  more  than  two  hundred 
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feet  north  from  the  scene  of  the  accident  and  thrice 
the  distance  from  the  wigwag  signal  than  were 
Messrs.  Hewes  and  DeRosa  who  located  themselves 
at  "R.H.  3"  and  "D.  7",  respectively,  on  appellant's 
map  (Plaintiff's  Exhibit  11,  R.  64,  123).  Like  Mrs. 
Johnson,  the  record  shows  that  Mr.  Griffiths  also  was 
fascinated  by  the  speeding  train  and  didn't  take  his 
eyes  olf  the  racing  engine  (R.  416).  In  addition, 
while  Messrs.  Hewes  and  DeRosa  were  looking 
squarely  at  the  wigwag  from  behind  the  decedent 
and  saw  that  it  wasn't  working,  Mr.  Grriffiths  was 
north  of  the  crossing  at  right  angles  to  decedent 
looking  at  best  at  the  wigwag's  hairline  profile  which 
would  have  been  hard  enough  to  see  in  clear  daylight, 
not  to  mention  the  misty  darkness  (R.  409-410)  : 

"Mr.  Phelps.  I  think  he  doesn't  understand 
what  profile  is.    I  don't  know. 

Q.  (by  Mr.  Murman).  Do  you  know  what  a 
profile  is? 

A.    No. 

Q.  I  am  sorry.  Look  at  me.  This  is  my  pro- 
file. 

A.    Yes. 

Q.     Now,  you  are  looking  full  at  me. 

A.    Yes,  sir. 

Q.    Here  is  a  full  view  of  the  wig- wag '^ 

A.    Yes,  sir. 

Q.  There  is  a  profile  view  of  it,  looking  at 
it  from  the  south'^ 

A.     Yes,  sir.  . 

Q.  Is  that  what  you  saw  when  you  looked  at 
it  from  the  north  f 

A.     Yes,  sir."  (Emphasis  ours.) 
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It  is  doubtful  if  Mr.  Griffiths  saw  the  wigwag  at 
all.  He  was  looking  away  from  it  when  he  saw  the 
fire  flying  as  the  engine  struck  decedent's  automobile 
(R.  420).  Obviously,  his  narrow  right  angle  view 
of  the  wigwag  signal  profile  from  two  hundred  feet 
away  in  the  misty  darkness  doesn't  compare  with 
the  clear  full  view  that  Messrs.  Hewes  and  DeRosa 
had  of  the  same  signal  squarely  in  front  of  it  about 
seventy-five  feet  away.  After  all,  the  best  way  to 
tell  if  the  signal  was  operating  there  in  the  misty 
darkness  was  to  look  squarely  at  it  and  note  that 
the  red  light  was  not  burning  as  it  should  have  been 
(R.  64). 

The  third  of  the  'Hhree  other  persons"  was  ap- 
pellee's fireman,  Mr.  Kafer,  who  only  saw  dece- 
dent's automobile  for  a  fleeting  instant  as  it  emerged 
from  behind  the  station  when  he  hardly  had  time  to 
holler  to  the  engineer  to  stop.  Mr.  Kafer  was  in  the 
cab  on  the  left  side  at  "K-1"  on  appellee's  diagram, 
or  less  than  two  hundred  feet  north  of  the  crossing 
and  with  the  engine  out  in  front  traveling  at  a  rate 
of  between  sixty-five  and  seventy  miles  per  hour 
(Defendant's  Exhibit  D,  R.  361,  367-368).  At  that 
speed,  the  train  was  going  in  excess  of  one  hundred 
feet  per  second. 

Since  the  wigwag  was  on  the  right  side  of  the  cab, 
Mr.  Kafer  couldn't  observe  it.  Oddly  enough,  ap- 
pellee's engineer,  Mr.  Stainbeck,  who  was  on  the 
right  side  of  the  cab  where  he  could  see  the  wigwag 
operating,  didn't  see  the  wigwag  though  it  was  his 
duty  to  do  so  (R.  328,  345). 
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Although  the  foregoing  emphasizes  the  manifest 
injustice  in  repeatedly  instructing  the  jury  to  find 
for  appellee,  appellee  urges  that  ''appellant  points 
to  no  particular  instruction  to  make  claim  that  it  is 
not  proper  and  correct"  (A.B.,  67-68).  Appellee 
must  have  ignored  tlie  Specification  of  Errors  which 
furnishes  appellee  a  complete  answer  (A.O.B.,  9-11, 
16-17). 

The  fact  issues  were  for  the  jury.  But  how,  in 
all  fairness  and  justice,  could  the  jury  determine 
them  properly  guided  by  prejudicial  errors,  includ- 
ing the  sixteen  instructions  clearly  directing  the  jury 
over  and  over  again  to  find  for  appellee  in  language 
"without  ambiguity  or  possibility  of  misunderstand- 
ing". Rule  51  was  never  intended  to  unring  the 
constant  sour  notes  of  this  bell. 


CONCLUSION. 

The  record  shows  that  if  the  Court  had  permitted 
appellant  to  have  been  aided  by  the  statutory  pre- 
sumption of  ordinary  care  and  lawful  conduct,  she 
would  have  proved  conclusively  that  her  deceased 
husband  carefully  started  in  a  lawful  manner  to 
cross  ajopellee's  tracks  and  was  killed  in  the  process 
of  doing  so  because  of  the  railroad's  negligence  in 
the  maintenance  of  its  faulty  wigwag  crossing  signal 
and  the  operation  of  its  passenger  train  speeding 
silently  towards  the  fatal  accident.  Prejudicial  error 
was  committed  (1)  when  the  Court's  instructions  re- 
moved the  presumption  of  ordinary  care  from  the 
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case,  (2)  when  the  Court  excluded  pertinent  re- 
buttal evidence  of  the  faulty  wigwag  signal,  and  (3) 
when  the  Court  repeatedly  instructed  the  jury  to 
find  for  appellee,  which,  in  fact,  the  jury  did. 

In  the  interest  of  fairness  and  justice,  the  judg- 
ment below  must  be  reversed  and  appellant  afforded 
a  new  trial. 

Dated,  San  Francisco,  California, 
December  27, 1950. 

Respectfully  submitted, 

Hadsell,  Sweet,  Ingalls  &  Murman, 

Sydney  P.  Murman, 

Attorneys  for  Appellant. 
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Appellee's  Memorandum  of  Authorities 
To  Be  Referred  to  on  Oral  Argument 


I. 

On  pages  33  and  34  of  Appellee's  brief  the  rule  is  stated 
that,  even  assuming  error  in  the  proceedings,  a  judgment 
will  not  be  disturbed  unless  it  appears  that  there  has  been 
a  miscarriage  of  justice,  unless  it  appears  that  the  substan- 
tial rights  of  appellant  have  been  prejudiced.  Only  Califor- 
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nia  cases  are  cited  in  Appellee's  brief.  The  same  rule  ap- 
plies in  the  federal  courts. 

It  is  not  enough  for  a  party  complaining  of  a  judgment 
to  show  that  there  was  some  irregularity  in  the  proceed- 
ings. He  must  not  only  show  error,  but  that  he  was  preju- 
diced by  that  error.  He  must  show  that  he  was  prejudiced 
in  a  substantial  way. 

Section  2111  of  the  Judicial  Code  (28  U.S.C.A.  §2111) 
provides  as  follows: 

"On  the  hearing  of  any  appeal  or  writ  of  certiorari 
in  any  case,  the  court  shall  give  judgment  after  an 
examination  of  the  record  without  regard  to  errors  or 
defects  which  do  not  affect  the  substantial  rights  of 
the  parties." 

Section  2111  is  a  re-enactment  of  section  269  of  the  old 
Judicial  Code  (28  U.S.C.A.  §  391).  Both  sections  have  been 
repeatedly  applied  by  the  courts. 

Further,  Rule  61  of  the  Federal  Rules  of  Civil  Procedure 
provides : 

"No  error  in  either  the  admission  or  the  exclusion  of 
evidence  and  no  error  or  defect  in  any  ruling  or  order 
or  in  anything  done  or  omitted  by  the  court  or  by  any 
of  the  parties  is  ground  for  granting  a  new  trial  or  for 
setting  aside  a  verdict  or  for  vacating,  modifying,  or 
otherwise  disturbing  a  judgment  or  order,  unless  re- 
fusal to  take  such  action  appears  to  the  court  incon- 
sistent with  substantial  justice.  The  court  at  every 
stage  of  the  proceeding  must  disregard  any  error  or 
defect  in  the  proceeding  which  does  not  affect  the  sub- 
stantial rights  of  the  parties." 

Rule  61  applies  equally  to  appellate  and  trial  courts. 
Kotteakos  v.  U.  S.,  328  U.S.  750,  90  L.ed.  1557; 
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DeSanta  v.  Nehi  Corp.,  (2d  Cir.)  171  F.2d  696; 
Gutshall  V.  Wood,  (C.A.  for  Dist.  Col,  1941)   123 
F.2d  174. 

Before  a  judgment  will  he  disturbed,  prejudice  must  be 
shown. 

Horning  v.  Dist.  of  Columbia,  254  U.S.  135,  65  L.ed. 

185  (1920); 
Carlisle  Packing  Co.  v.  Sandanger,  259  U.S.  255,  66 

L.ed.  927  (1922) ; 
Palmer  v.  Hoffman,  318  U.S.  109,  116,  87  L.ed.  645, 

651  (1943) ; 
U.  8.  V.  Crescent  Amusement  Co.,  323  U.S.  173,  184, 

89  L.ed.  160,  169  (1944) ; 
Shuman  v.  U.  S.  {6th  Cir.  1927),  16  F.2d  457; 
Nash  V.  U.  S.  (2d  Cir.  1932),  54  F.2d  1006,  cert.  den. 

285  U.S.  556,  76  L.ed.  945; 
U.  S.  V.  Parker  (3d  Cir.  1939),  103  F.2d  857,  cert. 

den.  307  U.S.  642,  83  L.ed.  1522; 
Lumberman's  Mutual  Casualty  Co.  of  III.  v.  Timms 

d  Howard,  Inc.  (2d  Cir.  1939),  108  F.2d  497; 
Daybrough  v.  Ware  (6th  Cir.  1940),  111  F.2d  548; 
U.  S.  V.  Monjar  (3d  Cir.  1945),  147  F.2d  916,  924, 

cert.  den.  325  U.S.  859,  89  L.ed.  1979. 

Appellant  has  the  burden  of  showing  prejudice.  Even 
assuming  error,  prejudice  will  not  be  presumed,  the  pre- 
sumption is  the  other  way.  "He  who  seeks  to  have  a  judg- 
ment set  aside  because  of  an  erroneous  ruling  has  the  bur- 
den of  showing  that  prejudice  resulted."  {Palmer  v.  Hoff- 
man, supra.) 

See  also : 
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Berger  v.  U.  8,  295  U.S.  77,  81,  82,  79  L.ed.  1314, 

1318  (1935) ; 
Bayhrough  v.  Ware,  supra. 

The  rule  has  been  applied  in  cases  of  error  in  the  admis- 
sion of  evidence  {U.  8.  v.  Crescent  Amusement  Co.,  supra.), 
error  in  the  exclusion  of  evidence  {Limiberman's  Mutual 
Casualty  Co.  of  III.  v.  Timms  S  Howard,  Inc.,  supra),  and 
error  in  instructions  (Fraser  v.  Howell,  (C.A.  for  Dist.  Col., 
1950)  182  F.2d  703). 

The  above  citation  of  cases  is  in  no  sense  exhaustive. 
The  cases  applying  the  "harmless  error"  doctrine  are  far 
too  numerous  to  list  here.  The  rule  and  its  application  to 
this  case  cannot  be  disputed. 

II. 

Appellant  argues  that  at  the  time  of  the  accident  the 
wig-wag  signal  at  the  crossing  was  not  operating.  The  only 
evidence  produced  by  appellant  on  this  issue  was  the  testi- 
mony of  Hewes  and  DeRosa.  At  pages  52  and  53  of  appel- 
lant's brief  it  is  argued  that  this  testimony  of  Hewes  and 
DeRosa  could  have  no  probative  value.  If  a  witness  sees  a 
wig-wag  signal  he  could  say  whether  or  not  it  was  working. 
To  say  merely  that  he  did  not  see  it  working  means  only 
that  he  did  not  see  it  at  all.  Squarely  so  holding  is  8preitler 
V.  Louisville  d  N.  R.  Co.  (7th  Cir.  1942),  125  F.2d  115, 
which  involved  a  crossing  accident  and  was  a  death  case. 
The  issue  was  whether  or  not  the  wig-wag  signal  at  the 
crossing  was  operating  at  the  time  of  the  accident.  Plain- 
tiff called  as  a  witness  one  Fournie  who  testified  that  he 
did  not  see  the  signal  working,  but  that  he  could  not  say 
whether  it  was  working  or  not.  The  court  said  at  page  117 : 
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"In  the  case  at  bar,  tlie  witiieHs,  Founiie,  testified 
he  was  looking  for  the  signal.  He  had  to  look  through 
a  hole  left  by  snow  that  had  sliped  off  tlie  windshield, 
and  he  had  to  stoop  down  to  look  up  to  try  and  see  the 
wigwag  signal.  Under  such  circumstances,  if  he  had 
said  the  wigwag  signal  was  not  working,  his  testimony 
would  have  been  sufficient  to  go  to  the  jury  and  to  sup- 
port the  verdict  if  one  were  returned  by  the  jury.  But 
Fournie  did  not  say  that.  All  he  would  say,  in  effect, 
was :  'I  did  not  see  it  working.  I  would  not  say  it  wasn't 
working.  I  simply  say  I  didn't  see  it  working.'  We  sub- 
mit that  such  an  equivocal  statement  is  no  evidence  at 
all  that  the  signal  was  not  working.  It  is  only  evidence 
that  he  did  not  see. 

"The  record  speaks  positively  that  Fournie  saw 
nothing.  How  can  testimony  that  he  saw  nothing  be 
tortured  into  testimony  that  he  saw  something  and 
the  something  was  not  working?  No  one  disputes  the 
fact  that  the  signal  was  there  beside  the  road  and  had 
been  located  there  for  over  two  years.  Fournie  never 
testified  that  he  saw  the  signal  on  this  occasion,  al- 
though everyone  admits  it  was  there.  Was  the  signal 
working  or  not  working?  That  was  the  question.  How 
could  it  be  said  from  Fournie's  testimony  that  the 
signal  was  not  working,  when  there  is  no  evidence  he 
saw  the  signal  at  all?  He  did  not  say  it  wasn't  work- 
ing. He  expressly  declined  to  say  so.  When  asked  if  he 
would  say  it  was  not  working,  he  said:  'No  *  *  *  I 
wouldn't  say  that.' 

"There  was  positive  testimony  by  the  engineer  and 
brakeman  that  they  saw  the  wigwag  signal  and  it  was 
working.  That  positive  testimony  is  in  no  manner  con- 
tradicted by  or  is  it  in  conflict  with  Fournie's  state- 
ment that  he  saw  nothing.  Since  there  was  no  conflict 
of  evidence,  there  was  nothing  for  a  jury  to  resolve. 
Since  Fournie  saw  nothing,  the  jury  would  be  unwar- 
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ranted  in  finding  that  he  saw  something.  The  plaintiff 
had  to  rely  and  did  rely  solely  on  Fournie's  testimony 
which,  in  our  opinion,  proved  nothing.  Therefore,  there 
was  a  total  failure  of  proof  on  the  part  of  the  plaintiff 
to  prove  the  negligence  alleged,  and  the  motion  for  a 
directed  verdict  should  have  been  sustained." 

Respectfully  submitted 

A.  B.  Dunne 
Louis  L.  Phelps 
Dunne  &  Dunne 

Attorneys  for  Appellee 

(Appendix  follows) 


Appendix 

In  a  number  of  instances  of  cases  cited  in  Appellee's 
brief,  only  the  official  citation  of  the  case  was  given,  and 
the  parallel  Reporter  System  citation  was  inadvertently 
omitted.  The  following  is  a  list  of  those  cases,  with  both 
the  official  and  parallel  citation.  The  page  number  indi- 
cated opposite  the  case  refers  to  the  page  on  which  the 
case  ai)pears  in  Appellee's  brief. 

Pages 
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Griffin  v.  San  Pedro  etc.  R.R.  Co.,  170  Cal.  772  [151  P.  282] ...     29n 
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853]  43n,  49,  50 

Lawrence  v.  S.  P.  Co.,  189  Cal.  434   [208  P.  966] 33 
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269]  32n 
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P.2d  636] 68 
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We  liave  styled  this  brief  as  just  above  written  for  the 
ason  that  the  interveiiors-defendants  have  also  filed  an 
)peal  and  we  thought  it  would  avoid  confusion  bv  des- 
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ignating  ourselves  as  indicated.   Separate  briefs  will  no 
doubt  be  tiled  by  the  other  appellants.  There  is,  however, 
but  one  Transcript.  Figures  in  parentheses  refer  to  Tran- 
script pages. 

I. 

JURISDICTIONAL  STATEMENTS 
A.     District  Court 

On  October  25,  1949,  appellees,  husband  and  wife,  filed 
their  complaint  against  these  defendants-appellants  (also 
for  convenience  referred  to  as  Sanderson  &  Porter)  in  the 
Superior  Court  of  the  State  of  Arizona,  in  and  for  the 
County  of  Pima  (at  Tucson)  for  damages  for  joersonal 
injuries  to  appellee,  John  E.  Hubbell,  alleged  to  be  due  to 
the  negligence  of  defendants-appellants,  and  they  prayed 
for  judgment  that  any  election,  apparent  election  to  take 
compensation  or  waiver  under  the  Arizona  Workmen's 
Compensation  Act  by  appellee  John  E.  Hubbell  be  held 
void  and  that  they  have  judgment  against  defendants- 
appellants  for  $205,000.00  (12).  (After  removal  and  just 
prior  to  trial  appellees  reduced  their  claim  to  $125,000.00 
and  withdrew  their  prayer  that  said  elections,  etc.,  be  de- 
clared void  (100)).  The  same  day  summons  was  issued 
and  duly  served  on  defendants-appellants,  through  their 
agent  in  Tucson,  Arizona  (19).  On  November  10,  1949,  de- 
fendants-appellants filed  in  the  District  Court  their  peti- 
tion for  removal  of  the  cause  to  said  District  Court,  to- 
gether with  the  other  papers  required  by  law,  and  served] 
written  notice  thereof  upon  appellees  (2). 

The  District  Court  had  original  jurisdiction  of  the  ac- 
tion because  it  is  civil  in  nature,  involves  a  matter  in  contro-j 
versy  exceeding  the  sum  or  value  of  $3000.00  exclusive  of; 
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interest  and  costs,  and  is  between  citizens  of  different 
states.  Title  28,  Sec.  1332(a)  (1)  United  States  Code. 

The  case  was  removable  and  properly  removed  from  the 
Superior  Court  to  the  District  Court  by  virtue  of  the 
proceedings  taken  under  the  provisions  of  Title  28,  Sees. 
1441(a)  and  1446,  United  States  Code  (Removal  Peti- 
tion 2). 

After  removal,  the  intervenors  (whom  w^e  will  for  con- 
venience style  intervenors-appellants)  were  allowed  by 
order  of  Court  to  intervene  as  defendants  pursuant  to  stip- 
ulation of  the  parties   (51). 

After  the  motion  of  defendants-appellants  to  dismiss 
(25)  and  the  motions  to  dismiss  and  for  summary  judg- 
ment of  intervenors-appellants,  (48)  in  which  latter  motion 
defendants-appellants  joined,  (55)  were  denied,  (55)  the 
case  was  tried  to  a  jury  on  the  complaint  and  answers  of 
the  parties,  and  resulted  in  a  verdict  (79)  for  the  appellees 
against  these  defendants-appellants  in  the  sum  of  $50,- 
000.00,  upon  which  judgment  in  said  amount  was  entered 
on  April  14,  1950.  (80)  Impressed  thereon  was  a  lien  in 
favor  of  Industrial  Commission  of  Arizona  for  $1659.19 
(81).  On  April  17,  1950,  defendants-appellants  filed  their 
motion  to  set  aside  the  verdict  and  for  judgment  notwith- 
standing the  verdict  under  Rule  50,  Rules  of  Civil  Procedure 
of  the  District  Courts  of  the  United  States  (84  to  87)  and 
on  April  24,  1950,  their  motion  for  a  new  trial  (88  to  91). 
The  former  motion  was  denied  on  April  24,  1950,  (91)  and 
the  latter  on  May  15,  1950  (92). 
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B.     This  Court 

On  May  22,  1950,  these  defendants-appellants  filed  their 
notice  of  appeal  to  this  Court  (92)  and  thereafter  completed 
the  record  as  required  by  law. 

The  controlling  statutes  and  rules  are  Title  28,  Sees. 
1291  and  1294(1)  United  States  Code,  and  Rules  73  to  76, 
inclusive,  of  the  Eules  of  Civil  Procedure  of  the  District 

Courts. 

*  *     .  *  *  *  *  * 

While  the  points  raised  by  the  appeal  of  intervenors- 
appellants  are,  we  believe,  the  same  as  most  of  the  points 
raised  by  these  defendants-appellants,  the  latter  raise  ad- 
ditional points  and  for  that  reason  and  because  the  ap- 
proach to  the  problems  involved  by  the  intervenors-appel- 
lants  is  that  of  an  agency  of  the  State  of  Arizona,  we  ask 
the  indulgence  of  the  Court  to  our  submission  of  briefs 
separate  from  those  of  the  intervenors-api^ellants. 

II. 
STATEMENT  OF  THE  CASE 

The  complaint  alleges  that  appellee  John  E.  Hubbell 
was  employed  by  Tucson  Gas,  Electric  Light  &  Power 
Company,  a  corporation,  one  of  the  intervenors-appellants, 
as  a  lineman  and  that  he  was  working  in  that  capacity  on  ( 
June  17,  1949,  when  he  was  injured  by  reason  of  the  neg- 
ligence of  these  defendants-appellants  who  were  alleged 
to  be  engaged  as  an  independent  contractor  under  the  firm 
name  of  Sanderson  &  Porter,  in  the  construction  of  a  power 
plant  for  said  Power  Company  on  certain  premises  in 
Pima  County,  Arizona,  called  herein  DeMoss  Petrie  Power 
plant,  in  that  these  defendants  negligently  failed  to  advise 
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said  appellee  that  certain  conductors  and  switches  on  which 
said  appellee  was  working  had  been  energized  with  elec- 
tricity. 

It  is  alleged  in  the  complaint  (6  to  12)  that  said  inter- 
venor-appellant  Tucson  Gas,  Electric  Light  &  Power  Com- 
pany carried  compensation  insurance  under  the  Workmen's 
Compensation  Law  of  the  State  of  Arizona  with  the  Indus- 
trial Commission  of  Arizona,  the  other  intervenor-appel- 
lant,  and  that  appellee  John  E.  Hubbell  was  covered  there- 
by;.that  he  filled  out  forms  for  compensation  under  said 
Act  and  received  compensation  checks  and  medical  bene- 
fits from  the  said  Commission;  that  any  apparent  election 
made  by  said  appellee  to  accept  the  benefits  of  said  insur- 
ance and  .thus  be  foreclosed  from  suing  defendants-appel- 
lants was  not  binding ;  that  he  had  made  a  binding  election 
of  remedy  in  writing,  copy  attached  to  the  complaint,  the 
same  being  that  he  elected  to  proceed  under  the  provisions 
of  Sec.  56-949,  Arizona  Code  Annotated  1939,  (see  Appen- 
dix hereto)  against  a  third  party,  to  wit,  these  defendants- 
appellants,  with  comjjensation  claim  against  his  employer, 
said  Tucson  Gas,  Electric  Light  &  Power  Company,  aiKi 
the  Industrial  Commission  of  the  State  of  Arizona,  the 
employer's  insurance  carrier,  only  to  the  deficiency,  if  any, 
between  the  amount  which  he  might  collect  from  the  said 
third  party  and  the  compensation  provided  or  estimated 
under  the  Comijensation  Act,  and  that  he  agreed  not  to 
compromise  any  action  for  i^ersonal  injuries  without  the 
approval  of  said  Industrial  Commission  (14). 

These  defendants-appellants  by  their  answer  admitted 
that  the  appellee  John  E.  Hubbell  was  employed  by  the 
said  Tucson  Gas,  Electric  Light  &  Power  Company  as  a 
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lineman  and  Avorking  in  that  capacity  at  the  time  he  was 
injured,  denied  that  they  were  engaged  as  independent 
contractors,  and  in  that  connection  alleged  that  they  were 
employed  by  the  said  Tucson  Gas,  Electric  Light  &  Power 
Company,  the  employer  of  said  appellee;  denied  that  they 
were  negligent  and  pleaded  contributory  negligence;  and 
alleged  that  appellee  John  E.  Hubbell  had  elected  to  ac- 
cept compensation  under  the  Compensation  Act  of  the 
State  of  Arizona,  had  actually  accepted  compensation  bene- 
fits under  said  Act,  and  that  thereby  his  claim  against  these 
defendants-appellants  was  assigned  to  the  Industrial  Com- 
mission of  the  State  of  Arizona  and  that  appellees  were 
not  in  a  position  to  maintain  this  action  against  these  de- 
fendants-appellants (60  to  63). 

At  the  trial  the  Court,  after  denying  the  motions  of  de- 
fendants-appellants and  intervenors-appellants  for  a  ver- 
dict for  defendants-appellants  (1-19),  submitted  to  the  jury 
issues  involving  negligence,  contributory  negligence,  and 
the  matter  of  damages,  but  did  not  submit  to  the  jury  and 
refused  the  request  of  these  defendants-appellants  to 
ctharge  the  jury  with  respect  to  the  issues,  namely,  Avhether 
these  defendants-appellants  were  third  parties  within  the 
meaning  of  the  Compensation  Laws  of  the  State  of  Ari- 
zona and  whether  the  said  appellee  had  made  a  binding 
election  to  accept  the  benefits  of  the  Compensation  Act  of 
the  State  of  Arizona  and  thereby  foreclosed  the  appellees 
from  maintaining  this  action  (149, 150, 154, 155). 

No  point  is  made  on  this  appeal  by  these  defendants- 
appellants  as  to  the  correctness  of  the  verdict  and  judg- 
ment with  respect  to  the  issues  of  negligence,  contributory 
negligence  or  the  amount  of  damages,  and  the  appeal  there- 
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fore  is  confined,  as  far  as  these  defendants-appellants  are 
concerned,  to  tlie  following  basic  questions,  as  presented 
by  the  evidence  and  record  : 

Succinct  Statemenf  of  Quesfions  Involved 

Does  the  evidence  in  this  case  conclusively  establish  as 
a  matter  of  law,  as  held  by  the  Court  below  : 

(a)  that  defendants-appellants  (Sanderson  &  Port- 
er) were  persons  "not  in  the  same  employ"  as  appel- 
lee John  E.  Hubbell  at  the  time  of  his  injury  on  June 
17,  1949,  so  as  to  render  them  (Sanderson  &  Porter) 
liable  under  the  provisions  of  the  Workmen's  Com- 
pensation Act  of  the  State  of  Arizona  for  negligence 
to  appellee  John  E.  Hubbell,  an  employee  and  insured 
under  the  Workmen's  Compensation  Act  by  the  com- 
pensation policy  of  intervenor-appellant  Tucson  Gas, 
Electric  Light  &  Power  Company ; 

(b)  that  said  appellee  did  not  make  a  binding  elec- 
tion to  accept  compensation  from  the  Industrial  Com- 
mission of  the  State  of  Arizona,  the  insurance  carrier 
for  said  employer  of  said  appellee,  for  his  injuries 
and  did  not  by  reason  of  his  actions  in  applying  for 
and  receiving  compensation  and  other  benefits  under 
said  policy  issued  pursuant  to  the  Arizona  Workmen's 
Compensation  Law  make  an  assignment  to  the  said 
Commission,  of  his  claim,  if  any,  against  defendants- 
appellants    (Sanderson  &  Porter)    as   non-employees 
of  said  Tucson  Gas,  Electric  Light  &  Power  Cmnpany; 
and  that  said  appellee  was  not  required  to  proceed 
further  before  the  said  Coimnission  or  the  Arizona 
Supreme  Court  for  relief  after  the  said  Commission 
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refused  to  accept  his  attempted  election  of  remedy 
dated  October  25,  1949? 

The  manner  in  which  these  questions  were  raised  below 
(in  addition  to  motions  to  dismiss  and  for  summary  judg- 
ment and  motions  made  at  close  of  appellees'  case  in  chief, 
all  being  denied)  was  by  defendants-appellants'  answer 
(57,  60  to  63),  motion  for  an  instructed  verdict  in  their 
favor  made  at  the  close  of  the  entire  case  (142  to  144),  mo- 
tion that  the  verdict  be  set  aside  and  judgment  entered  in 
their  favor  filed  pursuant  to  said  Rule  50  (84  to  87)  and 
by  paragraphs  II  and  VII  and  I  of  Instructions  requested 
by  d_efendants-api3ellants  (75  to  78). 

III. 
SPECIFICATIONS  OF  ERROR 

No.  1.  The  Court  erred  in  denying  defendants-appel- 
lants' motion  for  a  directed  verdict  made  at  the  close  of 
the  case  (142  to  144)  and  in  denying  defendants-appellants' 
motion  for  judgment  in  their  favor  notwithstanding  the 
verdict  and  for  judgment  in  accordance  with  motion  for 
directed  verdict  (84  to  87)  (orders  denying  motions  149, 
91)  made  pursuant  to  Rule  50  of  the  Rules  of  Civil  Proce- 
dure of  the  District  Courts  of  the  United  States  upon  the 
following  grounds,  to  wit : 

(a)  It  appears  from  the  undisputed  evidence  in  the 
case: 

That  the  appellee  John  E.  Hubbell  w^as  an  employee 
of  the  Tucson  Gas,  Electric  Light  &  Power  Company 
at  the  time  he  sustained  the  accident  mentioned  in  the 
complaint  and  shown  by  the  evidence,  and  w^as  en- 
titled to  compensation  and  other  benefits  pursuant  to 
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the  policy  of  compensation  insurance  carried  by  said 
Company  under  the  Workmen's  Compensation  Law 
of  the  State  of  Arizona,  with  the  Industrial  Commis- 
sion of  Arizona  as  insurance  carrier  for  the  injuries 
sustained  by  him  which  form  the  basis  of  this  action ; 
that  as  such  an  employee  he  was  not  entitled  to  any 
relief  against  these  defendants-appellants  under  the 
Constitution  and  laws  of  the  State  of  Arizona,  par- 
ticularly Article  XVIII,  Section  8,  of  the  Constitution, 
Chapter  56,  Article  9,  A.C.A.,  1939,  and  Sections  5G- 
949  and  56-950  thereof,  for  that  these  defendants-ap- 
pellants were  in  the  same  employ  as  the  said  appellee, 
to  wit,  in  the  employ  of  the  said  Tucson  Gas,  Electric 
Light  &  Power  Company. 

(b)  It  apj)ears  from  the  undisputed  evidence  in  the 
case: 

That  the  appellee,  John  E.  Hubbell,  prior  to  his 
injury  and  before  the  filing  of  this  action  had  elected 
to  be  bound  by  the  provisions  of  the  said  Workmen's 
Compensation  Law  of  the  State  of  Arizona  in  the 
manner  provided  therein;  that  after  his  injury  the 
said  ai^pellee  made  an  election  to  secure  the  benefits 
of  the  provisions  of  the  said  Workmen's  Compensation 
Act,  making  ap^jlication  for  said  benefits  and  several 
supplemental  applications  therefor,  without  any  fraud 
or  influence  of  any  kind,  freely  and  voluntarily,  and 
under  the  belief  that  he  had  a  claim  against  these  de- 
fendants-appellants as  persons  not  in  the  employ  of 
said  appellee's  employer,  Tucson  Gas,  Electric  Light 
&  Power  Company;  that  the  said  appellee,  John  E. 
Hubbell,  did  accex)t  payments  of  compensation  under 
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said  election  from  the  said  Industrial  Commission 
pursuant  to  its  award  dated  July  9,  1949  (108,  109), 
during  the  period  from  the  date  of  his  accident,  June 
17,  1949,  to  and  including  August  31,  1949,  in  the  sum 
of  $621.85  and  the  payment  by  the  said  Commission  of 
his  medical  expenses  arising  because  of  his  accident 
in  the  sum  of  $896.00 ;  that  the  said  actions  of  the  said 
appellee  constituted  and  were  an  election  valid,  bind- 
ing and  conclusive  on  appellee  of  remedy  under  the 
provisions  of  Article  XVIII,  Section  8,  of  the  Consti- 
tution of  Arizona,  and  Chapter  56,  Article  9,  A.C.A., 
1939,  and  particularly  Sections  56-949  and  56-950 
thereof,  whereby  the  alleged  claim  against  these  de- 
fendants-appellants become  assigned  to  and  enforcible 
only  by  said  Industrial  Commission  of  Arizona  to  the 
extent  it  was  liable  to  said  appellees  under  said  Com- 
pensation policy. 

No.  2.  (a)  The  Court  erred  in  withdrawing  on  its  own  i 
motion  from  the  consideration  of  the  jury  the  issue  out-  • 
lined  in  Specification  1(a)  above  and  in  holding  as  a  mat-  • 
ter  of  law  (see  Court's  Statement  149,  150)  at  the  close  ? 
of  the  evidence  that  that  issue  should  be  resolved  in  favor  i 
of  appellees  and  should  not  be  submitted  to  the  jury,  for  | 
the  reason  that  there  was  real  and  substantial  evidence 
upon  which  the  jury  could  have  rendered  a  verdict  for 
these  defendants-appellants  on  the  issue  specified. 

(b)  The  Court  erred  in  withdrawing  on  its  own  motion 
from  the  consideration  of  the  jury  the  issue  involved  in 
Specification  1(b)  above  and  in  holding  as  a  matter  of  law 
(see  Court's  Statement  149,  150)  at  the  close  of  the  evi- 
dence that  that  issue  should  be  resolved  in  favor  of  ap- 
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pellees  and  should  not  be  submitted  to  tlie  jury,  for  the 
reason  that  there  was  real  and  substantial  evidence  upon 
which  the  jury  could  have  rendered  a  verdict  for  these  de- 
fendants-apijellants  on  the  issue  specified. 

No.  3.  The  Court  erred  in  refusing  defendants-appel- 
lants' requested  instructions  numbers  II  and  VII,  as  fol- 
lows (75,  76) : 

''II. 
I  charge  you,  Ladies  and  Gentlemen  of  the  Jury, 
that  if  you  find  from  the  evidence  that  the  Tucson 
Gas,  Electric  Light  &  Power  Company  had  and  re- 
tained at  all  times  the  right  and  authority  to  supervise 
all  work  done  by  Sanderson  &  Porter,  and  the  method 
and  means  of  doing  such  work,  specified  in  the  Letter 
of  Agreement  in  evidence,  dated  March  3,  1948,  then 
your  verdict  must  be  for  the  defendants  even  though 
you  find  that  the  said  Tucson  Gas,  Electric  Light  & 
Power  Company  did  not  at  all  times  actually  exercise 
such  power  and  authority." 

"VII. 
I  charge  you.  Ladies  and  Gentlemen  of  the  Jury, 
that  the  plaintiffs  in  this  case  allege  that  the  defend- 
ants, Sanderson  &  Porter,  were  independent  con- 
tractors. For  the  purposes  of  this  case,  I  charge  you 
that  whether  or  not  the  defendants,  Sanderson  & 
Porter,  were  independent  contractors  as  alleged  by 
the  plaintiffs  turns  on  the  question  whether  the  Tucson 
Gas,  Electric  Light  &  Power  Company  retained  its 
right  under  the  contract  to  supervise  the  services  of 
the  defendants,  Sanderson  &  Porter,  in  the  doing  of 
the  work  specified  in  the  Letter  Agreement  of  March 
3,  1948.  That  Letter  Agreement  in  terms  provides  that 
the  services  of  Sanderson  &  Porter  in  connection  with 
the  project  were  to  be  performed  under  the  super- 
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vision  of  the  Tucson  Gas,  Electric  Light  &  Power  Com- 
pany and  in  cooperation  with  the  officers,  employees 
and  other  representatives  of  that  Company.  Under 
this  contract,  Sanderson  &  Porter  were  not  independ- 
ent contractors  and  the  only  way  in  which  they  could 
become  independent  contractors  would  be  by  a  course 
of  conduct  on  the  part  of  the  officers  of  the  said  Tucson 
Gas,  Electric  Light  «fc  Power  Company  and  the  repre- 
sentatives of  Sanderson  &  Porter  whereby  that  pro- 
vision in  the  contract  was  waived. 

"I  therefore  charge  you  that  if  Tucson  Gas,  Electric 
Light  &  Power  Company  through  its  officials  reserved 
and  retained  its  right  to  supervise  the  services  of  the 
defendants,  Sanderson  &  Porter,  at  all  times,  even 
though  it  did  not  exercise  that  right,  then  the  defend- 
ants in  this  case  were  mere  agents  or  employees  and 
were  not  independent  contractors.  The  burden  of  proof 
that  the  defendants,  Sanderson  &  Porter,  were  inde- 
pendent contractors  is  upon  the  i^laintiffs  and  unless 
you  are  satisfied  by  a  preponderance  of  the  evidence 
that  the  plaintiffs  have  proven  that  the  defendants, 
Sanderson  &  Porter,  were  independent  contractors, 
your  verdict  must  be  for  the  plaintiffs.", 

for  the  reason  that  there  was  real  and  substantial  evidence 
upon  which  the  jury  could  have  rendered  a  valid  verdict 
for  these  defendants-appellants  on  the  issues  specified. 
(Presentation  to  trial  court  found  at  Tr.  154,  155). 

No.  4.    The  court  erred  in   refusing  defendants-appel- 
lants' requested  instruction  number  I,  as  follows: 

"I. 

I  charge  you.  Ladies  and  Gentlemen  of  the  Jury, 
that  if  the  plaintiff,  John  E.  Hubbell,  at  the  time  he 
made  the  claims   for  additional  compensation  from 
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The  Industrial  Coiimiission  of  the  State  of  Arizona, 
dated  July  14,  1949,  August  15,  1949,  August  30,  1949, 
and  September  12,  1949,  or  any  of  them,  was  in  such 
mental  condition  as  to  be  able  to  act  voluntarily,  your 
verdict  must  be  for  the  defendants.", 

for  the  reason  that  there  was  real  and  substantial  evidence 
upon  wiiich  the  jury  could  have  rendered  a  valid  verdict 
for  these  defendants-api)ellants  on  the  issue  specified  ( Pres- 
entation to  trial  court  found  at  Tr.  154, 155). 

No.  5.  The  Court  erred  in  denying  defendants-appel- 
lants' motion  for  a  new  trial  wherein  the  errors  specified  in 
Specifications  2(a),  2(b),  3  and  4  were  relied  on  for  the 
reason  set  forth  in  said  specifications  (88  to  91,  92). 

IV. 

ARGUMENT 
Summary 

Intervenor-appellant,  Tucson  Gas,  Electric  Light  & 
Power  Company,  has  for  years  been  engaged,  as  a  public 
utility,  in  the  manufacture,  distribution  and  sale  of  gas  and 
electricity  in  Tucson  and  environments.  It  has  carried  com- 
pensation insurance  with  the  Industrial  Commission  of 
Arizona,  as  insurer.  On  June  17,  1949,  appellee  John  E. 
Hubbell  was  engaged  in  working  for  that  company  as  a 
lineman  and  during  the  course  of  his  employment  came  in 
contact  with  conductors  carrying  13,800  volts  of  electricity, 
to  his  serious  and  permanent  injury.  Said  conductors  were 
being  installed  as  a  part  of  the  project  on  which  defendants- 
appellants,  Sanderson  &  Porter,  were  working.  He  put  in 
a  claim  for  compensation  on  July  G,  1949  (164);  and  an 
order  allowing  his  claim  was  entered  by  the  Connnission  on 
July  9,  1949  (186)  under  wliich  payments  of  compensation 
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were  made  to  him  to  and  including  August  30,  1949,  in  the 
aggregate  sum  of  $621.85  at  a  daily  rate  of  $8.40  (175)  and 
payments  were  also  made  by  the  Industrial  Commission  for 
medical  attention  to  Mr.  Hubbell  in  the  sum  of  $896.00  (64). 
Thereafter,  on  October  24,  1949,  he  undertook  to  file  an 
election  under  Section  56-949  A.C.A.  1939  (168).  If  this 
election  was  effective,  which  defendants-appellants  main- 
tain was  not  the  case,  said  appellee  could,  under  the  laws 
of  Arizona,  pursue  his  claim  of  negligence  against  these 
defendants-appellants  and  hold  the  Industrial  Commission 
for  any  deficiency  between  what  he  might  be  able  to  collect 
from  defendants-appellants  and  what  he  would  have  re- 
ceived from  the  Industrial  Conmiission  as  such  insurer  had 
he  chosen  to  accept  compensation  alone.  The  Industrial 
Commission  after  investigation  rejected  this  election  of 
October,  1949,  concluding  that  defendants-appellants  were 
not  subject  to  suit  as  third  parties  under  said  Section  56- 
949  (McCluskey  124). 

The  undisputed  evidence  is  that  appellee  John  E.  Hub- 
bell  believed  at  all  times  while  he  was  accepting  compensa- 
tion from  the  Industrial  Commission  that  he  had  a  claim 
against  the  defendants-appellants  as  third  parties.  His 
testimony  was  that  he  believed  he  could  hold  both  the  Com- 
mission and  the  third  parties  until  advised  otherwise  by 
his  attorneys.  It  was  then  he  made  his  election  of  October 
25, 1949  (108,  109). 
******* 

For  some  time  before  the  contract  between  Tucson  Gas, 
Electric  Light  &  Power  Company  (hereinafter  sometimes 
called  the  Company)  and  Sanderson  &  Porter  (these  de- 
fendants-appellants) was  made,  on  March  17,  1948  (35  to 
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48),  the  Coiii})any  had  determined  to  enlarge  its  facilities 
and  had  made  tentative  arrangements  to  purchase  a  turbo- 
generator of  20,000  K.W.  capacity.  This  order  not  mate- 
rializing, it  later  placed  an  order  for  an  11,500  generator 
and  that  order  was  in  effect  at  the  time  the  contract  was 
signed.  After  work  had  begun  under  the  contract,  a  gen- 
erator of  12,500  K.W.  was  actually  purchased  and  installed, 
necessitating  considerable  adjustments  and  additional  work 
by  reason  of  the  different  size  and  capacity  of  the  genera- 
tors. These  facts  are  related  for  the  i)urpose  of  clarifying 
the  situation  for  the  Court.  Thereafter,  the  Company  de- 
cided to  install  another  generator,  this  time  one  of  11,500 
K.W.  capacity.  This  installation  was  included  in  the  con- 
tract and  the  second  generator  also  installed.  The  installa- 
tion of  these  generators  and  equipment  therefor  was  the 
project  involved  in  the  contract  between  the  Company  and 
Sanderson  &  Porter.  The  total  cost  of  these  generators 
and  equipment  was  approximately  $1,500,000.00  (Lovell 
117).  With  the  decision  to  purchase  them,  Sanderson  & 
Porter  had  nothing  to  do  (Snider  128,  Lovell  116,  117). 
While  the  Company  had  men  of  adecjuate  skill  and  experi- 
ence to  install  these  generators  and  integrate  them  into  the 
existing  system  (117,  133),  additional  engineers  were  nec- 
essary and  accordingly  the  contract  was  made  with  Sander- 
son &  Porter  (Snider  130). 

We  would  like  at  this  point  to  state  our  view  of  the  terms 
of  the  contract  found  in  the  Record  at  (35  to  48). 

Sanderson  &  Porter,  an  engineering  firm  in  New  York 
City,  were  to  render  services  to  the  Company  as  engineers 
and  constructors  in  connection  with  the  installation  of  the 
generators  and  equipment.    All  such  services  were  to  be 
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performed  under  the  supervision  of  the  Company  and  in 
cooperation  with  officers,  employees  and  representatives 
thereof  (Contract  Article  II).  Sanderson  &  Porter  were 
to  coordinate  their  work  so  there  would  be  turned  over  to 
the  Company  a  plant  capable  of  operation  with  reliability 
and  economy.  Orders  for  materials  were  to  be  in  the  Com- 
pany's name  and  account.  Sanderson  &  Porter  were  to  be 
furnished  in  advance  moneys  to  meet  the  payroll.  Com- 
pensation was  on  percentage  of  cost  basis. 

By  Articles  VII  and  VIII  of  the  Contract,  Company  re- 
served the  right  to  make  additions  and  alterations  and,  on 
thirty  days'  notice,  to  discontinue  work,  comj^ensation  ad- 
justments to  be  by  agreement  or  by  arbitration. 

We  desire  to  add  that  the  contract  contains  no  provi- 
sion limiting  the  complete  right  of  supervision  granted  in 
Article  II.  The  unlimited  scope  of  this  right  of  supervision 
is  emphasized  by  the  provisions  of  the  contract  reserving 
to  the  Company  the  right  to  add  or  subtract  from  the  con- 
tract or  to  discontinue  it  altogether.  Sanderson  &  Porter 
were  to  furnish  no  equipment  or  materials,  gave  no  bond 
or  guarantee  of  performance.  In  the  enterprise  they  risked 
no  money  except  salaries  paid  to  their  engineers  and  living 
expenses.  They  were  to  render  services  and,  we  submit, 
nothing  else. 

The  evidence  revealed  no  departure  from  the  terms  of 
the  contract.  We  submit  it  emphasizes  the  Company's  right 
of  unlimited  supervision.  The  witness  Lovell,  superintend- 
ent of  electrical  construction  of  the  Company,  called  as  a 
witness  by  appellees,  testified  concerning  his  daily  visits 
to  the  job: 

"I  was  to  observe  the  various  assembly  and  construc- 
tion progress,  correlate  it  with  the  operations  of  our 
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company,  both  at  the  time  and  be  sure  it  coordinated 
with  our  transmission  and  distribution  facilities  after 
it  was  in  operation."  (113) 

''The  purpose  of  my  visits  was  to  consult  with  the 
designers,  observe  the  erection  of  ecjuipment,  observe 
the  progress  of  the  job,  make  suggested  changes  and 
familiarize  myself  with  the  progress  of  the  job  itself." 
(114) 

"Under  the  contract  the  Company  had  sui3ervision 
of  all  means  and  methods  by  which  the  contract  should 
be  performed.  The  Company  never  surrendered  that 
right  to  supervise  and  control  the  methods  and  means. 
The  purpose  of  all  of  my  visits  out  to  the  plant  was 
to  see  that  the  work  was  done  right."  (117) 

Mr.  Snider,  President  of  the  Company,  a  witness  for  de- 
fendants-appellants, testified : 

"When  the  contract  with  Sanderson  &  Porter  was 
signed  to  construct  this  power  plant  for  us  it  was  never 
the  Gas  Company's  contention  that  Sanderson  &  Porter 
should  be  independent  contractors.  It  would  be  im- 
possible for  us  to  operate  that  way  because  we  had  to 
have  a  contract  where  we  had  supervision  and  could 
control  the  various  steps  of  the  construction  as  it  de- 
veloped. This  supervision  in  our  company  over  San- 
derson &  Porter  was  absolutely  essential.  Our  com- 
pany could  have  installed  this  plant  ourselves  but  we 
would  have  had  to  go  out  and  hire  engineers  and 
designers  and  expand  our  staff.  We  were  in  a  hurry 
to  expand  our  facilities  and  about  that  particular  time 
every  power  company  in  the  country  was  expanding 
and  good  men  were  scarce  and  it  would  slow  things  up 
if  we  had  to  go  out  and  test  the  qualifications  of  all 
men  we  hired  as  engineers  and  designers  to  be  sure 
that  they  were  capable."  (129, 130) 
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And  Mr.  Saunders,  Superintendent  of  Power  Production, 
witness  for  defendants-appellants,  testified : 

"I  was  out  there  at  the  new  plant  every  day."  (132) 
"I  wanted  to  be  sure  everything  was  being  installed 
properly  and  Avanted  to  maintain  general  supervision 
over  the  w^ork."  (132)  "I  also  had  Mr.  Dick  Swinehart 
out  at  the  plant  all  of  the  time  during  construction." 
(132)  "Mr.  Bill  Soukup-  is  the  plant  electrician  who 
works  under  Mr.  Swinehart  and  he  also  was  present  all 
of  the  time  during  the  construction  of  the  plant."  (133) 

Mr.  Broockmann,  representative  of  Sanderson  &  Porter 
on  the  job,  testified: 

"While  building  this  new  plant,  the  Tucson  Gas  peo- 
ple had  the  right  at  all  times  to  tell  me  exactly  what 
they  wanted  to  be  done.  The  Gas  Company  had  the 
right  to  tell  me  how  the  job  should  be  done  and  I  dealt 
almost  entirely  in  matters  of  policy  and  finance  with 
Mr.  Snider.  In  matters  of  engineering  details  and 
plant  locations  Ave  ahvays  got  together  with  Mr. 
Saunders,  Mr.  Swinehart,  Mr.  Soukup  and  Mr.  Lovell. 
It  was  my  understanding  and  belief  that  this  contract 
which  Sanderson  &  Poter  entered  into  with  the  Tucson 
Gas  Company  did  not  make  Sanderson  &  Porter  in- 
dependent contractors.  In  my  opinion,  we  were  w^ork- 
ing  for  them  and  were  their  servants."  (137) 

"The  general  outline  of  work  to  be  done  was  de- 
signed in  our  New  York  office  but  after  we  arrived 
here  in  Tucson  there  was  a  great  deal  of  work  still  to 
be  done  and  matters  to  be  decided  and  details  to  be 
worked  out  which  could  only  be  done  in  conjunction 
with  the  Gas  Company  itself."  (137, 138) 

"There  were  many  changes  made  during  the  course 
of  construction  out  there  at  the  plant  and  several  times 
after  we  Avould  complete  a  job  Mr.  Snider  would  come 
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out  and  say  the  Company  did  not  like  this  or  that 
feature  and  the  change  would  be  made  immediately." 
(138) 

"Mr.  Snider  did  not  attempt  to  supervise  all  of  the 
work ;  sometimes  he  would  pick  on  the  smallest  things." 
(140) 

"We  hired  our  employees  without  getting  any  ap- 
proval from  Tucson  Gas  Compan}^,  and  we  had  the 
right  to  fire  them  without  consulting  Tucson  Gas  Com- 
pany. Tucson  Gas  had  this  right,  also,  and  I  had  to 
take  one  of  my  best  supervisors  off  the  job  when  Mr. 
Snider  said  take  him  off."  (141) 

Specifications  1(a),  2(a) 

WHERE  A  CONTRACT  SPECIFIES  THAT  THE  RIGHT  OF  SUPERVISION  OR 
CONTROL  OF  THE  WORK  TO  BE  PERFORMED  THEREUNDER  REMAINS 
COMPLETELY  IN  THE  EMPLOYER.  THE  PERSON  ENGAGING  TO  DO 
SUCH  WORK  IS  NOT  AN  INDEPENDENT  CONTRACTOR  AND  IS  AN 
EMPLOYEE. 

In  the  Sunmiary  we  have  undertaken  to  give  our  views 
of  the  contract  and  of  the  undisputed  testimony  offered 
at  the  trial  concerning  the  practice  of  the  parties  there- 
under. We  thought  it  might  be  more  convenient  to  the 
Court  to  summarize  the  entire  case  at  that  point  and  trust 
there  has  been  no  infraction  of  the  rules  in  so  doing. 

Our  position  briefly  is  that  by  the  terms  of  the  contract 
the  supervision  and  control  of  the  project  retained  by  the 
Company  brought  about  a  relationship  of  employer  and 
employee  between  the  Company  and  Sanderson  &  Porter 
— and  not  a  relation  of  independent  contractor. 

At  the  trial  evidence  was  received,  without  objection 
from  either  party,  concerning  the  actual  practice  of  the 
parties  involved  in  the  performance  of  the  contract.  AVe 
have  recited  our  views  of  the  evidence  on  that  score.  AVe 
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submit  that  it  in  no  wise  limited  the  sweeping  scope  of  the 
power  of  supervision  retained  by  the  Company  and  re- 
veals unmistakably  that  that  power  was  not  surrendered 
or  limited  in  any  regard  in  actual  practice. 

We  assume  that  the  law  of  Arizona  is  controlling. 
Whether  or  not  the  contract  Avas  made  in  Arizona  in  the 
strict  legal  sense,  it  was  to  be  performed  in  Arizona  and 
is  therefore,  we  believe,  governed  by  Arizona  law. 

This  question  has  been  before  our  Arizona  Supreme 
Court  on  a  number  of  occasions.  For  the  convenience  of 
the  Court,  we  have  set  forth  in  the  Appendix  the  Constitu- 
tion and  statutes  which  we  think  are  involved. 

THE  ARIZONA  LAW 

By  Article  XVIII,  Section  8,  of  the  Arizona  Constitution 
(amended  in  1925),  the  Legislature  was  enjoined  to  enact 
a  Workmen's  Compensation  Law  by  which  compensation 
should  be  paid  to  an  employee  injured  in  the  course  of  his 
emplo3"ment  by  a  necessary  risk  or  danger  inherent  in  the 
nature  thereof  "or  by  a  failure  of  such  employer,  or  any 
of  his  or  its  agents  or  emjoloyee  or  employees,  to  exercise 
due  care,  or  to  comply  with  any  law  affecting  such  employ- 
ment". Pursuant  thereto  there  are  in  effect  Chapter  56, 
Sections  900  to  977,  Arizona  Code,  1939.  It  is  not  denied 
that  appellee  John  E.  Hubbell  was  entitled  to  compensation 
under  this  Act.  Section  56-949  gives  an  employee  entitled 
to  compensation  who  is  "injured  by  the  negligence  or  wrong 
of  another  not  in  the  same  employ"  an  election  to  pursue 
his  remedy  "against  such  other".  Section  56-928  undertakes 
to  define  employers  and  independent  contractors.  Although 
this  statute  is  quoted  in  the  Appendix,  its  pertinency  in 
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this  case  justifies,  we  believe,  quotation  of  paragraplis  (b) 
and  (c)  thereof.  (This  Section  is  found  in  the  Pocket  Part 
of  Volume  4  of  said  Code).  They  are  as  follows: 

"(b)  When  an  employer  procures  work  to  be  done 
for  him  by  a  contractor  over  whose  work  he  retains 
supervision  or  control,  and  such  work  is  a  part  or  proc- 
ess in  the  trade  or  business  of  the  employer,  then 
such  contractors  and  the  persons  employed  by  him, 
and  his  subcontractor,  and  persons  employed  by  the 
subcontractor,  are  within  the  meaning  of  this  section, 
employees  of  the  original  employer. 

"(c)  A  person  engaged  in  work  for  another,  and 
who  while  so  engaged  is  independent  of  the  employer 
in  the  execution  of  the  work,  not  subject  to  the  rule 
or  control  of  the  person  for  whom  the  work  is  done, 
but  is  engaged  only  in  the  i)erformance  of  a  definite 
job,  or  piece  of  work,  and  subordinate  to  the  employer 
only  in  effecting  a  result  in  accordance  with  the  em- 
ployer's design,  is  an  indei)endent  contractor,  and  an 
employer  within  the  meaning  of  this  section.  (Laws 
1925,  ch.  83,  Sec.  44,  p.  345;  rev.  R.  C.  1928,  Sec.  1418; 
Laws  1945,  ch.  33,  Sec.  1,  p.  65.)" 

It  is,  of  course,  apparent  that  if  Sanderson  &  Porter 
were  emploj^ees,  whether  as  agents  or  servants,  of  the 
Company,  there  can  be  no  recovery  by  appellees  in  this 
case.  No  liability  may  attach  to  them  as  persons  "not  in  the 
same  employ"  unless  they  are  to  be  considered  indei^endent 
contractors. 

The  Arizona  Supreme  Court  has  considered  these  stat- 
utes and  the  law  governing  the  relation  of  employer  and 
employee  and  employer  and  independent  contractor  and 
has  announced  and  adhered  to  the  primary  rule  that  the 
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question  turns  upon  whether  the  employer  retains  the  right 
of  supervision  or  control  of  the  contracted  work. 
In 

Industrial  Co?nmission  v.  Byrne,  62  Ariz.  132,  134, 
155  Pac.(2)  784, 

the  Court  said : 

"We  have,  in  a  number  of  cases,  decided  that  the 
test  to  determine  if  one  is  an  employer  or  an  employee 
is  whether  the  employer  retains  supervision  or  con- 
trol of  the  work.  Grabe  v.  Industrial  Comm.,  38  Ariz. 
322,  299  Pac.  1031;  Fox  West  Coast  Theatres  v.  In- 
dustrial Comm.,  39  Ariz.  442,  7  Pac.  (2d)  582;  United 
States  Fidelity  &  Guaranty  Co.  v.  Industrial  Comm., 
42  Ariz.  422,  26  Pac. (2d)  1012." 

That  Court  has  declared  that  an  important  factor  in 
determining  the  right  of  control  is  whether  the  employer 
may  terminate  the  relationship  without  liability.  In 

L.  B.  Price  Mercantile  Company  v.  Industrial  Com- 
mission, 43  Ariz.  257,  30  Pac. (2d)  491, 

one  Evans  had  a  written  contract  with  the  alleged  employer 
and  had  the  right  over  a  certain  area  to  sell  the  latter's 
goods.  He  was  killed  in  an  automobile  accident  and  his 
dependents  sought  compensation  under  the  Act. 
The  Court  had  this  to  say  on  the  subject : 

"And  in  determining  if  the  emjjloyer  retains  con- 
trol the  most  important  factor  is  whether  either  party 
may  terminate  the  relation  without  liability.  'Where 
such  right  exists,'  to  use  the  language  of  the  court  in 
Industrial  Com.  v.  Hammond,  77  Colo.  414,  236  Pac. 
1006,  1008,  'the  workman  is  usually  a  servant.  Where 
it  does  not  exist,  he  is  usually  a  contractor'.  The  power 
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of  tlie  employer  to  end  the  eiiiploynient  at  any  time 
he  sees  fit  is  incompatible  with  the  full  control  of  the 
work  which  an  independent  contractor  enjoys.  14  R. 
C.  L.  72;  Press  Puijlishing  Co.  v.  Industrial  Ace.  Com 
190  Cal.  114,  210  Pac.  820;  New  York  Indemnity  Co.' 
V.  Industrial  Ace.  Com.  of  California,  80  Cal.  App. 
713,  252  Pac.  775;  Clark's  Case,  124  Me.  47,  126  Atl! 
18.  In  Industrial  Com.  v.  Bonfils,  78  Colo.  306,  241  Pac* 
735,  736,  the  court  said : 

''  'By  virtue  of  its  power  to  discharge,  the  company 
could,  at  any  moment,  direct  the  minutest  detail  and 
method  of  the  work.  The  fact,  if  a  fact,  that  it  did  not 
do  so  is  immaterial.  It  is  the  power  of  control,  not  the 
fact  of  control,  that  is  the  principal  factor  in  distin- 
guishing a  servant  from  a  contractor.  Franklin  Coal 
&  Coke  Co.  V.  Ind.  Com.,  296  111.  329,  129  N.E.  811. 
The  most  important  point  'in  determining  the  main 
question  (contractor  or  employee)  is  the  right  of  either 
to  terminate  the  relation  without  liability.'  " 

Again,  in 

Southwest  L.  Mills,  Inc.  v.  Industrial  Commission, 
60Ariz.  199,  134Pac.(2d)  162, 
the  Court  had  this  to  say : 

"Counsel  for  claimant  contend  that  paragraph  IV 
of  the  contract  (quoted  above)  between  the  Company 
and  the  Contractor  empowers  the  former  to  cancel  the 
contract  at  its  own  will  and  pleasure.  If  this  provision 
of  the  contract  were  susceptible  of  such  a  construction 
It  would  be  very  strong  evidence  that  the  Company 
retained  supervision  and  control  of  the  work  of  felling, 
hauling  and  delivering  the  timber  to  its  mill  pond  at 
Flagstaff.  It  authorizes  the  Company,  if  the  Con- 
tractor without  its  consent  assigns  or  attempts  to  as- 
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sign  the  contract,  or  becomes  insolvent  or  bankrupt, 
etc.,  to  terminate  the  contract.  The  gromids  upon  which 
the  contract  might  be  terminated  by  the  Company  must 
be  substantial  It  could  not  upon  its  own  wish  or  at 
its  pleasure  terminate  the  contract." 

The  latest  Arizona  case  is,  we  believe, 

Blasdell  v.  Industrial  Commission,  65  Ariz.  373,  181 
Pac.(2d)  620. 

There  the  Court  said : 

"The  body  of  law  concerned  with  distinguishing  in- 
dependent contractors  from  employees  is,  indeed,  huge. 
And  though  no  hard  and  fast  rule  can  be  set  forth, 
but  instead  each  case  must  be  determined  by  the  sum 
total  of  its  own  facts,  the  general  test  laid  down  by 
our  own  statute  (Sec.  56-928)  and  by  the  great  weight 
of  authority  is  whether  the  alleged  employer  'retains 
supervision  or  control  over  the  method  of  reaching  a 
certain  result,  or  Avhether  his  control  is  limited  to  tlie 
result  reached,  leaving  the  method  to  the  other  party.' 
United  States  Fidelity  &  Guaranty  Co.  v.  Industrial 
Commission,  42  Ariz.  422,  26  P. (2d)  1012,  1015.  In 
order  to  apply  this  test  and  so  determine  the  extent 
of  this  'right  of  control',  courts  look  for  a  variety  of 
signposts  or  indicia  none  of  which  are  in  themselves 
conclusive  but  which  when  taken  together  and  applied 
to  a  particular  set  of  facts,  aid  in  making  the  line  to 
be  drawn  more  clear.  Prosser  on  Torts,  1941  pp.  474, 
475;  Restatement  of  the  Law  of  Agency,  Ch.  7,  Sec. 
220;  Lee  Moor  Contracting  Co.  v.  Blanton,  49  Ariz. 
130,  65  P. (2d)  35;  Consolidated  Motors  v.  Ketcham, 
49  Ariz.  295,  m  P.  (2d)  246;  Industrial  Commission  v. 
Meddock,  65  Ariz.  324, 180  P. (2d)  580." 
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It  is  respectfully  submitted  that  the  contract,  and  the 
practice  thereunder,  leave  no  reasonable  pennissible  deduc- 
tion except  that  this  job  of  installation  of  these  generators 
as  a  part  of  the  existing  plant  and  system  of  the  Company 
was  under  the  complete  and  unlimited  supervision  and  con- 
trol of  the  Company  and  that  consequently  Sanderson  & 
Porter  were  employees  within  the  meaning  of  the  Constitu- 
tion and  statutes  of  Arizona  and  were  not  independent 
contractors. 

Specifications  2(a)  and  3 

NOTWITHSTANDING  MOTIONS  FOR  AN  INSTRUCTED  VERDICT  BY  DEFEND- 
ANTS-APPELLANTS AND  THE  OTHER  PARTIES  TO  THIS  ACTION,  DEFEND- 
ANTS-APPELLANTS WERE,  UPON  DENIAL  OF  THEIR  SAID  MOTION. 
ENTITLED  TO  HAVE  THE  ISSUE  RAISED  BY  THE  PLEADINGS  WHETHER 
THEY  WERE  EMPLOYEES  OR  INDEPENDENT  CONTRACTORS  DECIDED 
BY  THE  JURY,  THERE  BEING  AMPLE  EVIDENCE  IN  THE  RECORD  TO 
SUPPORT  A  VERDICT  FOR  DEFENDANTS-APPELLANTS  ON  THAT  ISSUE. 

By  Rule  50,  Federal  Rules  of  Civil  Procedure,  it  is  ex- 
pressly provided  that  no  w^aiver  of  the  right  to  go  to  a 
jury  results  from  a  motion  for  an  instructed  verdict,  even 
though  all  parties  make  like  motions. 

After  the  Court  denied  the  several  motions  presented  at 
the  close  of  the  evidence,  he  announced : 

"The  Court:  My  view  is,  there  are  only  two  ques- 
tions to  talk  to  the  jury  about;  the  one  is  whether 
this  defendant  was  negligent  and  the  other  is  con- 
tributory negligence. 

"Mr.  Jones :     The  independent  contract, — you  don't 
think  the  jury  is  concerned  with  that? 
"The  Court :     I  think  not."  (149) 

And  in  the  Court's  Instructions  no  mention  of  the  two 
issues,  independent  contract  and  election  of  remedies,  was 
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made.  In  the  Court's  language,  they  were  "eliminated  by 
rulings".  (150)  Before  the  jury  retired,  counsel  were  af- 
forded the  right  to  submit  requested  instructions,  which 
was  done  (154  to  156).  Our  Requests  Yll  and  VIII  covered 
this  issue.  It  was,  of  course,  an  idle  gesture  as  the  Court 
had  previously  determined  the  matter  and  the  requests 
were  denied  (155,  156). 

We  do  not  know  why  the  Court  refused  to  submit  this 
issue  to  the  jury.  If  he  did  so  because  he  believed  the  con- 
tract as  written  was  controlling  (that  the  evidence  of  prac- 
tice thereunder  though  offered  by  appellees  as  well  as 
defendants-appellants  without  objection  should  be  disre- 
garded) and  that  by  the  terms  of  the  contract  the  relation 
of  Sanderson  &  Porter  to  the  Company  was  that  of  an  in- 
dependent contractor,  there  is  nothing  further  for  us  to 
add  to  our  argument  under  Specification  No.  1(a)  and  we 
submit  he  was  in  error. 

If  the  Court  took  the  view  that  on  the  entire  evidence, 
the  written  contract  and  the  practice  thereunder,  defend- 
ants-appellants were  independent  contractors,  we  would 
like  to  add  to  our  previous  argument  this :  an  issue  of  fact 
was  necessarily  raised  which  the  jury  should  have  decided. 

Witnesses  on  this  issue  were  examined  and  cross  exam- 
ined. Each  side  undertook  to  present  to  the  jury  evidence 
to  support  his  contention.  Appellees  sought  to  show,  for 
example,  from  the  witnesses  that  the  Company  was  inter- 
ested only  in  the  finished  job,  had  no  interest  in  the  details, 
actually  made  no  supervision  of  the  method  of  doing  the 
work,  and  so  on.  Defendants-appellants  undertook  to  show 
the  reverse.  The  testimony  of  the  witness  Lovell,  called  by 
appellees,  and  of  witnesses  Saunders,  Snider  and  Broock- 
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niann,  called  l)y  defendants-appellants,  is  almost  entirely 
on  that  issue.  We  invite  the  Court's  attention  to  their  testi- 
mony. 

Unless  all  this  testimony  was  utterly  immaterial,  and 
might  be  disregarded  though  offered  by  appellees  as  well 
as  these  defendants-appellants,  the  Court  was  in  error, 
we  submit,  in  taking  this  issue,  on  which  appellees  had  the 
burden  of  proof,  from  the  jury  and  deciding  it  as  a  matter 
of  law.  It  was  a  denial  of  the  right  of  the  parties  to  a  trial 
by  jury,  guaranteed  by  the  Seventh  Amendment  to  the  Con- 
stitution of  the  United  States. 

As  stated,  the  Court  announced  that  this  issue,  and  that 
of  election  of  remedies,  w^ould  not  be  submitted  to  the  jury 
in  any  form  whatsoever.  It  was  perhaps  unnecessary  for 
counsel  to  submit  the  requested  instructions  II  and  VII, 
as  obviously  they  would  not  be  granted.  Under  the  circum- 
stances in  this  case  it  would  seem  to  be  immaterial  whether 
those  requests  are  technically  correct  or  not — the  Court 
was  unwilling  to  submit  any  instructions  on  that  issue  to 
the  jury. 

We  believe  that  they  are  technically  correct.  In  any  event 
they  were  clearly  sufficient  to  bring  the  issue  to  the  atten- 
tion of  the  Court  and  the  Court's  failure  to  charge  on  the 
issue  in  any  manner  was  error. 
4C.J.S.  629; 

St.  Paul  etc.  Insurance  Company  v.  Bachmann,  285 
U.S.  112,  52  S.C.R.  270,  7G  L.Ed.  648. 

See,  also, 

Gulf  etc.  Railway  Company  v.  Moser,  275  U.S.  133, 
48  S.C.R.  49,  72  L.Ed.  200. 
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Specifications  Kb)  and  2(b) 

THE  ACTION  OF  APPELLEE  JOHN  E.  HUBBELL  IN  PRESENTING  CLAIMS  FOR 
COMPENSATION  UNDER  THE  WORKMEN'S  COMPENSATION  ACT  AND 
ACCEPTING  COMPENSATION  AND  BENEFITS  OF  THAT  ACT  PURSUANT 
TO  THE  ORDER  OF  THE  INDUSTRIAL  COMMISSION,  WERE  FREELY  AND 
VOLUNTARILY  MADE  UNDER  THE  BELIEF  THAT  HE  HAD  A  CLAIM  FOR 
PERSONAL  INJURIES  AGAINST  THE  DEFENDANTS-APPELLANTS  AS 
THIRD  PARTIES  AND  CONSEQUENTLY  AMOUNTED  TO  AN  ASSIGNMENT 
OF  HIS  CAUSE  OF  ACTION  AGAINST  DEFENDANTS-APPELLANTS  TO 
THE  INDUSTRIAL  COMMISSION  OF  ARIZONA.  (SEE  SECTIONS  56-946. 
949,  950  APPENDIX.) 

Appellees'  first  claim  for  compensation  was  signed  July 
6,  1949  (164).  He  made  several  supijlemental  claims  (177 
to  185).  He  later  withdrew  the  one  dated  September  14, 
1949  (108).  Under  the  order  of  the  Commission  (186)  he 
received  compensation  to  and  including  August  30,  1949 — 
covering  a  period  of  approximately  eleven  weeks  (175). 
He  also  received  medical  benefits  in  a  substantial  sum.  All 
the  time  he  believed  he  could  hold  these  defendants-ajipel- 
lants  also  and  intended. to  do  so  (109). 

No  claim  is  made  that  he  was  induced  to  accept  these 
benefits  by  any  act  on  the  part  of  these  defendants-appel- 
lants or  the  Industrial  Commission.  It  was  not  until  Octo- 
ber 24,  1949,  that  he  filed  an  attempted  election  to  hold  de- 
fendants-appellants as  third  parties  and  look  to  the  Com- 
mission for  the  deficiency  between  what  he  might  recover 
from  these  defendants-appellants  and  what  he  would  other- 
wise be  entitled  to  by  way  of  compensation.  It  is  submitted 
that  his  earlier  actions  constituted  an  election  under  the 
provisions  of  56-949  and  56-950. 

If,  as  defendants-appellants  claim,  a  binding  election 
was  made  by  appellee  John  E.  Hubbell  to  accept  compensa- 
tion (and  his  election  of  October,  1949,  consequently  was 


29 

abortive)  then  the  situation  is  that  the  Industrial  Commis- 
sion is  the  owner  of  the  appellees'  cause  of  action  and  it 
alone  may  enforce  the  same. 

While  the  Commission  becomes  the  assignee  of  the  claim, 
it  nevertheless  may  not  recover  more  than  it  would  other- 
wise have  been  required  to  pay  had  the  injured  employee 
accepted  compensation. 

Industrial  Commission  v.  Nevelle,  58  Ariz.  325,  119 
Pac.(2)  934. 

The  Industrial  Commission  makes  no  claim  that  these 
defendants-appellants  were  third  parties  within  the  mean- 
ing of  Section  56-949.  If  that  Commission  is  the  assignee 
by  law  of  the  claim  of  the  appellees,  these  defendants-ap- 
pellants are  entitled  to  judgment.  And  even  if  the  Commis- 
sion should  assert  any  claim,  now  or  hereafter,  against 
these  defendants-appellants,  they  would  be  limited  as 
stated.  Consequently,  these  defendants-appellants  are  in- 
terested in  this  feature  of  the  case. 

The  equitable  doctrine  of  election  of  remedies  is,  we 
believe,  not  applicable.  We  are  here  considering  the  etfect 
of  statutes  expressing  the  public  policy  of  the  State  of 
Arizona. 

An  employee  has  the  right  under  the  Arizona  Constitu- 
tion and  laws  to  remedies  under  the  Workmen's  Compensa- 
tion Act,  the  Employers'  Liability  Act  (as  to  certain  haz- 
ardous employments)  and  the  common  law^  (modified  in 
the  employee's  favor  as  to  a  number  of  defenses)  for  per- 
sonal injuries.  Prior  to  1925,  Avhen  Article  XVIII,  Section 
8,  of  the  Constitution  was  amended  to  its  present  form,  the 
injured  employee  could  make  his  election  after  his  injury 
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to  accept  compensation  under  the  Workmen's  Compensa- 
tion Act  or  sue  the  employer  in  the  Superior  Court  under 
the  Emploj'ers'  Liability  Act,  if  the  accident  was  within 
its  terms,  or  at  common  law.  (He  could  in  his  complaint 
join  causes  of  action  under  the  two  latter.)  Once,  liow^- 
ever,  he  elected  to  accept  compensation  on  the  one  hand 
or  sue  his  employer  as  stated  on  the  other,  he  Avas  itot  al- 
lowed to  change  his  position.  While  this  type  of  election 
is  not  the  precise  one  here  involved,  we  submit  it  is  defi- 
nitely analogous  and  that  the  cases  thereon  are  controlling. 
The  leading  case  on  the  subject  of  election  of  remedies 
against  the  employer  is 

Consolidated  Arizona  Company  v.  Ujack,  15  Ariz. 
382,  139  Pac.  465. 

The   case    arose    under    the    Constitution    before   it   Avas 
amended  in  1925.  The  employee  had  the  right  to  exercise 
his  election  to  take  compensation  or  sue  his  employer  after 
his  injury.  The  Court  said : 
■>         "The  last  sentence  of  section  14,  reads:  'Any  suit 
brought  by  the  workman  for  a  recovery  shall  be  held 
as   an   election   to   pursue   such   remedy  exclusively.' 
This  seems  to  us  a  plain  declaration  by  the  legislature 
that  the  employee  is  at  liberty  to  pursue  any  of  the 
remedies  provided  by  law  until  he  adoi)ts  one  by  in- 
stituting a  suit  for  redress,  when  the  one  adopted  be- 
comes exclusive." 

.This  right  of  election  after  injury  proved  unsatisfactory 
and  resulted  in  the  amendment  of  Article  XVIII,  Section 
8,  to  its  present  form  in  1925.  It  now  requires  the  employee 
to  make  his  election  l)efore  injury  and  additionally  creates 
an  automatic  election  on  his  part  to  accept  compensation 
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unless  he  affirmatively  rejects  the  right  to  compensation 
under  the  Workmen's  Compensation  Act. 

As  we  understand  the  law,  the  fact  that  an  employee  is 
ignorant,  unable  to  read,  does  not  understand  he  has  an 
option  as  to  remedies,  etc.,  is  no  excuse.  He  is  bound  to 
take  compensation  unless  he  affirmatively  rejects  the  Act 
before  injury.  The  public  policy  of  the  State  is  deemed 
best  served  by  that  inflexible  attitude. 

By  construction  of  the  statutes  a  thirteen  year  old  boy 
w^as  held  to  have  made  a  binding  election  to  take  under  the 
Act,  where  he  failed  to  file  a  rejection.  His  infancy  was  no 
excuse. 

S.  H.  Kress  S  Company  v.  Superior  Court,  66  Ariz. 
67,  182  Pac.(2)  931. 

While  we  find  no  cases  in  Arizona  where  an  employee 
has  undertaken  to  avoid  his  implied  choice  to  take  under 
the  Workmen's  Compensation  Act  because  of  misunder- 
standing of  his  rights,  there  are  cases  where  the  reverse 
situation  has  arisen.  In  these  the  employee  insisted  that 
he  should  be  permitted  to  repudiate  a  rejection  wiiich  he 
had  signed  and  be  allowed  to  take  compensation  benefits 
allowed  under  the  Act.  The  Court  laid  down  the  test  that 
the  rejection  of  the  employee  may  not  be  avoided  unless  it 
"svas  induced  by  fraud,  coercion,  misrepresentation  or  wrong- 
ful act  on  the  i^art  of  the  employer,  insurer  or  someone  in 
his  behalf. 

Bradley  v.  Industrial  Commission,  51  Ariz.  291,  76 

Pac.(2)  745; 
Red  Rover  Copper  Company  v.  Industrial  Commis- 

mission,  58  Ariz.  203,  118  Pac.(2)  1102,  137  A.L.R. 

740: 
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Whipple  V.  Industrial  Commission,  59  Ariz.  1,  121 
Pac.(2)  876. 

A  very  late  case  is  closer  to  this  one,  we  think. 

Weaver  v.  Martori,  69  Ariz.  45,  208  Pac.(2)  652. 

In  that  case  a  guardian  of  a  minor  employee  (as  alleged) 
brought  a  suit  against  a  third  person  instead  of  seeking 
compensation.  That  suit  was  lost  and  then  the  guardian 
applied  for  compensation  under  the  Act.  The  Commission 
took  the  position  that  an  election  had  been  made  by  filing 
the  suit  and  that  it  was  binding.  The  court  said : 

"The  Commission  suggests  that  the  filing  of  this 
suit  constituted  an  election  of  remedies  under  Section 
56-950,  A.C.A.,  1939,  and  that  the  minor,  acting  through 
petitioner,  had  no  right  to  file  the  instant  claim  for 
compensation.  If  we  were  dealing  with  the  rights  of 
an  adult,  or  of  minors  who  under  Section  56-974, 
A.C.A.,  1939,  were  deemed  sui  juris,  this  contention 
would  be  sound." 

The  court  went  on  to  hold,  however,  that  the  guardian  had 
no  right  to  make  an  election. 

If  an  action  at  law  against  the  third  person  is  a  binding 
and   conclusive   election,   the   reverse   would   seem   to   be 
equally  true. 
In 

Moseley  v.  Lily  Ice  Cream  Company,  38  Ariz.  417, 
300  Pac.  958, 

there  was  involved  a  situation  similar  to  the  one  presented 
in  this  case.  The  injured  employee  accepted  compensation 
under  the  Act  and  later  brought  an  action  against  the  third 
party.  The  court  held  that  his  acceptance  of  the  compensa- 
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tion  amounted  to  an  assignment  by  him  of  his  cause  of  ac- 
tion to  the  Conmiission  and  that  he  was  tlierefore  in  no 
position  to  sue  the  third  party.  The  court,  however,  did 
add  this  language  : 

"It  is  urged,  however,  by  appellant,  that  even  though 
the  section  be  constitutional,  and  its  meaning  be  such 
that  he  had  lost  his  right  to  sue  if  he  chose  compensa- 
tion, under  the  particular  facts  in  this  case  the  elec- 
tion made  was  not  binding  on  him.  It  is,  of  course,  true 
that  an  apparent  election  made  in  a  case  of  this  nature, 
just  as  in  any  other  case,  is  subject  to  be  set  aside' 
for  many  reasons.  But  this  issue  must  be  raised  by  the 
pleadings.  On  examining  them,  it  appears  that  appel- 
lant at  no  time  asked  to  have  his  election  set  aside 
for  any  reason,  although  he  admitted  he  had  been  ad- 
vised by  counsel  after  his  acceptance  of  compensation 
and  before  the  bringing  of  this  action  against  appellee 
that  such  acceptance  would  bar  any  recourse  against 
appellee.  His  contention  was  that  he  was  exercising 
a  constitutional  right,  which  Avas  not  subject  to  elec- 
tion, and  which  could  not  be  abrogated  or  taken  away 
by  act  of  the  Legislature.  In  this  particular  case,  there- 
fore, we  need  not  consider  the  question  as  to  whether 
his  apparent  election  might  have  been  set  aside  on  a 
proper  showing,  since  the  pleadings  do  not  raise  such 


an  issue. 


This  expression  was  seized  on  by  counsel  in  the  court 
Jelow  as  indicative  of  an  opinion  by  our  Arizona  Supreme 
:!ourt  that  an  injured  employee  may  make  an  election  to 
;iie  a  third  party  notwithstanding  his  prior  acceptance  of 
compensation.  No  doubt  the  Court  had  in  mind  elements 
>f  fraud,  undue  influence,  misrepresentation  and  over- 
■eaching  in  using  the  words  ''many  reasons".  In  any  event 
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the  Court  clearly  signified  that  an  issue  of  fact  had  to  be 
raised  by  the  pleading — that  an  election  could  not  be  repu- 
diated out  of  hand.  The  concluding  sentence  of  the  quota- 
tion is  the  real  holding  of  the  Court,  revealing  all  else  to  be 
dicta  or  arguendo  only. 

Finally  it  is  submitted  that  appellee  John  E.  Hubbell 
should  have  carried  his  claim  to  the  Arizona  Supreme 
Court  under  the  procedure  set  up  for  that  purpose— cer- 
tiorari under  Section  56-972.  After  receiving  an  order 
based  on  his  application  for  compensation  (186)  and  failing 
in  his  effort  through  Counsel  to  have  the  Commission  ac- 
cept his  later  claim  of  election  (McCluskey  124)  the  way 
was  open  to  him  to  have  the  proj)er  authority,  the  Supreme 
Court  of  Arizona,  charged  with  the  duty  of  administering 
this  law  and  thoroughly  cognizant  of  its  intent  and  pur- 
pose from  its  consideration  of  many  hearings,  pass  upon 
his  contention  and  decide  finally  and  authoritatively  wheth- 
er he  had  made  an  election  to  accept  compensation  under 
the  Act  or  was  entitled  to  make  his  attempted  election  of 
October  25,  1949. 

While  the  Industrial  Commission  may  act  as  insurer  (and 
did  in  this  case)  it  is  nevertheless  the  tribunal  charged 
with  the  enforcement  of  the  Workmen's  Comi^ensation  Act 
and  necessarily  acts  in  a  semi-judicial  capacity. 

Red  Rover  Copper  Company  v.  Industrial  Commis- 
sion, supra. 

To  that  extent  its  jurisdiction  is  plenary  and  the  sole 
authority  to  review  its  orders  and  actions  is  the  Supreme 
Court  of  the  State. 

S.  H.  Kress  S  Company  v.  Superior  Court,  QQt  Ariz. 
67,  182Pac.(2)  431. 
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Specifications  2(b)  and  4 

As  already  stated,  the  Court  gave  no  reason  for  with- 
drawing from  the  jury  the  issue  whether  appellee  John 
E.  Hubbell  had  made  an  election  to  accept  compensation 
benefits  before  his  attempted  election  of  October  25,  1949. 

From  the  evidence  the  jury  could  have  reasonably  found 
that  said  appellee  with  full  knowledge  of  the  consequences 
of  his  act  accepted  compensation  benefits.  It  is  true  he  de- 
nied knowing  that  he  had  to  make  an  election  until  he 
had  employed  attorneys  (105)  but  surely  these  defendants- 
appellants  are  not  bound  to  accept  his  testimony — that 
of  adverse  party — as  true.  There  was  ample  evidence  in 
before  the  jury  to  contradict  appellee — such  as  his  failure 
when  he  put  in  his  original  claim  for  compensation  to 
mention  Sanderson  &  Porter  when  answering  question 
whether  another  person  caused  accident  (164),  thus  leaving 
the  Commission  completely  ignorant  of  the  fact  that  a 
third  party  was  involved — a  fact  not  known  by  the  Com- 
mission until  nearly  three  months  after  the  injury  (]\IcClus- 
key  123).  There  is  no  suggestion  in  the  record  that  ap- 
pellees advised  these  defendants-apijellants  that  they  in- 
tended to  hold  them  as  third  parties  until  the  appellee 
John  E.  Hubbell  sought  to  make  his  October  election.  If 
the  Moseley  case,  sujjra,  is  any  authority  for  the  conten- 
tion that  in  Arizona  one  may  be  relieved  of  the  conse- 
quences of  an  election  under  the  Workmen's  Compensation 
Act  for  reasons  short  of  those  generally  recognized  in 
courts  of  equity  where  rescission  is  sought,  it  also  is  au- 
thority for  the  proposition  that  such  reasons  must  be 
proved  as  other  issues.  Here  the  intent  and  purpose  of 
appellee  John  E.  Hubbell  in  accepting  compensation  bene- 
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fits  over  a  considerable  period  of  time,  always  believing 
he  had  a  claim  fomided  on  negligence  against  defendants- 
appellants,  was  necessarily  a  question  of  fact  for  the  jury. 

Specification  No.  5 

Argument  hereunder  would  be  superfluous.  We  call  the 
Court's  attention  to  our  argument  under  Specifications 
2(a),  2(b),  3  and  4. 

It  is  resi)ectfully  submitted  that  the  judgment  should  be 
reversed  with  instructions  either  (a)  to  enter  judgment 
for  the  defendants-appellants  or  (b)  grant  a  new  trial  as 
the  Court  may  be  advised. 

Conner  &  Jones 
By  Gerald  Jones 

303-7  Valley  National  Building 
•  ,  Tucson,  Arizona 

Attorneys  for  Defendants- 
Appellants. 

(Appendix  follows) 


APPENDIX 

Article  XVIII,  Section  8,  Arizona  Constitution,  reads: 
"Section  8.  (Workmen's  compensation.) — The  leg- 
islature shall  enact  a  Workmen's  Compensation  Law 
applicable  to  workmen  engaged  in  manual  or  mechani- 
cal labor  in  all  public  employment  whether  of  the  state, 
or  any  political  subdivision  or  nmnicipality  thereof 
as  may  be  defined  by  law  and  in  such  private  employ- 
ments as  the  legislature  may  prescribe  by  which  com- 
pensation shall  be  required  to  be  paid  to  any  such 
workman,  in  case  of  his  injury  and  to  his  dependents, 
as  defined  by  law,  in  case  of  his  death,  by  his  employer, 
if  in  the  course  of  such  employment  personal  injury 
to  or  death  of  any  such  workman  from  any  accident 
arising  out  of,  and  in  the  course  of,  such  employment, 
is  caused  in  whole,  or  in  part,  or  is  contributed  to,  by 
a  necessary  risk  or  danger  of  such  employment,  or  a 
necessary  risk  or  danger  inherent  in  the  nature  there- 
of, or  by  failure  of  such  employer,  or  any  of  his  or  its 
agents  or  employee  or  employees,  to  exercise  due  care, 
or  to  comply  with  any  law  affecting  such  employment ; 
provided  that  it  shall  be  optional  with  any  employee 
engaged  in  any  such  private  employment  to  settle  for 
such  compensation,  or  to  retain  the  right  to  sue  said 
employer  as  provided  by  this  constitution;  and,  pro- 
vided further,  in  order  to  assure  and  make  certain  a 
just  and  humane  compensation  law  in  the  State  of 
Arizona,  for  the  relief  and  protection  of  such  work- 
men, their  Avidows,  children  or  dependents,  as  defined 
by  law,  from  the  burdensome,  expensive  and  litigious 
remedies  for  injuries  to  or  death  of  such  workmen, 
now  existing  in  the  state  of  Arizona,  and  producing 
uncertain  and  unequal  compensation  therefor,  such 
employee,  engaged  in  such  private  employment,  may 
exercise  the  option  to  settle  for  compensation  by  fail- 
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ing  to  reject  the  provisions  of  such  Workmen's  Com- 
pensation Law  prior  to  the  injury. 

"The  percentages  and  amounts  of  compensation  pro- 
vided in  House  Bill  No.  227  enacted  by  the  seventh 
legislature  of  the  state  of  Arizona,  shall  never  be  re- 
duced nor  any  industry  included  within  the  provision 
of  said  House  Bill  No.  227  eliminated  except  by  ini- 
tiated or  referred  measure  as  provided  by  this  consti- 
tution." 

The  following  references  are  to  Arizona  Code  Annotated, 
1939: 

Section  56-904,  so  far  as  pertinent,  reads: 

"The  connnission  may  adopt  rules  of  procedure, 
rules  for  the  fixing  of  rates,  for  the  presenting  of 
claims,  and  such  other  rules  and  regulations  as  are 
necessary  for  its  business,  and  change  the  same  from 
time  to  time.  It  may,  in  its  name,  sue  and  be  Sued  in 
all  actions  or  proceedings  arising  out  of  or  relating 
to  the  state  compensation  fund." 

Section  56-907,  so  far  as  pertinent,  reads: 

:"The  commission  shall  have  full  power,  jurisdiction 
and  authority  to  administer  and  enforce  all  laws  for  i 
.  the  i)rotection  of  life,  health,  safety  and  welfare  of  ( 
employees  in  every  case  and  under  every  law,  where  ' 
such  duty  is  not  now  sijecifically  delegated  to  any  other  * 
board  or  officer,  *  *  *". 

Section  56-928  reads :  i 

"56-928.  Employers  subject  to  law.— (a)  Employers  'J 

subject  to  the  provisions  of  this  article  are :  1.  the  il 

state,  2.  each  county,  city,  town,  numicipal  corpora-  a 

tion,  and  school  district,  and,  3.  every  person  who  has  tj 

in  his  employ  three  (3)  or  more  worlmien  or  opera-  si 
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tives  regularly  employed  in  the  same  business  or  es- 
tablishment, under  contract  of  hire,  except  agricultural 
workers  not  employed  in  the  use  of  machinery,  and 
domestic  servants;  but  exempted  employers  of  agri- 
cultural workers  or  domestic  servants,  or  employers 
of  less  than  three  (3)  workmen  or  operatives,  may 
come  under  the  provisions  of  this  article  by  comply- 
ing with  its  provisions  and  the  rules  and  regulations 
of  the  commission.  For  the  purposes  of  this  section 
'regularly  employed'  includes  all  employments,  wheth- 
er continuous  throughout  the  year,  or  for  only  a  por- 
tion of  the  year,  in  the  usual  trade,  business,  profes- 
sion, or  occupation  of  an  employer. 

"(b)  When  an  employer  procures  Avork  to  be  done 
for  him  by  a  contractor  over  whose  work  he  retains 
supervision  or  control,  and  such  work  is  a  part  or  proc- 
ess in  the  trade  or  business  of  the  employer,  then  such 
contractors  and  the  persons  employed  by  him,  and  his 
subcontractor,  and  persons  employed  by  the  subcon- 
tractor, are  within  the  meaning  of  this  section,  em- 
ployees of  the  original  employer. 

"(c)  A  person  engaged  in  work  for  another,  and 
who  while  so  engaged  is  independent  of  the  employer 
in  the  execution  of  the  work,  not  subject  to  the  rule 
or  control  of  the  person  for  whom  the  work  is  done, 
but  is  engaged  only  in  the  performance  of  a  definite 
job,  or  piece  of  work,  and  subordinate  to  the  employer 
only  in  effecting  a  result  in  accordance  with  the  em- 
ployer's design,  is  an  independent  contractor,  and  an 
employer  within  the  meaning  of  this  section.  (Laws 
1925,  ch.  83,  sec.  44,  p.  345;  rev.,  R.  C.  1928,  sec.  1418; 
Laws  1945,  ch.  33,  sec.  1,  p.  G5.) 
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Section  56-930,  so  far  as  pertinent,  reads: 

"  'Order'  shall  mean  and  include  any  rule,  regula- 
tion, direction,  requirement,  standard,  determination 
or  decision  of  the  commission ;  *  *  * 

"  'Compensation'  shall  mean  the  comi3ensation  and 
benefits  provided  herein ; 

"  'Award'  shall  mean  the  finding  or  decision  of  the 
commission  of  the  amount  of  compensation  or  benefit 
due  an  injured  or  the  dependents  of  a  deceased  em- 
ployee." 

Section  56-946,  reads: 

"56-946.  Compensation  exclusive  remedy — Excep- 
tions.— The  right  to  recover  compensation  pursuant  to 
the  provisions  of  this  article  for  injuries  sustained 
by  an  employee  shall  be  the  exclusive  remedy  against 
the  employer,  except  as  provided  in  the  two  preceding 
sections,  and  except  where  the  injury  is  caused  by 
the  employer's  wilful  misconduct  and  such  act  causing 
such  injury  is  the  personal  act  of  the  employer  him- 
self, or  if  the  employer  be  a  partnership,  on  the  part 
of  one  of  the  partners,  or  if  a  corporation,  on  the  part 
of  an  elective  officer  thereof,  and  such  act  indicates 
a  wilful  disregard  of  the  life,  limb,  or  bodily  safety 

■  of  employees,  such  injured  employee  may,  at  his  op- 
tion, either  claim  compensation  or  maintain  an  action 
at  law  for  damages.  The  term  "wilful  misconduct"  as 
employed  in  this  section  shall  be  construed  to  mean 
an  act  done  knowingly  and  purposely  with  the  direct 
object  of  injuring  another.  (Laws  1925,  ch.  83,  sec. 
65,  p.  345 ;  rev.,  R.C.  1928,  sec.  1432.)" 


Section  56-949,  reads : 

"56-949.  Liability  of  third  person  to  injured  em- 
ployee.— If  an  employee  entitled  to  compensation  here- 
under is  injured  or  killed  by  the  negligence  or  wrong 
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of  another  not  in  the  same  employ,  such  injured  em- 
ployee, or  in  ease  of  deatli,  his  dependents,  shall  elect 
Avliether  to  take  compensation  under  this  title  or  to 
pursue  his  remedy  against  such  other.  If  he  elect  to 
take  compensation,  the  cause  of  action  against  such 
other  shall  be  assigned  to  the  state  for  the  beneft  of 
the  compensation  fund,  or  to  the  person  liable  for  the 
payment  thereof,  and  if  he  elect  to  proceed  against 
such  other,  the  compensation  fund  or  person,  shall 
contribute  only  the  deficiency  between  the  amount  ac- 
tually collected  and  the  compensation  provided  or  esti- 
mated herein  for  such  case.  Compromise  of  any  such 
cause  of  action  by  the  employee  or  his  dependents  at 
an  amount  less  than  the  compensation  provided  for 
herein  shall  be  made  only  with  the  written  ai)proval 
of  the  commission,  or  of  the  person  liable  to  pay  the 
same.  (Laws  1925,  ch.  83,  sec.  6G,  p.  345;  rev.,  R.  C. 
1928,  sec.  1435.)" 

Section  5G-950,  reads : 

"56-950.  Election  of  remedy — Waiver. — Every  em- 
ployee, or  his  legal  representative  in  case  death  re- 
sults, Avho  makes  application  for  an  award,  or  Avitli 
the  consent  of  the  commission  accepts  compensation 
from  an  employer,  waives  any  right  to  exercise  any 
option  to  institute  proceedings  in  any  court.  Every 
employee  or  his  legal  representative  in  case  death 
results,  who  exercises  miy  option  to  institute  jiroceed- 
ings  in  court  waives  any  right  to  any  award  or  direct 
payment  of  compensation  from  his  emj^loyer.  (Laws 
1925,  ch.  83,  sec.  67,  p.  345;  R.  C.  1928,  sec.  1436.)" 

Section  56-971,  reads : 

"56-971.  No  injunction  to  issue — Exception. — No  in- 
junction shall  issue  suspending  or  restraining  any 
order,  aAvard,  classification,  or  rate  adopted  by  the 
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commission,  or  any  action  of  any  officer  required  by 
the  provisions  hereof,  except  as  herein  provided;  but 
nothing  herein  shall  affect  any  defense  to  an  action 
brought  by  the  commission  or  the  state  in  pursuance 
of  the  authority  contained  herein.  (Laws  1925,  ch.  83, 
sec.  88,  p.  345 ;  rev.,  R.  C.  1928,  sec.  1451.)" 

Section  56-972,  reads : 

"56-972.  Appeal  to  Supreme  Court. — Within  thirty 
(30)  days  after  the  application  for  a  rehearing  is  de- 
nied, or  if  the  ai3plication  is  granted  within  thirty  (30) 
days  after  the  rendition  of  the  decision  on  the  rehear- 
ing, any  party  affected  thereby  may  apply  to  the  Su- 
preme Court  of  the  state  for  a  writ  of  certiorari  to  re- 
view the  lawfulness  of  the  award.  Such  writ  shall  be 
made  returnable  within  thirty  (30)  days,  and  shall  di- 
rect the  commission  to  certify  its  record,  proceedings 
and  the  evidence  to  the  court.  On  the  return  day  the 
cause  shall  be  heard  in  the  court  unless  for  good  cause 
continued,  and  shall  be  heard  on  the  record  of  the  com- 
mission as  certified  by  it.  The  review  shall  be  limited 
to  determining  whether  or  not  the  commission  acted 
without  or  in  excess  of  its  power;  and,  if  findings  of 
fact  were  made,  whether  or  not  such  findings  of  fact 
support  the  award  under  review.  If  necessary  the 
court  may  review  the  evidence. 

"The  commission  and  each  party  to  the  proceeding 
before  the  commission  may  appear  in  the  review.  The , 
court  shall  enter  judgment  either  affirming  or  setting 
aside  the  award.  The  rules  of  civil  procedure  relating 
to  certiorari  shall,  so  far  as  applicable,  and  not  in  con- 
flict herewith  apply.  (Laws  1925,  ch.  83,  sec.  90,  p.; 
345;  rev.,  R.  C.  1928,  sec.  1452.)" 
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Upon  suggestion  of  Defendants-Appellants  we  have  ac- 
cepted their  styling  of  the  parties  to  this  appeal. 

There  is  but  one  transcript;  figures  in  parentheses  used 
lerein  refer  to  transcript  pages ;  all  emphasis  used  in  the 
^nef,  unless  otherwise  shown,  is  by  the  writer. 
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I. 
JURISDICTIONAL  STATEMENTS 

In  view  of  the  fact  that  this  appeal  on  the  part  of  both 
appellants  is  primarily  based  upon  the  jurisdiction  of  the 
trial  court,  tliese  factors  are  critical. 

Appellate  Court. 

The  jurisdiction  of  this  court  is  based  on  Sections  1291 
and  1294  (1),  United  States  Code,  Ann.,  and  Rules  50,  and 
72  to  76,  inclusive,  of  the  Rules  of  Civil  Procedure  of  the 
District  Courts. 

District  Court. 

The  apparent  jurisdiction  in  the  District  Court  was 
based  upon  diversity  of  citizenship  of  the  original  parties ; 
and  an  amount  involved  in  excess  of  Three  Thousand 
Dollars. 

The  defendants-appellants  were  residents  of  New  York. 
The  appellee-plaintiff  was  a  resident  of  Arizona,  county 
of  Pima.  The  intervenor-defendant,  Tucson  Gas,  Electric 
Light  &  Power  Company,  is  a  public  utility,  authorized  and 
qualified  to  do  business  in  Arizona;  and  The  Industrial 
Commission  of  Arizona  is  a  public  agency  created  under 
the  Constitution  and  Laws  of  Arizona  to  administer  the 
Arizona  State  Compensation  Fund  and  the  Arizona  Work- 
men's Compensation  and  Occupational  Disability  Laws.  It 
has  powers  to  sue  and  be  sued  in  its  own  name. 

The  plaintiff,  John  E.  Hubbell,  an  employee  of  Tucson 
Gas,  Electric  Light  &  Power  Company,  filed  a  case  in  the 
Superior  Court  of  the  State  of  Arizona,  in  and  for  the 
County  of  Pima  (T.R.  6),  served  complaint  and  summons 
upon  the  defendants-appellants   (T.R.  17,  19).  The  com- 
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plaint  disclosed  diversity  of  citizenship  of  tlie  original  par- 
ties, and  the  amount  i^rayed  for  was  in  excess  of  $3,000.00. 
Defendants-appellants  filed  a  petition  for  removal  to  the 
United  States  District  Court  for  the  District  of  Arizona, 
Pucson  Division  (T.R.  2,  5),  together  with  jurisdictional 
bond  (T.R.  20,  23),  Notice  thereof  (T.R.  23,  24),  and  ac- 
knowledgment of  service  (T.R.  24,  25),  and  motion  to  dis- 
miss for  lack  of  jurisdiction  on  several  grounds  (T.R.  25, 
26). 

Thereafter  intervenors-appellants  hied  a  motion  for 
leave  to  intervene  (T.R.  27),  together  with  a  verified  an- 
swer (T.R.  27,  35),  and  with  Exhibit  B  (T.R.  35,  48)  a 
motion  to  dismiss  and  a  motion  for  summary  judgment 
(T.R.  48,  51) ;  and  it  was  stipulated  that  the  answer  and 
motion  for  smmnary  judgment  would  be  deemed  to  be  duly 
verified  for  all  purposes  (T.R.  54),  and  which  challenged 
the  jurisdiction  of  the  court  on  several  grounds  (T.R.  6, 
12,  25,  with  Exhibit  13,  T.R.  16). 

The  motion  for  leave  to  intervene,  pursuant  to  stipula- 
tion of  the  parties,  was  allowed  (T.R.  51,  52;  item  10,192). 

Defendants-appellants  joined  in  the  intervenors-appel- 
lants' motion  for  summary  judgment  (T.R.  55). 

The  court  denied  the  motions  to  dismiss,  and  for  sum- 
mary judgment  (T.R.  55,  56,  149). 

After  the  jury  was  empanelled  and  sworn,  plaintiff  of- 
fered to  stipulate  that  The  Industrial  Commission  of  Ari- 
zona had  a  lien  on  any  judgment  for  the  plaintiff  in  the 
amount  of  $1,659.19,  and  counsel  was  directed  by  the 
Court  that  he  might  file  a  written  stipulation  (T.R.  66) 
which  was  subsequently  filed  (T.R.  64,  65,  161). 

Plaintiff  also  moved  (T.R.  66)  to  strike  paragraph  1 
of  the  prayer  of  the  complaint  (T.R.  9,  12),  which  was  ob- 
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jected  to  by  intervenors-appellants  (T.R.  66).  The  motion 
was  granted  (T.R.  160,  161).  The  prayer  asked  that  the 
award  as  an  election  of  remedies  be  set  aside.  f 

The  case  was  tried  before  a  jury — the  court  removing 
from  the  jury  three  questions : —  ^ 

1.  The  legal  effect  of  a  written  contract  between 
Tucson  Gas,  Electric  Light  &  Power  Company  and 
defendants-appellants  as  to  whether  the  written  con- 
tract constituted  an  independent  contract ; 

2.  The  legal  effect  of  the  filing  of  a  claim  for  com- 
pensation by  the  plaintiff,  and  the  acceptance  and  re- 
tention of,  compensation  benefits,  as  an  election  of 
remedies  under  the  Arizona  Workmen's  Compensation. 
Law  (T.R.  149,155) ;  and  V 

3.  The  legal  effect  of  failure  to  appeal  the  award  ' 
to  the  Supreme  Court.  / 

The  jury  assessed  damages  in  the  amount  of  $50,000.00| 
against  defendants-appellants;  and  the  court,  in  the  judg-" 
ment,  impressed  a  lien  in  favor  of  The  Industrial  Commis- 
sion of  Arizona  in  the  amount  of  $1,659.19  (T.R.  80,  81). 

Intervenors-api)ellants  moved  for  an  instructed  verdict 
at  the  close  of  plaintiff's  case  (T.R.  68),  and  renewed  the 
same  at  the  close  of  all  the  evidence  (T.R.  70,  144,  148)  and 
after  verdict,  filed  a  motion  to  set  the  verdict  aside,  and 
for  judgment  notwithstanding  the  verdict,  under  Rule  5, 
Rules  of  Civil  Procedure  of  the  District  Courts  (T.R.  82, 
S3,  193),  which  were  denied  (T.R.  163). 

Intervenors-appellants,  being  satisfied  that  the  determi- 
nation of  the  legal  effect  of  the  contract  and  the  election  of 
remedies  were  questions  of  law  rather  than  questions  of 
fact  for  the  jury,  did  not  file  a  motion  for  new  trial. 
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Notice  of  appeal  and  bond  (T.R.  93)  and  points  or  speci- 
fications relied  upon  by  intervenors-appellants  were  filed 
(T.R.  94,  96,  206,  208). 

STATEMENT  OF  CASE 

The  complaint  alleged  John  E.  Hul)bell  was  employed  by 
Tucson  Gas,  Electric  Light  &  Power  Company,  a  corpora- 
tion, as  a  line-man ;  that  he  sustained  personal  injuries 
when  he  came  in  contact  with  an  uninsulated  wire  carrying 
12,500  volts  of  electricity,  which  he  alleged  was  due  to  the 
negligence  of  Sanderson  &  Porter,  whom  he  alleged  to  be 
independent  contractors  for  his  employer;  that  plaintiff 
was  not  informed  that  the  wires  and  bars  on  the  power 
station  upon  which  he  was  working  had  been  activated.  The 
evidence  established  negligence  and  the  amount  of  the 
judgment  under  all  the  facts,  if  the  court  had  jurisdiction 
to  render  the  same,  was  not  excessive. 

The  record  conclusively  shows  that  on  June  17,  1949,  ap- 
pellee sustained  an  injury  by  accident  arising  out  of  and  in 
the  course  of  his  employment.  His  employer,  Tucson  Gas, 
Electric  Light  &  Power  Company,  filed  an  employer's  first 
report  on  July  9,  1949,  reporting  the  accident  (plaintiff's 
Exhibit  10,  T.R.  170,  171).  The  initial  report  of  the  attend- 
ing physician  (intervenors-defendants'  Exhibit  A-B)  was 
filed  on  July  6,  1949  (T.R.  190). 

The  appellee,  on  the  6th  day  of  July,  1949,  filed  a  work- 
man's claim  for  compensation  for  injury  or  occupational 
disease  (Plaintiff's  Exhibit  6,  T.R.  164),  which  was  received 
by  the  Industrial  Commission  on  July  9,  1949.  Api)ellee's 
claim  was  docketed  by  the  Commission  as  Claim  No.  A.E. 
1063  (T.R.  164),  and  pursuant  to  Rule  28,  Rules  of  Proce- 
dure before  The  Industrial  Commission  of  Arizona  adopted 
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pursuant  to  statute  (T.E.  189) — in  the  absence  of  any  show- 
ing in  any  of  the  three  instruments  that  an  "independent 
contractor"  or  third-partj^  was  involved — the  Commission 
made  findings  and  order  accepting  tJie  claim  as  compens- 
able, and  awarding  the  applicant  "accident  benefits"  (which 
represent  medical  and  hospital  care)  and  compensation 
benefits  (T.R,  186),  pursuant  to  w^hich  award  compensation 
benefits  were  paid  (T.R.  175)  upon  the  original  claim 
(T.R.  164)  and  supplemental  claims  (T.R.  165,  167,  inc., 
and  177,  185,  inc.),  and  until  such  time  as  the  appellee  j 
failed  to  file  supplemental  claims  pursuant  to  the  Rules  ! 
of  the  Commission;  and  until  such  time  as  the  appellee 
filed  an  instrument  entitled :  "Election  of  Remedy  in  flatter 
Involving  a  Third  Party  Defendant",  under  Section  56-949, 
A.C.A.  1939  (T.R.  108,  110,  168,  169),  following  which  a 
check  already  drawn  was  temporarily  withheld  pending  the 
filing  of  a  proper  supplemental  claim  (T.R.  52,  53;  175). 

In  an  instrument  filed  November  12,  1949,  appellee  pur-  ; 
ported  to  elect  to  sue  the  alleged  third  party  for  damages 
and  to  claim  any  deficiency  in  the  amount  recovered  in  any 
judgment  and  the  amount  he  would  be  entitled  to  under  the 
Arizona  workmen's  compensation  law — despite  the  pro- 
visions of  Sections  56-949,  56-950,  A.C.A.  1939;  and  the 
Rules  of  the  Commission  adopted  pursuant  to  statute  re- 
lating to  third  party  actions.  (Intervenors'  Exhibits  A,A, 
Rules  70,  76,  inc.,  and  more  particularly  Rule  72,  which 
reads:  "The  acceptance  of  compensation  from  the  Com- 
mission or  other  insurance  carrier  shall  be  deemed  to  be 
an  election  to  take  compensation",  which  is  a  rescript  of 
the  last  paragraph  of  Section  56-950,  A.C.A.  1939).  Appel- 
lee's justification,  if  any,  is  set  out  in  T.R.  pages  105  to  109. 
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The  defendants-appellants,  hx  their  answer,  admitted 
that  appellee  John  E.  Hubbell  was  an  employee  of  Tucson 
Gas,  Electric  Light  &  Power  Company,  and  was  working 
in  that  capacity  at  the  time  he  was  injured.  They  denied 
that  they  were  engaged  as  independent  contractors,  and 
alleged  that  the  defendants-appellants  were  agents  of,  and 
were  employed  by  Tucson  Gas,  Electric  Light  &  Power 
Company,  and  subject  to  the  right  of  supervision  and  con- 
trol by  said  company.  They  denied  negligence,  and  plead 
contributory  negligence.  Defendants-appellants  also  in- 
voked the  provisions  of  Section  56-946,  A.C.A.  1939,  which 
made  the  Workmen's  Compensation  LaAv  the  exclusive  rem- 
edy of  the  appellee  and  the  provisions  of  Section  56-949, 
A.C.A.  1939,  w^hich  excludes  any  remedy  other  than  the 
Workmen's  Compensation  Law  as  against  a  co-employee 
or  f ellow-Avorkman ;  and  further  contended  that  even  though 
a  cause  of  action  would  lie  against  a  fellow-workman,  ap- 
pellee had  waived  that  remedy  by  claiming,  accepting,  and 
retaining  compensation  benefits  under  the  Arizona  Work- 
men's Compensation  Law  (Sections  56-949;  56-950,  A.C.A. 
1939) ;  or  in  failing  to  have  the  award  set  aside  by  appeal 
to  the  Supreme  Court  of  Arizona.  The  answer  of  inter- 
venors-appellants  presented  substantially  the  same  de- 
fenses. 

EXPLANATORY  STATEMENT 

In  view  of  the  posture  of  the  case  at  the  time  plaintiff 
rested,  it  did  not  appear  to  intervenors-appellants  that 
a  valid  objection,  based  on  legal  error,  would  lie  to  the 
arbitrary  and  insulting  conduct,  and  the  rulings,  of  the 
trial  judge,  made  at  the  threshold  of  the  trial,  as  set  out 
in  pages  100,  102  of  the  Transcript  of  Record.  And,  we  do 
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not,  at  this  time,  feel  that  they  constitute  reversible  error 
as  a  basis  for  this  appeal.  Apparently,  the  court  reconsid- 
ered its  opinions  (T.R.  149)  in  over-ruling  plaintiffs'  motion 
to  dismiss  intervenors. 

We  respectfully  suggest,  however,  that  such  conduct  does 
not  command  that  degree  of  respect  for  members  of  the 
Federal  judiciary  which,  in  so  far  as  we  know,  all  members 
of  the  Arizona  Bar  accord  to  the  judges  of  our  courts. 

The  matter  is  referred  to  here  for  the  reason  that  it  re- 
flects the  prejudicial  viewjjoint  of  the  court  on  the  main 
issue  under  consideration  before  the  court  had  heard  any 
evidence  whatsoever.  We  think  the  matter  is  material  in 
evaluating  the  weight  which  this  Court  shall  give  to  the 
opinion  of  the  trial  court  in  construing  the  legal  effect  of 
the  written  contract ;  and  of  the  Election  of  Remedies — as 
to  which  we  contend  the  court  erred  in  its  rulings  on  the 
legal  effect  thereof. 

POINTS  OF  ERROR  RELIED  ON  BY  APPELLANTS 
THE  INDUSTRIAL  COMMISSION  OF  ARIZONA 

Appellants,  intervenors-defendants  herein,  submitted  and 
filed  Points  or  Specifications  of  Error  (T.R.  94,  206)  upon 
which  they  intend  to  rely  on  appeal  in  the  Circuit  Court 
of  Appeals,  for  the  Ninth  Circuit,  in  the  above  entitled  mat- 
ter ;  and  herewith  present  the  same : 

Point  or  Specification  of  Error  No.  1 

The  court  erred  in  denying  intervenors-defendants'  mo- 
lion  for  judgment  notwithstanding  the  verdict,  and  enter- 
ing final  judgment  for  plaintiffs  on  the  grounds  that  there 
is  not  an  iota  of  com^jetent  evidence,  or  any  inference  that 
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a  reasonable  man  might  draw  from  the  record  as  a  whole, 
to  support  the  allegation  of  the  complaint,  or  the  implied 
findings  of  fact — independent  of  the  jury — and  legal  con- 
clusions of  the  trial  judge,  in  effect  holding  that  the  de- 
fendants were  in  fact  and  in  law  "independent  contractors." 

Point  No.  II 

The  court  erred  in  denying  intervenors-defendants'  mo- 
tion for  judgment  notwithstanding  the  verdict  and  entering 
final  judgment  for  plaintiffs,  on  the  grounds  that  there  is 
not  an  iota  of  competent  evidence,  or  any  inference  that  a 
reasonable  man  might  draw  from  the  record  as  a  whole, 
to  support  the  allegation  of  the  complaint,  or  the  implied 
findings  of  fact — independent  of  the  jury — and  legal  con- 
clusions of  the  trial  judge,  that  the  provisions  of  the  Work- 
men's Compensation  Law  were  not  the  exclusive  remedy 
of  the  plaintiff ;  and  in  effect  holding  that  the  plaintiff,  and 
the  respective  defendants  were  not  fellow  employees  of  de- 
fendants-intervenors,  Tucson  Gas,  Electric  Light  &  Power 
Company. 

Point  No.  Ill 

The  court  erred  in  denying  intervenors-defendants'  mo- 
tion for  judgment  notwithstanding  the  verdict,  and  entering 
final  judgment  for  plaintiffs,  on  the  grounds  that  there  is 
not  an  iota  of  competent  evidence,  or  any  inference  that 
a  reasonable  man  might  draw  from  the  record  as  a  whole 
to  support  the  allegation  of  the  complaint,  or  the  implied 
findings  of  fact — independent  of  the  jury — and  legal  con- 
clusions of  the  trial  judge — assuming  that  defendants  were 
in  fact  and  in  law  independent  contractors — that  plaintiff 
had  not  made  a  valid  election  of  remedy  under  the  Work- 
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men's  Compensation  Law;  and  that  liis  cause  of  action,  if 
any,  by  operation  of  law  was  not  automatically  assigned 
to  the  State  for  the  benefit  of  the  State  Compensation 
Fund ;  and  that  the  plaintiff  was  not  estopped  from  prose- 
cuting this  action. 

SUCCINCT  STATEMENT  OF  QUESTIONS  INVOLVED 

The  crux  of  the  case,  and  of  this  appeal,  is  that  both 
defendants-appellants  and  intervenors-appellants  contend 
that  John  E.  Hubbell  and  defendants  Taylor,  et  al.,  were 
persons  in  the  employ  of,  and  subject  to  the  right  of  super- 
vision and  control  of  the  intervenor-a]ipellant,  Tucson  Gas, 
Electric  Light  &  Power  Company;  that  all  liability  of  the 
Power  Company  under  the  Arizona  Workmen's  Compensa- 
tion Law  for  both  parties  was  insured  in  the  Arizona  State 
Compensation  Fund,  administered  by  The  Industrial  Com- 
mission of  Arizona;  and  that  the  exclusive  remedy  of  the 
plaintiff  for  his  injuries,  under  all  of  the  pleadings,  the 
evidence,  and  the  law,  was  under  the  Arizona  Workmen's 
Compensation  Law;  pursuant  to  the  provisions  of  Section 
56-946,  A.C.A.  1939;  and  that,  even  though  Sanderson  & 
Porter  were  in  truth,  and  in  fact,  independent  contractors 
(which  is  expressly  denied)  any  remedy  appellee  might 
originally  have  had  against  defendants-appellants  became 
vested,  as  a  matter  of  law  in  The  Industrial  Conmiission  of 
Arizona,  under  the  provisions  of  Sections  56-928,  56-929, 
56-9-tG,  56-949  and  56-950,  A.C.A.  1939.  And  that,  appellee 
having  filed  a  claim  for,  and  having  been  awarded,  and  ac- 
cepted, and  retained,  medical,  hospital,  and  compensation 
benefits  under  the  Arizona  Workmen's  Compensation  Law, 
appellee — in  the  absence  of  over-reaching,  or  fraud,  wliich 
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was  neither  alleged  nor  i)roven — could  not  rescind  his  elec- 
tion of  remedy  to  take  compensation  benefits.  And  that  the 
3nly  court  having  jurisdiction  to  vacate  the  award  was  the 
Supreme  Court  of  Arizona  (Section  56-972,  A.C.A.  1939). 
On  these  issues  which  the  court  did  not  submit  to  the  jury, 
but  ruled  on  as  propositions  of  law,  we  contend  the  court 
is  clearly  in  error  as  a  matter  of  law. 

These  issues  were  repeatedly  and  properly  tendered  on 
motion  for  summary  judgment  before  trial ;  and  on  motions 
for  an  instructed  verdict  at  the  close  of  plaintiffs'  evidence; 
after  all  of  the  evidence;  and  on  motions  to  set  aside  the 
v^erdict. 

The  issue  presented  therefore  is  that  the  court  was  with- 
out jurisdiction  in  the  premises  and  the  judgment  is  void. 

ARGUMENT 
Points  Nos.  I  and  II 

The  law  is  well  settled  in  Arizona  that  the  status  of 
employer  and  employee  is  regulated  by  statute  and  that 
no  contract  made  within  or  without  the  state  of  Arizona 
can  alter  such  status. 

Ocean  Accident  S  Guaranty  Corp.  v.  Industrial  Com- 
mission, 32  Ariz.   275,   257   Pac.   644,  cited  with 
approval 
Hoopeston  Canning  Co.  v.  Cullen,  318  U.S.  313,  87 

L.Ed.  782,  63  Sup.  Ct  602,  at  605  (footnote) ; 
Industrial  Commission  v.  Navajo  County,  64  Ariz. 
172, 167  P. (2d)  113. 

Section  56-928,  A.C.A.  1939,  in  so  far  as  applicable,  de- 
fines an  employer  as  follows : 

a    *    *    * 
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(a)  *  *  *  every  person  who  lias  in  his  employ  three 
(3)  or  more  workmen  or  operatives  regularly  em- 
ploj^ed  in  the  same  business  or  establishment,  under 
contract  of  hire  *  *  * 

(b)  AYlien  an  employer  procures  work  to  be  done  for 
him  by  a  contractor  over  whose  work  he  retains  super- 
vision or  control,  and  such  work  is  a  part  or  process  in 
the  trade  or  business  of  the  employer,  then  such  con- 
tractors and  the  persons  employed  by  him,  and  his 
sub-contractor,  and  persons  employed  by  the  sub-con- 
tractor, are  within  the  meaning  of  this  section,  em- 
ployees of  the  original  employer. 

(c)  A  person  engaged  in  work  for  another,  and  who 
while  so  engaged  is  independent  of  the  employer  in 
the  execution  of  the  work,  not  subject  to  the  rule  or 
control  of  the  person  for  whom  the  work  is  done,  but 
is  engaged  onh'  in  tlie  performance  of  a  definite  job, 
or  piece  of  work,  and  subordinate  to  the  employer  only 
in  effecting  a  result  in  accordance  with  the  employer's 
design,  is  an  independent  contractor,  and  an  employer 
within  the  meaning  of  this  section. 

«      *      *      J5 

Section  56-929,  A.C.A.  1939,  in  so  far  as  applicable,  pro- 
vides as  follows : 

(<  *  *  * 

(a)  In  this  article,  unless  the  context  otherwise  re- 
quires, the  terms  'employee,'  'workman,'  and  'opera- 
tive' mean  *  *  *  every  person  in  the  service  of  any  em- 
ployer subject  to  the  provisions  of  this  article,  includ- 
ing aliens  and  minors  legally  or  illegally  jjermitted 
to  work  for  hire,  but  not  including  a  person  whose  em- 
plo\Tnent  is  casual  and  is  not  in  the  usual  course  of 
trade,  business  or  occupation  of  the  employer." 

Under  the  provisions  of  Section  56-932,  A.C.A.  1939  it 
is  the  mandatory  duty  of  the  employer  to  insure  all  em 
ployees  in  his  service  before  putting  them  to  work. 
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Under  the  provisions  of  Sections  5G-944  and  5G-945,  A. 
C.A.  1939,  an  employer  who  provides  insurance  as  pro- 
vided by  Section  56-932,  supra,  and  posts  notices  giving 
notice  to  his  employees  that  such  insurance  has  ))een  pro- 
vided, under  Section  56-944,  supra,  and  that  the  employee 
is  given  the  right  to  reject  such  insurance  and  the  provi- 
sions of  the  compensation  law,  upon  written  forms  to  be 
maintained  by  the  employer,  and  filing  the  same  with  the 
employer,  who  must  file  a  copy  thereof  with  The  Industrial 
Commission  of  Arizona.  If  the  employee  fails  to  reject  the 
j)rovisions  of  the  compensation  law  and  the  insurance,  in 
writing,  in  the  manner  provided  by  Section  56-944,  supra, 
the  compensation  law  becomes  his  exclusive  remedy  against 
the  employer — unless  the  employer  shall  wilfully  and  inten- 
tionally injure  the  employee,  or  has  failed  to  post  notices 
of  compliance  under  the  provisions  of  the  Act,  and  kept 
forms  available  for  the  rejection  of  the  Act,  under  the  pro- 
visions of  Section  56-946,  A.C.A.  1939 ;  and  with  the  further 
exceptions : 

"Section  56-949.  *  *  *  if  an  employee  entitled  to 
compensation  hereunder  is  injured  or  killed  by  the 
negligence  or  wrong  of  another  not  in  the  same  employ, 
such  employee,  or  in  the  case  of  his  death,  his  depend- 
ents, shall  elect  whether  to  take  compensation  under 
this  title  or  pursue  his  remedy  against  such  other.  If 
he  elect  to  take  compensation,  the  cause  of  action 
against  such  other  shall  be  assigned  to  the  state  for 
the  benefit  of  the  compensation  fund,  or  to  the  person 
liable  for  the  payment  thereof,  and  if  he  elect  to  pro- 
ceed against  such  other,  the  compensation  fund  or  per- 
son, shall  contribute  only  the  deficiency  between  the 
amount  actually  collected  and  the  compensation  pro- 
vided or  estimated  herein  for  such  case.  Compromise 
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of  any  such  cause  of  action  by  the  employee  or  his  de- 
pendents at  any  amount  less  than  the  compensation 
provided  for  herein  shall  be  made  only  with  the  writ- 
ten approval  of  the  commission,  or  of  the  person  liable 
to  pay  the  same.  *  *  *" 

Section  56-950,  A.C.A.  1939,  provides : 

''Election  of  remedy;  waiver.  Every  employee,  or 
his  legal  representative  in  case  death  results,  who 
makes  application  for  an  award,  or  with  the  consent 
of  the  commission  accepts  compensation  from  an  em- 
ployer, waives  any  right  to  exercise  any  option  to 
institute  proceedings  in  any  court.  Every  employee 
or  his  legal  representative  in  case  death  results,  who 
exercises  any  option  to  institute  proceedings  in  court 
waives  any  right  to  any  award  or  direct  payment  of 
compensation  from  his  employer." 

Under  the  provisions  of  Section  5G-921,  A.C.A.  1939  the 
Commission  is  given  power  to  insure  the  entire  underlying 
liability  of  the  employer,  not  only  for  compensation  claims, 
but  for  all  liability  claims  whatsoever  by  employees,  or 
their  dependents,  including  the  defense  of  an  action.  If  a 
IJolicy  is  issued  it  includes  the  duty  to  insure  a  contractor 
or  an  agent,  as  defined  by  Section  56-928  (b),  supra. 

West  Chandler  Farms  Co.  v.  Industrial  Commission, 
64  Ariz.  383,  173P.(2d)  84 

and  also  includes  the  power  to  contract  to  insure  a  person 
whose  status  might  be  determined  to  be  that  of  an  independ- 
ent contractor  or  an  agent.  |l| 
Burke,  et  al.  v.  Industrial  Comm.  of  Utah,  75  Utah 
441,  286  Pac.  623; 
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L.  B.  Price  Mercantile  Co.  v.  Industrial  Conuniaaion, 
43  Ariz.  257,  30  P. (2d)  491; 

U.  S.  Fidelity  d  Guaranty  Co.  v.  Industrial  Commis- 
sion, 42  Ariz.  422,  26  P.(2d)  1012; 

West  Chandler  Farms  Co.  v.  Industrial  Commission, 
(supra). 

The  reasonableness  and  necessity  for  this  power  is 
clearly  indicated  by: 

Arizona  Binghampton  Copper  Co.  v.  Dixon,  62  Ariz. 

163,  195  Pac.  538,  44  A.L.R.  881,  Ann.  891,  904; 
S.  H.  Kress  &  Co.  v.  Industrial  Commission,  38  Ariz. 

330,  299  Pac.  1034; 
Scott  V.  Prescott  Sanitary  Laundry  Co.,  46  Ariz. 

138,  47  P. (2d)  440; 
West  Chandler  Farms  Co.  v.  Industrial  Commission, 

(supra). 

The  Industrial  Commission,  by  its  rules  pronuilgated 
pursuant  to  Sections  56-920,  56-921,  56-922,  A.C.A.  1939, 
issues  a  standard  form  of  policy  of  insurance  in  the  State 
Compensation  Fund  which  provides,  in  i)art : 

"14.  It  is  understood  by  the  applicant,  subject  to 
agreement  by  The  Industrial  Commission  of  Arizona, 
by  the  issuance  of  its  policy,  that  the  legal  status  of 
persons  now  employed,  or  who  subsequently  enter  the 
employ  of  the  applicant,  may  be  uncertain.  The  appli- 
cant agrees,  as  an  inducement  to  The  Industrial  Com- 
mission of  Arizona,  for  the  issuance  of  this  policy,  and 
as  a  partial  consideration  to  avoid  a  twenty-five  25% 
acceleration  in  rates — which  The  Industrial  Commis- 
sion has  determined  woidd  he  necessary  if  frequent  in- 
spections and  audits  are  required  to  service  the  said 
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policy — that  when  the  applicant  procures  work  to  be 
done  for  Mm  by  a  contractor,  where  the  intent  and 
purpose  of  the  applicant  and  the  contractor,  is  to  con- 
stitute the  latter  an  independent  contractor,  that  be- 
fore putting  such  purported  independent  contractor, 
or  his,  or  its  employees,  to  work,  the  applicant  will 
notify  The  Industrial  Commission  of  Arizona  by  tele- 
phone, or  telegraph,  and  confirm  the  same  in  writing; 
and  as  a  further  inducement,  the  applicant  agrees  that 
if  he  shall  fail  to  so  notify  the  Commission  of  such 
persons  who  are  engaged  to  perform  work  which  is  a 
part  or  process  in  the  trade  or  business  of  the  appli- 
cant, then  such  persons  shall  be  deemed  to  be  em- 
ployees of  the  applicant,  and  insured  hereunder,  and 
the  applicant  agrees  to  pay  the  required  premium  to 
insure  such  persons.  If  this  section  is  not  agreed  to, 
so  specify,  in  which  event  the  black  face  provision 
shall  apply 

The  following  is  a  complete  list  of  all  persons,  con- 
tractors and  lessees,  and,/or  subcontractors  of  said  per- 
sons, contractors  and  lessees  doing  or  engaged  in  the 
performance  of  work  which  is  a  part  or  process  in  the 
trade  or  business  conducted  by  the  employer  whose 
names  do  not  or  will  not  appear  as  employees  on  regu- 
lar payroll  records : 


Name  and 
Type  of  Work 


Independent 

Contractor 

'Yes'  or  'No' 


Do  you  Desire 

Coverage 
'Yes'  or  'No' 


(See  T.  R.  146) 


I 
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The  written  contract,  and  supplements  thereto,  entered 
into  between  Tucson  Gas,  Electric  Light  &  Power  Co.  and 
Sanderson  &  Porter  did  not  abridge  any  statute.  It  was 
a  contract  they  had  a  right  to  enter  into  (Exhibit  B,  T.R. 
35,  48,  inc.). 

There  is  no  allegation  in  the  complaint  that  the  contract 
was  made  to  defraud  the  appellee,  or  anyone  else ;  nor  was 
there  any  evidence  to  support  such  a  premise.  Such  allega- 
tions are  jurisdictional. 

Brazee  v.  Morris,  65  Ariz.  291,  179  P.2d  442 ;  6S  Ariz. 
224,  204  P.2d  475. 

All  parties  affected  by  the  contract  construed  it,  at  all 
times,  as  a  contract  of  agency  under  which  Sanderson  & 
Porter  were  under  the  right  of  supervision  and  control  of 
the  Power  company  for  all  purposes.  See  testimony  of  ap- 
pellees' witness  Lovell  (T.R.  112,  119) ;  and  of  defense 
witnesses  J.  R.  Snider,  president  and  general  manager  of 
the  Power  company  (T.R.  127,  132),  and  John  H.  Saunders 
(T.R.  132,  136),  R.  E.  Dunn  (T.R.  134,  135),  and  of  Herman 
Broockmann  (T.R.  136,  141),  except  appellee  after  his  dis- 
charge from  the  hospital  (T.R.  105, 109). 

There  is  no  conflict  in  the  evidence  given  by  these  men, 
or  in  the  fair  inferences  to  be  drawn  therefrom,  or  from  the 
contract — which  can  support  any  inference — except  that 
it  was  the  intent  of  the  parties  that  Sanderson  &  Porter 
were  agents,  or  contractors,  under  the  right  of  supervision 
and  control  of  the  Power  company;  and  that  the  only  ten- 
able legal  conclusion  is  that  their  status  was  regulated  by 
the  provisions  of  Section  56-928 (b),  supra. 

We  contend  even  if  they  were  not  independent  contrac- 
tors that  the  intervenor,  having  procured  a  i3olicy  of  in- 
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surance  under  the  Workmen's  Conij)ensation  Law,  and  the 
defendants,  not  having  rejected  the  same,  they  became  "co- 
employees"  with  the  appellee  so  as  to  bar  them  from  suing 
one  another,  under  the  provisions  of  Section  56-949,  A.C.A. 
1939,  under  the  principles  of  estoppel. 

West  Chandler  Farms  Co.  v.  Industrial  Commission, 
64  Ariz.  383, 173  P.2d  84. 

The  case  of  S.  H.  Kress  &  Co.  and  Clarence  L.  Wise  v. 
Superior  Court  of  Maricopa  County,  QQ  Ariz.  67,  182  P. 2d 
931,  involved  a  suit  brought  by  a  minor  through  his  guard- 
ian ad  litem  against  S.  H.  Kress  and  Company,  and  its 
assistant  manager,  Clarence  L.  Wise.  The  issues  tendered 
were  that  Clarence  L.  Wise,  as  assistant  manager  for  the 
Kress  company,  unlawfully  emj^loyed  and  permitted  a 
minor  to  perform  services  for  the  store  and  to  operate  an 
elevator,  such  emplojanent  being  prohibited  by  the  Con- 
stitution, and  the  child  labor  laws,  of  the  State  of  Arizona. 
The  jurisdiction  of  the  Superior  Court  to  entertain  the 
suit  w^as  challenged  on  three  grounds  : 

1.  That  the  employee,  even  though  he  was  a  minor, 
was  bound  by  the  compensation  law,  having  failed  to 
elect  to  reject  the  same ; 

2.  That  he  had  personally,  and  through  his  ma- 
ternal parent,  applied  for,  been  awarded,  received  and 
retained,  benefits  under  the  workmen's  compensation 
law;  and 

3.  That  the  compensation  law  was  his  exclusive 
remedy  against  the  employer,  and  also  against  Clar- 
ence L.  Wise,  his  co-employee. 
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The  8ui)erior  Court  of  Maricopa  County  assumed  juris- 
iiction — despite  these  facts — in  an  action  in  damages  against 
both  the  Kress  company  and  AVise.  An  alternative  writ  of 
prohibition  was  obtained  and,  after  Jiearing,  and  argument, 
was  made  pre-emptory.  The  court  held  that  despite  the 
Pact  that  the  employee  was  unlawfully  permitted  to  work, 
in  violation  of  the  Constitution,  and  the  child  labor  laws, 
le  was  emancipated  under  the  i)rovisions  of  Section  56- 
)29,  supra,  for  the  purposes  of  his  "regulated  status"  un- 
ier  the  workmen's  compensation  law;  and  his  failure  to 
[•eject  the  same  before  injury  constituted  the  workmen's 
compensation  law  his  exclusive  remedy. 

The  case  is  apposite  on  every  factor  here  presented  ex- 
cept that  Wise  was  a  "co-employee"  instead  of  an  alleged 
'independent  contractor." 

There  are  probably  no  two  words  in  our  language  which 
are  more  confusing  that  the  phrase  "independent  contrac- 
tor." This  fact  was  clearly  recognized  by  the  late  Justice 
Cardozo  when  he  was  a  member  of  the  Circuit  Court  of 
Appeals  of  the  State  of  New  York,  in  Gliemi  v.  Netherlands 
Dairy  Company,  171  N.E.  907,  wherein  he  referred  to  the 
phrase,  as  used  in  Singer  Sewing  Machine  Co.  v.  Rahn 
(1889),  132  U.S.  510;  10  Sup.  Ct.  175;  33  L.Ed.  440;  as 
"mystifying  words." 

It  is  noted  that  this  phrase  which  has  led  to  a  confusion 
of  tongues  has  been  severely  criticized.  See  American  Bar 
Association  Journal,  Vol.  S4,  No.  II,  pages  126,  127,  for 
February,  1948,  and  the  cases  therein  discussed. 

In  Work7nen's  Compensation  Text,  Schneider,  Vol.  4, 
Permanent  Edition,  page  10,  it  is  suggested : 

"Has  not  the  confusion  of  tongues  in  the  decisions 
under   workmen's    compensation    statutes    arisen   be- 
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cause  the  courts  have  failed  to  appreciate  that  inde- 
pendent contractorship  does  not  extend  to  continuous 
work  normally  a  part  of  the  employer's  business,  but 
only  to  a  definite  job  usually  performed  by  one  who 
has  his  own  business  for  such  work,  and  who  could  not 
be  discharged  without  incurring  liability  before  the 
work  was  finished." 

The  question  of  the  "degree  of  control"  where  profes- 
sional men,  or  skilled  mechanics,  are  concerned  is  frequently 
more  technical  than  real  and  the  courts  have  so  recognized 
that  fact.  Industrial  Commission  v.  Navajo  County,  suj^ra; 
and  Ex  Parte  Terry,  211  Ala.  418;  100  Southern  768, 
wherein  it  was  said: 

"Undesirable,  indifferent,  and  of  little  value,  indeed, 
are  the  services  of  an  employee  who  must  be  expressly 
directed  as  to  the  time,  manner,  and  extent  of  doing 
each  particular  task." 

The  above  citation  has  been  quoted  with  approval  in 
State  ex  rel  Dtduth  Brewing  Co.  v.  District  Court,  129  Minn. 
176;  151  N.W.  912,  and  in  Pittshurgli  Plate  Glass  Co.  v. 
Morris  (Okla.)  62Pac.(2)  645. 

Likewise,  the  test  of  the  right  of  quitting  employment 
without  penalty  is  of  doubtful  weight,  as  was  said  by  the 
Supreme  Court  of  California,  in  Drillon  v.  Industrial  Acci- 
dent Commission,  17  Cal.(2)  346, 110  P.2d  64,  at  69;  wherein 
the  court  said : 

"It  would  not  be  doubted  that  in  many  instances  a 
servant  would  suffer  penalties  for  refusing  to  perform 
his  contract  of  employment  in  addition  to  his  liability 
to  his  master  for  damages.  An  airplane  pilot,  regu- 
larly employed  to  operate  a  passenger  plane,  would 
certainly  be  subject  to  dire  penalties  if  he  should  de- 


I 


21 

cide  to  ({uit,  don  his  i)ara('liute,  jiiiiii),  and  abandon 
the  shipful  of  passengers  in  mid-air;  nevertheless,  he 
is  unquestionably  not  an  independent  contractor." 

The  agency  contract  did  not  contain  any  penalty  if  San- 
derson &  Porter  quit  the  job. 

Stripped  of  its  habiliments,  with  which  it  has  been  clothed 
n  the  literature  of  the  law,  the  phrase  "independent  con- 
tractor" is  a  device  apparently  originated  by  the  courts, 

Singer  Seiving  Machine  Co.  v.  Ralin,  (supra) 

md  adopted  by  the  legislatures  to  re-instate,  in  part,  as 
iefenses,  the  common  law  doctrines  of  the  assumption  of 
risk  and  fellow-servant  which  were  abrogated,  or  devital- 
ized, by  the  force  of  public  opinion,  constitutional  provi- 
sions (Article  XVIII,  3,  4,  and  5,  Constitution  of  Arizona), 
and  by  statute  (Articles  9  and  12,  Chapter  56,  A.C.A.  1939). 
Arizona  Hercules  Copper  Co.  v.  Crenshaw,  21  Ariz. 
15,  184  Pac.  996. 

The  Supreme  Court  of  Arizona  has  recognized  the  appar- 
ent conflicts — even  in  its  own  decisions.  In  West  Chandler 
Farms  Co.  v.  Industrial  Commission,  64  Ariz.  383 ;  173  P.2d 
34;  in  construing  the  term  "independent  contractor"  the 
court  said: 

"The  court  has  had  occasion  to  consider  the  above 
provision  in  determining  whether  a  contractor  was  an 
employer  or  an  employee.  There  woidd  appear  to  he 
considerable  conflict  in  the  decisions.  We  think,  how- 
ever, that  the  statements  of  the  court  in  Grabe  v.  In- 
dustrial Comm.,  supra,  and  in  Alexander  v.  Alexander, 
51  Ariz.  269;  76  P.2d  223,  are  determinative  of  the 
situation  here.  In  the  former  case  it  was  said  (38 
Ariz.  322;  299  Pac.  1034): 
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'Under  section  1418  supra  (56-928,  A.C.A.  1939) 
if  A  procures  B  to  do  certain  work  for  him  which 
is  a  part  or  process  in  A's  trade  or  business,  and 
retains  supervision  or  control  over  the  work,  then 
B  and  all  B's  employees  and  subcontractors  to  the 
nth  degree  are,  for  the  purposes  of  the  Compensa- 
tion Act,  employees  of  A,  no  matter  what  the  terms 
or  method  of  employment  or  compensation.  It  is 
obvious  that  were  this  not  so  the  beneficent  pur- 
poses of  the  act  could  and  would  be  easily  defeated 
or  evaded  by  unscrupulous  employers  through  the 
aid  of  various  dummy  intermediaries.  The  statute 
therefore  brushes  aside  all  forms  and  subterfuges 
and  provides  that  one  just,  simple,  and  definite  test. 
If  the  work  be  part  of  the  regular  business  of  the 
alleged  emploj^er,  does  he  retain  supervision  or  con- 
trol thereof?  All  other  matters  are  of  importance 
only  as  they  throw  light  on  this  question'." 

In  Blasdell  v.  Industrial  Commisdion,  65  Ariz.  373;  181 
P.2d  620,  the  court  said : 

"The  body  of  law  concerned  with  distinguishing  in- 
dependent contractors  from  employees  is,  indeed,  huge. 
And  though  no  hard  and  fast  rule  can  be  set  forth,  but 
instead  each  case  nmst  be  determined  by  the  sum  total 
of  its  own  facts,  the  general  test  laid  down  by  our  stat- 
ute (Sec.  56-928)  and  by  the  great  weight  of  authority 
is  whether  the  alleged  employer  'retains  supervision 
or  control  over  the  method  of  reaching  a  certain  re- 
sult, or  whether  his  control  is  limited  to  the  result 
reached,  leaving  the  method  to  the  other  party.'  United 
States  Fidelity  &  Guaranty  Co.  v.  Industrial  Commis- 
sion, 42  Ariz.  422;  26  P.2d  1012,  1015.  In  order  to 
apply  this  test  and  so  determine  the  extent  of  this 
'right  of  control,'  courts  look  for  a  variety  of  sign- 
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posts  or  indicia  none  of  which  are  in  tJieniselves  con- 
clusive but  which  when  taken  together  and  applied  to 
a  particular  set  of  facts,  aid  in  making  the  line  to  be 
drawn  more  clear.  Lee  Moor  Contracting  Co.  v.  Blan- 
ton,  49  Ariz.  130;  65  P.2d  35;  Consolidated  Motors  v. 
Ketcham,  49  Ariz.  295;  66  P.2d  246;  Industrial  Com- 
mission V.  Meddock,  65  Ariz.  324;  180  P.2d  580." 

We  respectfully  contend  that  the  intent  of  the  compensa- 
;ion  law  is  to  include  and  not  exclude  persons  in  the  service 
)f  an  employer;  that  the  standard  policy  of  insurance,  an 
ixcerpt  from  which  was  heretofore  quoted  (Item  14  of  the 
Application  for  Policy)  establishes  the  construction  placed 
;hereon  b}^  the  Industrial  Commission;  that  the  parties  by 
:heir  agency  contract  intended  that  their  relationship  was 
lot  to  be  that  of  an  owner-independent  contractor,  but  of 
principal  and  agent.  That  their  procedure  under  the  opera- 
tion of  the  contract  was  the  relationship  of  employer  and 
employee;  that  there  is  not  an  iota  of  evidence  to  the  con- 
trary ;  and  that  all  the  evidence  does  not  warrant  an  inf er- 
snce,  either  in  fact,  or  in  law,  to  sustain  the  legal  conclu- 
sion apparently  reached  by  the  trial  court. 

The  fact  that  the  officers  of  the  Power  company  did  not 
give  orders  directly  to  workmen  employed  on  the  construc- 
tion project  affords  no  reasonable  inference  that  they  did 
not  have  the  right  to  do  so.  The  uncontradicted  evidence 
is  that  the  Power  company  had  such  right  and  exercised  it 
(T.R.  141).  Their  wisdom  in  refraining  from  giving  direct 
orders  to  workmen — aside  from  the  union  rules  (T.R.  141) 
is  dramatically  sustained  by  the  accident  in  this  case. 
Where  dangerous  instrumentalities  are  in  operation  super- 
vision must  be  in  a  direct  line  with  no  divided  or  dual  au- 
thority (Testimony  of  Granville  Gibson,  T.R.  110,  112). 
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Argument 

Point  No.  Ill 

Page  149  of  the  Transcript  of  Record  contains  these  rul- 
ings of  the  court : 

''Mr.  Morris  Udall :  I.  would  like  to  make  a  motion, 
there  having  been  no  showing  the  Industrial  Commis- 
sion of  Arizona  and  Tucson  Gas,  Electric  Light  & 
Power  Company  are  proper  parties  in  this  case;  the 
proof  having  shown  there  was  no  election,  there  was 
no  award,  we  ask  the  Court  to  dismiss  as  to  those  par- 
ties. We  so  move  at  this  time. 

"The  Court :     *  *  * 

I  have  plaintiff's  motion  directed  against  Mr.  Mc- 
Cluskev's  client  and  that  motion  is  denied. 


We  are  in  doubt,  as  apparently  are  the  other  parties  to 
the  case,  as  to  the  effect  of  this  ruling : 

(a)  whether  the  court  merely  held  that  Ave  were  proper 
X^arties;  or  (]))  whether  it  also  held  that  there  was  no  valid 
election  of  remedy. 

If  the  court  intended  to  hold  that  we  were  proper  parties 
and  that  there  was  a  valid  election  of  remedy,  then  there 
would  be  no  foundation  for  the  judgment.  The  fact  that  the 
court  immediately  submitted  the  matter  to  the  jury  leaves 
only  one  conclusion,  i.e.,  that  the  ruling  was  only  to  the 
effect  that  intervenors-defendants  were  proper  parties; 
this  interpretation  is  confirmed  by  the  fact  that  motion 
for  judgment  notwithstanding  the  verdict  was  denied. 

We  think  it  is  elementary  that  this  case  must  be  con- 
trolled bv  the  Arizona  statute. 
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The  applicable  sections  are  Sections  .56-940,  56-949,  56- 
)50,  the  last  sentence  of  Section  56-967,  and  Section  56- 
)72,  A.C.A.  1939. 

Under  the  Arizona  Workmen's  Compensation  Law  it  is 
provided : 

u*  *  *  no  application  shall  be  valid  or  claim  there- 
under enforceable  unless  filed  within  one  (1)  year  after 
the  date  upon  which  the  injury  occurred  or  the  right 
thereto  accrued."  (Section  56-967,  A.C.A.  1939) 

The  appellee,  therefore,  had  a  full  year  from  the  date  of 
njury  to  determine  which  remedy,  if  any,  he  desired  to 
nvoke.    No  one  could  compel  him  to  act  before  he  was 
'eady,  or  before  he  could  consult  counsel. 
In  his  complaint  the  appellee  alleged  that : 

"*  *  *  on  or  about  July  6,  1949,  without  any  request 
by  the  plaintiffs,  the  Commission  forwarded  to  said 
plaintiff,  John  E.  Hubbell,  application  forms  for  com- 
pensation under  said  law ;  that  while  still  hospitalized 
and  without  means  to  support  his  family,  and  acting 
without  advice  of  counsel,  the  said  John  E.  Hubbell 
filled  out  these  forms  and  sent  them  to  the  said  Com- 
mission **  *."  (T.R.  11). 

This  allegation,  or  evidence  offered  in  support  of  it, 
iffords  no  valid  grounds  for  recission. 

The  application  forms  were  mailed  to  the  appellee  under 
:he  usual  procedure  of  the  Commission  (T.R.  122). 

Appellee's  claim  Avas  dated  July  6,  1949,  and  was  filed 
>vith  the  Commission  on  July  9,  1949  (T.R.  164) ;  the  em- 
ployer's report  was  dated  June  22,  1949,  and  filed  with  the 
Commission  on  July  9,  1949  (T.R.  170) ;  the  physician's 
initial  report  dated  June  23,  1949,  and  filed  July  9,  1949 
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(T.R.  190).  There  is  no  reference  in  any  of  the  three  instru- 
ments that  any  third  party  Avas  involved.    Nor  was  there 
any  reference  to  a  third  party  in  subsequent  claims  filed  by 
appellee  (T.R.  108, 109). 

The  Commission,  under  the  provisions  of  the  Statute, 
and  rules  made  pursuant  thereto,  entered  its  findings  and 
order  awarding  "accident  benefits"  and  "compensation"  to 
the  applicant  (T.R.  186).  He  received  and  retained  the  said 
benefits  (T.R.  175). 

The  appellee  never  filed  a  proceeding  in  certiorari  to  set 
the  award  aside  under  Section  56-972,  A.C.A.  1939,  which  is 
jurisdictional. 

The  first  intimation  that  there  might  be  a  third  party 
involved  is  contained  in  the  evidence  of  plaintiffs'  witness, 
H.  S.  McCluskey  (T.R.  123,  124).  Following  the  conference 
therein  referred  to  under  date  of  September  17,  1949, 
appellee  declined  to  file  any  further  supplemental  claims 
for  compensation  benefits,  and  did  file  an  instrument  pur- 
porting to  be  an  election  of  remedies  (T.R.  168).  Appellees' 
explanation  is  set  out  in  Transcript  of  Record  at  pages  108, 
109. 

Following  the  filing  of  this  instrument  the  Commission 
caused  an  investigation  to  be  made,  and  reached  the  con- 
clusion that  the  exclusive  remedy  of  the  api)ellee  was  under 
the  workmen's  compensation  law,  and  upon  request  of 
appellee  (T.R.  108)  suspended  further  payments  awaiting 
such  time  as  appellee  filed  a  valid  monthly  claim.  Appellee 
testified:  "I  withdrew  my  claim  of  September  14,  1949, 
after  my  attorneys  had  advised  me  I  could  sue  Sanderson 
&  Porter"  (T.R.  108). 
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The  action  of  the  Commission  in  the  premises  was  further 
evidenced  by  the  filing  of  the  Motion  for  Leave  to  Intervene 
(T.R.  27)  and  by  the  Answer  and  Motion  for  Smmnary 
Judgment  filed  contemporaneously  therewith  (T.R.  26-51, 
inc. ) . 

In  connection  with  his  claim  for  compensation  plaintiff 
testified  (T.R.  108,109): 

"*  *  *  At  all  times  w^hile  drawing  compensation  I 
thought  I  had  the  right  to  sue  Sanderson  &  Porter 
and  also  accept  the  compensation.  With  reference  to 
Plaintiff's  Exhibit  No.  6,  which  is  the  original  claim 
for  compensation,  I  signed  this  blank  but  I  did  not 
fill  it  out.  It  was  filled  out  by  a  member  of  the  Tucson 
Gas  Company  and  I  do  not  know  why  there  were 
blanks  left  after  the  questions,  "AVas  accident  caused 
by  another  person,"  and  "If  so,  by  whom." 

"I  knew  Sanderson  &  Porter  were  in  the  picture  and 
I  intended  to  prosecute  an  action  against  them  and 
this  is  true  as  to  the  subsequent  claims  I  signed  and 
submitted  to  the  Commission.  I  did  not  suspect  I  was 
not  entitled  to  both  until  I  consulted  my  lawyer." 

Further  testimony  in  this  connection  is  set  out  in  the 
Transcript  of  Record  (at  pages  106  to  109,  inc.). 

We  emphasize  that  petitioner  had  a  whole  year  after 
injury  to  determine  w^iat  he  wanted  to  do  (Section  56-967, 
A.C.A.  1939,  supra).  Api:>ellee  was  charged  with  the  duty 
to  know  the  law  under  which  he  claimed  benefits.  He  had 
notice  of  facts  which  would  put  a  man  of  ordinary  prudence 
and  intelligence  on  inquiry  which  is  equivalent  to  knowl- 
edge of  all  the  facts  which  a  reasonably  diligent  inquiry 
would  disclose,  Maricopa  Utilities  Co.  v.  Cline,  60  iVriz. 
209,  134  P. (2d)  156. 
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There  is  no  allegation  in  the  complaint  that  he  was  over- 
reached; or  that  any  fraud  was  practiced  upon  him;  and 
there  is  no  evidence  thereof.  The  claim  was  handled  in  a 
routine  manner  under  the  procedure  of  the  Industrial 
Commission  of  Arizona.  We,  therefore,  contend  that  the 
sections  of  the  statute  heretofore  quoted  are  conclusive  on 
the  matter  of  his  election  of  remedies,  if  any  there  be. 

These  statutes  have  been  construed  and  applied  by  the 
Supreme  Court  of  Arizona  in  S.  H.  Kress  (&  Co.  and  Clar- 
ence L.  Wise  V.  Superior  Court  of  Maricopa  County,  supra ; 
Moseley  v.  Lily  Ice  Cream  Co.  (1931),  38  Ariz.  417;  300 
Pac.  958;  Industrial  Commission  v.  Nevelle  (1941),  58  Ariz. 
325;  119  P. (2d)  934;  Weaver  v.  Martori  (1949),  69  Ariz.  45; 
208P.(2d)  652. 

The  case  of  S.  H.  Kress  &  Co.  and  Clarence  L.  Wise, 
supra,  is  most  nearly  in  point.  We  have  discussed  this  case 
under  our  Argument  on  the  previous  two  points,  and  refer 
to  and  adopt  it  here. 

In  the  first  three  cases  compensation  benefits  had  been 
claimed  and  had  been  paid.  In  the  Moseley  case  the  Court 
expressly  held : 

a*  *  *  ^Y}^gpg  g^j^  employee  injured  by  a  third  person 
elects  to  take  compensation,  all  his  rights  against  thei 
third  person  pass,  as  a  matter  of  law,  to  the  state  for 
the  benefit  of  the  state  compensation  fund." 

The  Court  analyzed  the  provisions  of  the  statutes  of  the 
several  states,  and  the  many  different  provisions  thereof, 
and  further  said: 

u*  *  *  y^^  ^j^.g  ^^  ^j^^  opinion,  both  on  authority  and 
on  a  logical  interpretation  of  the  language  of  the  stat- 
ute that,  under  its  provisions,  when  payment  under 
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the  compensation  act  is  cliosen  by  the  injured  em- 
ployee, his  rights  of  every  nature  against  the  third 
person  pass  as  a  matter  of  law  to  the  state  or  other 
insurer,  and  no  right  of  action,  either  direct  or  indi- 
rect, remains  in  him  as  against  such  third  person. 


The  Court  expressly  upheld  the  constitutionality  of  the 
aw  as  against  the  contention  of  the  plaintiff.  The  Court 
Dointed  out  in  the  Moseley  case — as  happens  to  be  the  fact 
n  the  case  at  bar — that  the  plaintiff  had  made  no  effort  to 
lave  his  award  set  aside  in  the  only  manner  in  which  it 
!ould  lawfully  be  set  aside,  that  is,  under  the  provisions 
)f  Section  56-972,  by  review  by  the  Supreme  Court. 

It  is  pertinent  that  in  the  case  at  bar,  in  his  pleadings, 
■he  appellee  prayed  that  the  Court  set  aside  his  election, 
3ut  he  subsequently  abandoned  the  same  and  moved  to 
strike  that  part  of  the  praj^er  of  his  complaint  (T.R.  161) 
ivhich  motion  was  granted  (T.R.  161). 

In  the  Moseley  case  the  Court  reserved  jurisdiction  as 
to  whether,  on  a  proper  showing,  an  apparent  election 
might  have  been  set  aside  on  the  ground  that  it  had  not 
been  raised  by  the  j^leadings.  The  amended  complaint  does 
not  raise  it  here. 

In  the  Nevelle  case,  supra,  the  Commission  undertook 
to  recover  from  the  third  party  an  amount  in  excess  of 
what  it  had  paid,  or  was  obligated  to  pay,  the  injured  per- 
son; and  to  pay  any  difference  over  such  amount  to  the 
injured  workman.  The  Court,  in  that  case,  did  not  have  un- 
der direct  consideration  the  right  of  recission.  However, 
the  effect  thereof  would  be  the  same.  The  action  of  the 
Commission  would  enable  the  workman  to  collect  the  bene- 
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fits  to  which  he  was  entitled  under  the  compensation  law, 
and  have   the   Commission   sue   to   recover  for  a  larger 
amount  from  the  third  party,  and  pay  any  excess  recovered 
to  the  injured  workman. 

The  Court  held  that  the  Conmiission  could  only  recover 
the  amount  it  had  paid,  or  is  bound  to  pay  in  the  future, 
as  the  result  of  an  award  made  to  the  employee,  together 
with  its  necessary  costs  in  the  premises.  The  injured  man 
had  no  interest  in  the  action. 

The  Kress  case  raised  the  right  of  recission  after  the 
receipt  of  benefits  under  the  statute,  upon  the  theory  that 
the  plaintiff  was  a  minor  unlawfully  permitted  to  work, 
and  forbidden  to  contract  for  such  emplo^aiient  and  there- 
fore not  bound  by  the  Act.  Clarence  L.  Wise  was  sued  as 
a  third  party  under  the  allegations  of  the  petitioner  even 
though  he  was  a  co-employee.  The  Court  rejected  all  con- 
tentions and  held  that  the  exclusive  remedy  of  the  minor 
under  the  facts  was  under  the  compensation  law  and  the 
Superior  Court  was  without  jurisdiction. 

In  the  case  of  Weaver  v.  Martori,  et  al.,  (1949),  69  Ariz. 
45;  208  P. (2d)  652,  the  case  involved  a  minor  who,  through 
a  guardian  ad  litem,  first  filed  suit  in  the  Superior  Court 
of  Maricopa  County,  which  was  removed  to  the  U.  S.  Dis- 
trict Court  at  Phoenix,  and  dismissed  for  lack  of  jurisdic- 
tion upon  the  allegations  of  the  complaint  that  the  minor 
was  an  employee  of  the  defendant.  The  minor  through  a 
guardian  ad  litem  subsequently  filed  a  proceeding  before 
the  Industrial  Conmiission  of  Arizona.  The  defense  was 
that  the  proceedings  before  the  Commission  were  barred 
by  reason  of  the  fact  claimant  had  prosecuted  the  action 
in  the  Federal  court  to  a  conclusion ;  the  Court  denied  the 
contention  and  said: 
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"*  *  *  The  Commission  suggests  that  the  filing  of 
this  suit  constituted  an  election  of  remedies  under 
Section  56-950,  A.C.A.  1939,  and  that  the  minor,  acting 
through  petitioner,  had  no  right  to  file  the  instant 
claim  for  compensation.  //  we  were  dealing  with  the 
rights  of  an  adult,  or  of  minors  who  under  Section  56- 
974,  A.C.A.  1939  are  deemed  sui  juris,  this  contention 
would  he  sound.  However  such  a  claim  cannot  be  sus- 
tained as  to  this  minor  because  the  power  of  the  guard- 
ian ad  litem  then  representing  him  are  especially 
limited  in  the  right  of  election  as  stated  in  43  C.J.S., 
Infants,  Sec.  111(a):  'Election  for  infant.  Neither  a 
guardian  ad  litem  nor  a  next  friend  may  make  an 
election  for  an  infant  without  the  consent  of  the  court ; 
but  it  may  be  done  with  such  consent'." 

The  Supreme  Court  of  Arizona  repeatedly  has  held  that, 
n  the  absence  of  a  clear  showing  of  fraud  or  over-reaching, 
vhen  an  award  is  made,  and  payments  thereunder  are  ac- 
cepted without  appeal,  that  it  becomes  res  adjudicata  with- 
n  thirty  days  after  it  is  rendered.  Section  56-972,  A.C.A. 
l939. 

DiPaolo  V.  Calumet  &  Arizona  Mining  Co.,  36  Ariz. 

374,  285  Pac.  680; 
Beutler  v.  Industrial  Commission,  67  Ariz.  72,  190 
P.(2d)  918. 

ind  the  Court  held  that  the  Commission  under  its  rules 
nay  not  extend  the  time  of  appeal,  or  recover  a  lost  jur- 
sdiction,  by  an  attempt  to  waive  its  rules  and  re-open  the 
3ase. 

Guy  F.  Atkinson,  et  al.  v.  Kinsey,  et  al.,  61  Ariz.  127, 

144  P. (2d)  547; 
Lauderdale  v.  Industrial  Commission,  60  Ariz.  443, 
139  P.(2d)  449. 
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Attention  is  drawn  to  the  fact  that  Section  56-950,  supra, 
and  Rule  72  of  the  Industrial  Commission,  which  is,  in  part, 
a  rescript  thereof,  provide : 

"Acceptance  of  compensation  from  the  Commission, 
or  other  insurance  carrier,  shall  be  deemed  to  be  an 
election  to  take  compensation." 

The  statutory  rule  we  contend  is  a  conclusive  presump- 
tion. 

The  statute  and  the  rules  of  the  Commission  are  in  ac- 
cord with  the  general  rule  on  "Election  of  Remedies"  in 
the  State  of  Arizona. 

Calvi  V.  Dowdy,  14  Ariz.  148,  125  Pac.  873 ; 
Consolidated   Arizona   Smelting   Co.   v.    Ujack,   15 

Ariz.  382, 139  Pac.  465 ; 
Lee  Moor  Contr.  Co.  et  al.  u.  Industrial  Comm.,  65 

Ariz.  300, 179  P. (2d)  786; 
Bradley  v.  Industrial  Commission,  et  al.,  51  Ariz. 
291,  76  P. (2d)  745. 

These  general  rules  are  not  modified  by  the  adoption  in 
Arizona  of  the  Rules  of  Federal  Procedure : 

Hartford  Accident  &  Indem.  Co.  v.  Industrial  Comm., 
66Ariz.  259, 186P.(2d)  959. 

The  general  rule  is  thoroughly  briefed  in  an  annotation 
to  6  A.L.R.  (2)  11-82,  and  more  jjarticularly,  pages  18  and 
30  thereof,  where  the  Arizona  rule  is  discussed. 
We  are  not  unmindful  of  the  cases  of : 

Miles  V.  Lavender  (1926),  10  Fed. (2)  450; 
Twohy  Bros.  Co.  v.  Rogers,  293  Fed.  566 ; 
Johnsen  v.  American-Hawaiian  S.8.  Co.  (1938),  98 
Fed. (2)  847. 
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These  cases  were  decided  by  this  Court  prior  to  the  im- 
jact  of  the  rule  in  Erie  R.R.  Co.  v.  Tompkins,  304  U.S.  64 ; 
]2  L.Ed.  1188,  and  we  deem  thein  to  be  without  application 
it  this  time ;  and  for  the  further  reason  that  they  have  no 
ipplication  under  the  particular  statute  under  considera- 
ion. 

We,  furthermore,  are  not  unmindful  of 

Richardson  v.  Commissioner  of  Internal  Revenue, 
126  Fed. (2)  562,  140  A.L.R.  705,  at  713, 

n  which  it  was  asserted  that  trial  judges  in  Federal  courts 
ire: 

"*  *  *  not  compelled  to  play  the  role  of  ventrilo- 
quist's dummy  to  the  courts  of  some  particular  state 

*  *  *ii 

AVe  contend,  however,  that  the  trial  judge  is  required  to 
^ive  effect  to  the  Arizona  law,  as  interpreted  by  the  de- 
cisions of  the  Arizona  Supreme  Court.  And,  that  there  is 
10  support  under  the  facts,  and  the  law,  for  attempted  in- 
validation of  an  election  of  remedy  made  under  the  Arizona 
statute. 

CONCLUSION 

We  contend,  therefore,  that  the  judgment  of  the  trial 
jourt  should  be  reversed  upon  the  f olloAving  grounds : — 

(a)  That  Sanderson  &  Porter  were  not  independent  con- 
tractors ; 

(b)  That  Sanderson  &  Porter  and  appellee  were,  in  truth 
md  in  fact,  and  in  law,  fellow  employees  and  insured  by  a 
3ommon  employer  under  the  Arizona  Workmen's  Compen- 
sation laws  in  the  State  Compensation  Fund ; 
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.  (c)  That  no  eause  of  action  will  lie  against  a  "fellow  em- 
ployee" for  an  injury  by  accident  arising  out  of  and  in 
course  of  employment ; 

(d).  That  the  exclusive  remedy  of  the  appellee  was  under 
the  workmen's  compensation  law ; 

(e)  That  even  if  Sanderson  &  Porter  were  in  truth  and 
in  fact  an  independent  contractor,  appellee  had  made  a 
valid  election  of  remedy;  and  his  cause  of  action,  if  any, 
against  the  alleged  independent  contractor  was  assigned 
to  the  Industrial  Commission  by  operation  of  law ; 

(f )  That  even  if  a  cause  of  action  would  lie  against  a 
"fellow  employee"  appellee  had  made  a  valid  election  under 
the  workmen's  compensation  law  and  his  cause  of  action, 
if  any,  was  assigned  to  the  State  by  operation  of  law ; 

(g)  That  the  grounds  alleged  in  the  complaint,  or  mat- 
ters in  evidence,  are  not  sufficient  to  constitute  any  equitable 
grounds  upon  which  the  Court  might  set  aside  an  otherwise 
valid  election  of  remedies ; 

(h)  That  the  Court  was  without  jurisdiction  to  set  aside 
the  election  of  remedy  even  if  good  grounds  existed  there- 
for, for  the  reason  that  the  plaintiff,  by  amendment  of  his 
complaint,  exjjressly  withdrew  this  issue  from  the  trial 
(T.R.  161)  Moseley  v.  Lily  Ice  Cream  Co.,  supra. 

(i)  That  there  is  no  evidence  to  support  a  finding  ojf 
fact,  or  a  conclusion  of  law,  that  the  election  of  remedy 
was  invalid; 

(j)  That  if  the  award  of  the  Commission  was  invalid  it 
could  only  be  set  aside — after  20  days — by  appeal  to  the 
Supreme  Court  of  Arizona.  And,  after  30  days  that  court 
is  without  jurisdiction. 
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(k)  If  there  were  a  valid  election  of  remedies,  and  de- 
fendants-appellants were  determined  to  be  independent  eon- 
tractors  the  cause  of  action  was  automatically  assigned  to 
the  Industrial  Commission  by  operation  of  law,  and  the 
Federal  Court  was  without  jurisdiction  in  the  premises. 

It  is  the  view  of  intervenors-appellants  that  the  matter  of 
interpreting  the  contract,  and  effect  of  the  election,  are 
conclusions  of  law  for  the  court,  and  were  not  issues  for  the 
jury,  and  that  no  new  trial  is  necessary  in  the  premises. 

Therefore,  it  is  respectfully  submitted  the  judgment 
should  be  reversed  with  cost  to  intervenors-appellants. 

Respectfully  submitted, 

H.  S.  McCluskey, 
Robert  E.  Yount, 

By  H.  S.  McCluskey, 

The  Industrial  Commission  of  Arizona 

Arizona  State  Building 
1640  West  Adams  Street 
Phoenix,  Arizona 

Attorneys  for  Intervenors-Appellants. 

i  Robert  E.  Yount, 
I  Of  Counsel. 
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No.  12,594 


IN  THE 


United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


P.  G.  Taylor,  Seaton  Porter,  Henry  W. 
Butler,  R.  W.  Hammill,  W.  E.  Hamilton, 
Francis  Blossom,  D.  J.  Walsh,  Harrison 
Smith,  P.  S.  Pelletier,  Wynn  Meredith,  In- 
dividually and  Doing  Business  as  Sanderson 
&  Porter  and  Sanderson  &  Porter,  a  Part- 
nership, 

(Defendants)  Appellants, 
vs. 

John  E.  Hubbell  and  Wilma  Hubbell, 

Appellees. 

Tucson  Gas,  Electric  Light  and  Power  Com- 
pany, a  Corporation,  and  The  Industrial 
Commission  of  Arizona,  a  Public  Agency, 

(Interveners)  Appellants, 
vs. 

John  E.  Hubbell  and  Wilma  Hubbell, 

Appellees. 


Defendants-Appellants'  Reply  Brief 

Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Arizona. 


LIABILITY  OF  DEFENDANTS-APPELLANTS 
AS  CO-EMPLOYEES 

At  all  times  since  the  inception  of  this  case  in  the  Arizona 
Superior  Court  the  complaint  has  been  founded  on  the  charge 
of  negligence  by  the  defendants-appellants  as  independent  con- 
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tractors.  No  effort  was  made  below  to  amend  the  complaint  to 
charge,  in  the  alternative  or  otherwise,  liability  on  the  part  of 
the  defendants-appellants  as  co-employees  of  the  appellee,  John 
E.  Hubbell. 

Now,  primary  reliance  by  appellees  is  placed  on  that  conten- 
tion. 

Appellees'  counsel  make  no  effort  to  enlighten  Court  or  coun- 
sel on  the  duty  defendants-appellants  as  appellee  John  E.  Hub- 
bell's  co-employee  owed  him  and  merely  assume  that  the  issues 
in  an  action  of  that  sort  are  identical  with  those  in  this  action 
against  them  as  independent  contractors.  The  relations  are  so 
dissimilar  that  it  would  seem  that  appellees  should  have  en- 
deavored to  carry  the  burden  in  this  argument. 

The  earlier  cases  were  very  clear  to  the  effect  that  an  em- 
ployee's liability  to  a  co-employee  or  a  third  person  is  limited 
to  acts  of  misfeasance,  negligence  resulting  from  mere  nonfea- 
sance, being  non-actionable.  Perhaps  the  leading  case  in  the 
country  is  Murray  v.  Usher,  111  N.Y.  542,  23  N.E.  564. 

Also  see  N.  O.  &  T.  P.  Railroad  Co.  v.  Robertson,  115  Ky. 
858,  74  S.W.  1061;  52  A.L.R.  1401  at  1405,  6. 

This  principle  has  been  applied  by  the  Federal  Courts  in  re- 
moval matters — Knight  v.  Atl.  Coast  L.  Rd.  Co.,  73  F(2)76(C5), 
99  A.L.R.  405,  and  by  an  Arizona  District  Court  (Judge  Sames) 
in  Donaldson  v.  Tucson  Gas  E.  L.  &  P.  Co.,  14  F.S.  246. 

It  is  true  that  some  of  the  later  state  cases  reject  distinctions 
between  misfeasance  and  nonfeasance  but  there  is  a  line  of  very 
respectable  authority  which  still  enforces  the  distinction.  2  Am. 
Jur.  Agency,  Section  325,  Page  255. 

There  is  no  decision  in  Arizona  and  just  what  the  Arizona 
Courts  will  hold  is  a  matter  of  conjecture.  If  they  apply  the 
rule  above  mentioned,  so  very  ably  stated  in  all  of  the  above 
authorities,  no  one  could  reasonably  contend  that  the  jury  found 
against  defendants-appellants,  that  is,  found  that  these  defend- 
ants-appellants were  guilty  of  misfeasance  toward  the  appellee, 
John  E.  Hubbell. 
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The  complaint  alleges  both  misfeasance  and  nonfeasance  on 
the  part  of  these  defendants-appellants.  The  charge  to  the  jury 
made  no  point  of  the  matter.  The  Court  charged  that  negligence 
might  be  either  affirmative  or  negative,  misfeasance  or  nonfea- 
sance. The  jury  might  have  acquitted  the  defendants-appellants 
of  misfeasance  and  convicted  them  of  nonfeasance. 

Even  if  this  Court  should  hold  that  the  defendants-appellants 
were  liable  to  the  appellee,  John  E.  Hubbell,  if  he  v^as  injured 
by  any  form  of  negligence,  misfeasance  or  nonfeasance  on  their 
part,  still  they  were  entitled  to  have  the  issue  submitted  to  the 
jury,  it  being  in  any  event  different  from  the  issues  raised  by  the 
pleadings. 

It  is  respectfully  submitted  that  these  defendants-appellants, 
who  personally  had  nothing  to  do  with  the  accident,  could  be 
held  liable  only  for  some  breach  of  duty  they  owed  to  the  appel- 
lee, John  E.  Hubbell.  Liability  by  virtue  of  respondeat  superior 
is  out  of  this  feature  of  the  case.  Res.  Agency,  Section  358  (1). 

Any  right  on  the  part  of  the  appellees  to  hold  Robert  Gibson, 
foreman,  or  Harold  Fields,  guard,  for  negligence  doesn't  impose 
liability  on  these  defendants-appellants. 

Defendants-appellants  of  course  owed  said  appellee  the  duty 
to  exercise  due  care  to  employ  competent  and  prudent  men  to 
carry  out  the  work  and  protect  persons  lawfully  on  the  premises 
from  harm.  There  is  no  charge  of  failure  in  this  regard. 

Analagous  cases  would  seem  to  be  those  bearing  on  the  liability 
of  a  supervising  agent  or  employee  to  co-employees.  13  Am.  fur., 
Page  1024. 

We  will  now  discuss  appellees'  brief  under  the  headings  used 
by  them. 

PART  I 

Section  A  of  AppelSees'  Brief,  The  Constit-utional  Question 

(Appellees'  Brief,  Page  8) 

Counsel  contend  that  Section  56-949  violates  Article  XVIII, 
Section  6,  of  the  Arizona  Constitution.  This  Court  no  doubt  has 
the  power  in  this  case  to  declare  acts  of  the  Arizona  Legislature 
violative  of  the  Arizona  Constitution,  but  it  is  submitted  that  it 


4 

is  an  exercise  of  power  by  the  Federal  Courts  that  should  be 
sparingly  used  where  a  statute,  such  as  this  one,  has  been  in  the 
Arizona  Code  for  twenty-five  years. 

Counsel  rely  on  the  case  of  Alabams  Freight  Co.  v.  Hunt,  29 
Ariz.  419,  242  Pac.  658. 

This  case  holds  in  effect  that  the  Arizona  Constitution  guar- 
antees common  law  rights  of  action  for  damages  and  that  the 
Legislature  may  not  destroy  them.  These  common  law  rights 
are  said  to  be  constitutionally  approved.  The  Court,  nevertheless, 
holds  that  a  legislative  act  which  forces  one  to  an  election  either 
to  retain  such  common  law  rights  of  action  or  accept  the  benefits 
of  a  Workmen's  Compensation  Act  does  not  infringe  his  con- 
stitutional rights  and  that  such  act  is  consequently  within  the 
power  of  the  Legislature. 

An  act  of  that  sort  doesn't  destroy  any  rights.  Those  rights  are 
fully  preserved.  It  merely  offers  the  claimant  the  option  of  sub- 
stituting therefor  another  remedy.  If  the  opportunity  of  choice 
is  reasonable  and  fair  and  the  claimant  under  no  compulsion  to 
choose  the  alternative  remedy,  his  voluntary  course  of  action  is 
not  disturbed  and  he  has  no  ground  for  complaint. 

The  contention  of  appellees  that  the  election  offered  by  the 
Legislature  must  be  a  choice  of  remedies  against  the  same  tort 
feasor — in  this  case  co-employees — finds  no  basis  in  reason.  We 
are  here  dealing  with  Workmen's  Compensation  laws,  behind 
which  is  the  policy  of  the  State  that  industry  pay  for  the  injuries 
of  its  employees.  The  employee  has  his  common  law  cause  of 
action  against  a  co-employee.  He  may  retain  it  if  he  wishes.  The 
act  puts  him  to  a  reasonable  election  between  the  assertion  of 
such  cause  of  action  or  a  claim  to  compensation  benefits  under 
the  Workmen's  Compensation  law.  It  is  not  material  as  a  prac- 
tical matter  or  on  principle  that  his  elective  right  is  against  the 
industry  rather  than  against  the  employee. 

We  see  no  point  in  discussing  the  case  of  McClellan  v.  Auto 
Insurance  Co.,  80  F.(2)    344,   (CCA.  9),  as  it  bears  on  this 
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matter  only  because  of  its  quotation  from  the  Alabams  case.  The 
factual  situations  are  entirely  different. 

We  think  Moseley  v.  Lily  Ice  Cream  Company,  38  Ariz.  417, 
300  Pac.  958,  is  in  point.  The  constitutionality  of  Section  56-949 
was  challenged  on  the  same  basis  as  the  challenge  in  this  case. 
The  Court  denied  this  contention  because,  as  it  held,  the  claimant 
was  given  a  reasonable  election  either  to  hold  the  third  party 
at  common  law  or  to  hold  the  employer  under  the  Act. 

Kress  &  Company  v.  Superior  Court,  infra,  sustains  view  that 
the  section  in  question  is  valid.  See  discussion  infra. 

Appellees'  counsel  get  some  comfort  from  the  New  York  case, 
Judson  V.  Fielding,  237  N.Y.S.  348,  but  we  fail  to  see  where  it 
is  applicable  to  this  point.  See  later  discussion  of  this  case. 

Section  B.     interpretation  of  Words  "In  the  Same  Employ" 

(Appellees'  Brief,  Page  20) 

It  is  next  contended  that  the  failure  of  the  employee  to  reject 
I  the  Act  (thus  bringing  him  under  the  terms  thereof)  does  not 
affect  his  right  of  action  to  damages  against  his  co-employee.  The 
effect  of  appellees'  arguments  is  that  the  injured  co-employee 
may  accept  the  benefits  of  the  Workmen's  Compensation  law 
and  also  hold  his  fellow  employee  in  damages,  and  that  he  is 
not  put  to  an  election  until  after  his  injury. 

But  such  an  argument,  it  seems  to  us,  defeats  itself.  If  the 

employee,  concededly  bound  by  the  Workmen's  Compensation 

Act,  nevertheless  retains  the  right  to  sue  his  co-employee  for 

negligence,  to  what  purpose  then  does  the  statute  force  him  to 

1  election  at  the  very  moment  of  the  enjoyment  of  his  dual  rights  ? 

The  more  reasonable  interpretation  of  these  statutes  is,  we 
submit,  that  the  Constitution  and  the  Legislature  intended  to 
create  a  right  to  compensation  which,  if  accepted  by  the  employee, 
was  in  lieu  of  any  causes  of  action  that  he  might  have  either 
against  his  employer  or  against  "any  of  his  or  its  agents,  or 
employee  or  employees."  Article  XVIII,  Section  8. 
•  Strangely  enough,  there  is  no  decision  in  Arizona  which  dis- 
cusses this  specific  point  but  it  was  raised  on  the  record  in  the 
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case  of  Kress  &  Company  v.  Superior  Court,  66  Ariz.  67,  182 
Pac.  931. 

In  that  case  the  employee  by  his  guardian  brought  an  action 
at  law  against  his  employer  and  co-employee,  Clarence  L.  Wise, 
assistant  manager  of  the  employer.  The  defendants,  both  of  them, 
filed  in  the  Supreme  Court  of  Arizona  an  original  proceeding  for 
a  writ  of  prohibition  on  the  ground  that  the  plaintiff  was  an 
employee  covered  by  the  compensation  policy  of  the  defendant 
company  and  consequently  had  elected  to  take  the  benefits  of 
the  compensation  act  and  was,  therefore,  in  no  position  to  bring 
an  action  at  law  against  either  defendant.  This  position  was  sus- 
tained by  the  Supreme  Court  as  to  both  defendants. 

True  enough,  there  is  no  discussion  in  the  case  of  the  right 
of  the  plaintiff  to  sue  his  co-employee  but  it  is  scarcely  to  be 
believed  that  the  Arizona  Supreme  Court  on  an  original  hearing 
of  that  kind,  involving  a  question  of  such  great  importance  to 
the  people  of  Arizona,  would  overlook  the  fact  that  one  of  the 
defendants  was  a  co-employee  of  the  plaintiff.  If  the  appellees 
are  correct  in  this  case  the  Court  would  have  been  compelled  to 
deny  the  writ  of  prohibition  in  so  far  as  the  co-employee.  Wise, 
was  concerned,  although  granting  it  as  to  the  employer. 

We  submit  that  under  the  doctrine  of  Erie  R.  Co.  v.  Tompkins, 
302  U.S.  671,  82  L.Ed.  1188,  114  A.L.R.  1487,  this  Court  should 
consider  that  the  law  is  established  in  Arizona  that  an  employee 
covered  by  his  employer's  compensation  policy  cannot  sue  a 
co-employee   for   negligence.  wk 

The  trial  judge  was  from  another  jurisdiction  and  certainly  in 
no  position  to  establish  an  abstract  rule  of  law  for  Arizona — as 
a  matter  of  fact,  less  so  than  the  Industrial  Commission,  with 
its  quasi  judicial  power  to  hear  and  act,  under  constant  exercise. 
(And  that  the  Commission  was  and  is  acting  honestly  and  con- 
scientiously in  the  belief  and  holding  that  appellees  have  no  claim 
against  defendants-appellants  and  should  have  remained  and 
now  be  placed  on  the  compensation  payrolls  of  the  Commission, 
we  do  not  believe  any  fair  minded  person  will  challenge — what- 
ever may  be  in  the  minds  of  appellees'  counsel.  (Appellees' 
Brief  73).) 
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I  Appellees'  counsel  cite  cases  from  other  jurisdictions.  We  be- 
lieve they  throw  little  light  on  the  subject,  so  considerable  are 
the  differences  in  constitutional  and  statutory  provisions,  appar- 
K  ently  under  frequent  amendment.  The  New  York  case  of  Judson 
I'  V.  Fielding,  111  App.  Div.  430,  237  N.Y.S.  348,  affirmed  in  a 
memo  opinion  in  253  N.Y.  596,  171  N.E.  798,  is  most  heavily 
relied  on. 

While  the  New  York  statute  at  the  time  the-  Judson  case 
arose  was  quite  similar  to  our  56-949,  it  may  not  be  disembodied 
from  the  statutory  structure  of  New  York,  consisting  of  its  con- 
stitution and  laws,  and  considered  in  the  abstract,  nor  is  it  pos- 
sible thoroughly  to  appreciate  its  force  without  careful  study 
of  the  earlier  controlling  New  York  decisions — a  task  unduly 
burdensome. 

We  do  know,  however,  that  it  apparently  was  unfavorably 
received  in  New  York  as  the  Legislature  shortly  thereafter 
amended  the  law  to  prevent  one  employee  from  suing  his  fellow 
employee.  This  is  revealed  by  the  following  quotation: 

"The  legislative  history  of  subdivision  6  shows  it  has  no 
application  to  an  action  brought  by  an  injured  employee, 
or,  in  case  of  death,  by  his  dependents,  against  a  third 
party.  That  subdivision  in  its  present  language,  but  without 
separate  numbering,  became  part  of  the  Workmen's  Com- 
pensation Law  by  an  amendment  to  Section  29,  L.  1934,  ch. 
695.  It  was  enacted  following  the  decision  in  Judson  v. 
Fielding,  111  App.  Div.  430,  435,  237  N.Y.S.  348,  354, 
355,  affirmed  253  N.Y.  596,  171  N.E.  798.  In  that  case, 
construing  the  statute  as  it  read  prior  to  its  amendment  in 
1934,  the  court  said:  'We  find  no  intent  or  purpose  in  the 
statute  to  absolve  any  but  the  employer  from  liability  in  a 
civil  action  for  damages  caused  by  his  own  wrong.'  There- 
fore, the  court  held  the  statute  did  not  bar  one  co-employee 
from  suing  another  for  damages  resulting  from  a  negligent 
act  occurring  in  the  course  of  their  common  employment. 

"Assuming,  as  we  may,  that  the  lawmakers  were  cognizant 
of  the  statute  as  it  then  existed  and  the  construction  of  it 
by  the  courts,  it  is  clear  that  in  enacting  subdivision  6,  the 
Legislature  intended  to  abrogate  the  rule  announced  in  the 
Judson  case."  (Cases  cited.)  Caul  field  v.  Elm  hurst  Con- 
tracting Co.,  268  App.  Div.  261,  53  N.Y.S.  (2)  25. 
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It  might  perhaps  be  appropriately  said  that  if  the  Judson  case 
should  carry  weight  because  of  similarity  of  New  York  statutes 
to  our  own,  so  also  should  cases  from  Oklahoma  and  Oregon, 
grouped  by  our  Supreme  Court  with  New  York  cases.  Cases 
from  these  three  jurisdictions  are  also  grouped  for  discussion 
in  71  C.J.  1530.  It  will  be  noted  that  the  rule  in  Oklahoma  and 
Oregon  is  disclosed  to  be  contrary  to  that  of  the  Judson  case. 
Also  in  note  79,  page  1531,  the  author  appears  to  conclude  there 
is  some  contrariety  of  view  in  New  York  on  the  question. 
The  text  is : 

"Under  a  provision  permitting,  under  certain  circum- 
stances, an  injured  employee  to  bring  an  action  against  an- 
other not  in  the  same  employ,  such  an  action  may  be  main- 
tained when,  and  only  when,  such  other  is  not  in  the  same 
employ,  but  there  is  authority  for  the  view  that  such  a  pro- 
vision does  not  prevent  an  action  at  law  against  a  co-em- 
ployee." 


The  cases  cited  in  support  of  the  affirmative  statement  are 
from  Oregon  and  Oklahoma,  while  those  cited  for  the  final 
qualifying  clause  are  from  New  York. 

Statutes  preserving  rights  against  "third  persons"  (Missouri 
applied  in  94  F. (2)  132),  "third  parties"  (Wisconsin),  "person 
other  than  the  employer"  (California,  North  Carolina,  Connecti- 
cut and  Louisiana),  (see  cases  cited  by  appellees,  pages  22,  59, 
25)  are  not  as  sweeping  as  those  of  Arizona,  Oklahoma  and  Ore- 
gon where  the  language  is  "not  in  the  same  employ."  If  defend- 
ants-appellants were  co-employees  of  appellee,  John  E.  Hubbell, 
they  would  appear  to  be  in  the  same  employ. 


Section  C.     The  Independent  Contractor  Question — Generally 

(Appellees'  Brief,  Page  26) 
The  appellees  in  their  complaint  allege  that  defendants-ap- 
pellants were  independent  contractors  and  it  would  appear  that 
the  burden  of  proof  is  on  them  to  establish  that  allegation.  It  is 
true  that  the  word  "agent"  has  a  wide  connotation  but  it  doesn't 
seem  to  be  particularly  helpful  to  engage  in  an  abstract  discus- 
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sion  of  its  meaning.  Our  Arizona  statutes  and  court  decisions 
have,  we  think,  defined  as  clearly  as  is  usually  found,  the  distinc- 
tion between  an  independent  contractor  and  an  employee.  No  one 
argues  that  because  an  independent  contractorship  has  some  of 
the  elements  of  an  agency  relation,  an  independent  contractor, 
is  not  within  the  scope  of  the  phrase  "not  in  the  same  employ," 
in  Section  56-949.  The  terminology  used  in  our  opening  brief 
appears  to  meet  appellees'  views. 

Section  D.     Independent  Contractor — Right  of  Control 

(Appellees'  Brief,  Page  32) 
We  do  not  quarrel  with  the  proposition  of  law  that  the  right 
of  control  over  the  means  and  methods  of  doing  the  work  is 
determinative  of  the  question  of  independent  contractorship  nor 
with  the  reasoning  and  conclusion  of  this  Court  in  Hearst  Pub- 
lications V.  N.  L.  R.  B.,  136  F.(2)  608,  (reversed  for  reasons 
not  important  here  in  N.  L.  R.  B.  v.  Hearst  Publications,  322 
U.S.  Ill,  88  L.Ed.  1170,  6A  S.C  851)  nor  with  the  abstract 
correctness  or  Restatement  of  Agency,  Section  220.  (Although 
it  doesn't  establish  any  satisfactory  rule  of  thumb  for  all  cases 
in  the  view  of  the  Supreme  Court  in  the  case  cited  above — note 
19 — and  recognizes  the  limitations  of  Workmen's  Compensation 
laws,  Sections  491  and  528.) 

Section  E.     Determination  of  Agency  Question, 
Functions  of  Court  and  Jury 

(Appellees'  Brief,  Page  34) 

We  agree  that  the  rules  laid  down  in  56  C.J.S.  92   (Master 
and  Servant,  Section  13)  in  these  words: 

"As  in  civil  actions  generally,  where  the  evidence  on  a 
material  issue  in  actions  involving  the  relation  of  master 
and  servant  is  conflicting  or  admits  of  more  than  one  in- 
ference, the  question  thereby  raised  is  one  of  fact  for  the 
determination  of  the  jury;  otherwise  the  question  is  one  of 
law  for  the  court." 

are  sound.  Our  views  on  this  matter  are  set  forth  in  our  opening 
brief,  pages  25  to  27  and  on  page  35. 
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FRAUD 

(Appellees'  Brief,  Page  36) 

The  argument  apparently  is  that  while  the  contract  ("cleverly 
and  adroitly  drawn,"  page  38)  probably  precludes  a  relationship 
of  employer-independent  contractor  and  commits  the  parties  to 
an  employer-employee  relationship,  defendants-appellants  ought 
not  to  be  allowed  to  rely  on  that  effect  of  the  contract  because 
"yet  it  must  be  apparent  that  this  contract  was  drawn  in  anticipa- 
tion of  just  such  a  contingency  as  gave  rise  to  this  law  suit."  This 
is  followed  by  the  rather  inflammatory  remark  "Such  a  contract 
gives  Sanderson  &  Porter  liberty  to  go  about  the  nation  contract- 
ing huge  construction  jobs,  and  injuring  such  workers  as  this 
plaintiff  with  impunity." 

It  is  a  gratuitous  and  baseless  charge  (repeated  elsewhere  in 
this  brief,  instances  being  on  pages  43,  44).  Appellees'  counsel 
are  hard  put  to  it  when  they  ask  this  Court  to  impute  to  defend- 
ants-appellants the  mean  and  contemptible  purpose  of  preventing 
employees  of  the  latter  company  from  recovering  against  the 
former. 

Cases  may  be  found  where  an  obvious  effort  was  made  to  pre- 
vent an  employee  from  having  from  his  employer  the  benefits 
of  the  Workmen's  Compensation  Law,  as  when  a  pretense  is 
verbally  made  that  a  relation  of  employer-independent  con- 
tractor is  created,  it  being  obvious,  however,  that  the  so-called 
independent  contractor  is  a  mere  servant. 

See  Industrial  Commission  v.  Weddock,  65  Ariz.  324,  180  Pac. 
(2)  580. 

(But  see  5,  W.  Mills  v.  Ind.  Com.,  60  Ariz.  199,  134  Pac.  (2) 
162,  where  such  a  relation  was  sustained  against  the  charge 
of  fraud  with  unhappy  result  to  injured  employee.)  That  if 
the  statement  in  56  C.J.S.,  Page  48,  which  appellees  quote  or 
page  37  of  their  brief. 

But  no  case  or  authority  can  be  cited  which  holds  that  partie; 
such  as  are  before  this  Court  are  powerless  to  make  a  contrac 
whereby  the  relationship  of  employer-employee  is  voluntarily 
assumed. 
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It  is  obvious  from  the  contract  the  parties  thereto  did  create 
a  relation  of  employer-employee.  This  was  done  with  no  evil 
purpose  in  mind — toward  men  employed  by  Tucson  Company, 
or  anyone  else,  but  in  the  exercise  of  their  right  as  free  men  to 
assume  such  relationship  toward  that  company,  as  they  and  it 
deemed  satisfactory. 

Not  only  do  appellees  charge  us  with  fraud — they  find  us 
guilty,  too.  That  "issue"  also,  we  assume  they  consider,  was  not 
for  the  jury. 

Section  F.     The  Contract  Construed 

(Appellees'  Brief,  Page  38) 

Several  provisions  of  the  contract  are  picked  out  as  inconsistent 
with  an  employee  relationship  but  they  are  no  more  than  a  state- 
ment of  the  services  to  be  rendered.  The  provision  that  the  proj- 
ect will  be  turned  over  to  the  employer  is  not  inconsistent  with 
the  full  right  of  supervision  granted  at  the  outset  of  the  contract. 

Section  G.     The  Contract — Right  of  Termination 

(Appellees'  Brief,  Page  41  ) 

Argument  is  made  that  this  right  is  trivial  and  uncompelling 
because  (a)  the  contract  was  not  terminated  and  (b)  the  Tucson 
Company  did  not  have  the  men  or  know  how  to  complete  the 
job. 

As  to  (a):  It  is  the  right  to  terminate  that  is  relevant; 

As  to  (b) :  One's  inability  to  complete  a  contract  in  the  future 
would  not  appear  to  be  relevant  on  the  question  of  the  imme- 
diate relationship. 

And  the  assumption  of  facts — inability  to  complete — is  not 
supported  by  the  record.  No  reason  appears  why  the  Tucson 
Company  could  not  have  installed  these  generators.  See  testimony 
of  Mr.  Saunders  at  133,  Mr.  Snider  at  130  and  Mr.  Lovell  at  117. 

Section  H.     The  Contract — Similar  Instruments  Construed 

(Appellees'  Brief,  Page  44) 

It  would  unduly  extend  this  brief  to  discuss  the  out  of  state 
cases  cited  by  appellees.  Ours  is  an  Arizona  problem  and  from 
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the  Arizona  statutes  and  decisions  a  conclusion  should  be  reached. 
It  but  confuses  to  consider  the  innumerable  authorities  on  the 
subject. 

On  page  48  counsel  say  of  Southwest  Lumber  Mills  v.  Indus- 
trial Commission,  60  Ariz.  199,  134  Pac.  (2)  162: 

"The  contract  gave  the  company  broad  powers  over 
the  contractor.  It  could  terminate  the  contract  immediately 
without  notice;  the  contract  could  not  be  assigned,  etc.". 

Compare  this  with  the  quotation  from  this  case  on  pages  23 
and  24  of  our  opening  brief. 

We  will  not  review  their  discussion  of  the  cases  cited  by  ap- 
pellants but  would  like  to  call  the  Court's  attention  to  the  fol- 
lowing languages  from  Industrial  Commission  v.  Weddock,  65 
Ariz.  324,  180  Pac.  (2)   580: 

"We  cannot  conceive  of  an  independent  contractor  sub- 
ject to  being  summarily,  or  within  a  period  of  twenty-four 
hours,  dismissed  without  liability  as  the  contract  states,  and 
yet  not  be  under  the  order  and  control  of  another  party." 

The  point  is  suggested  on  page  50  of  appellees'  brief  that  the 
installation  of  these  generators  on  the  Company's  own  property 
and  as  a  part  of  its  going  system  was  no  part  of  its  trade  or  busi- 
ness. This  would  mean  that  a  utility  must  let  an  independent 
contract  for  the  installation  of  new  facilities  whether  it  cares  to 
do  so  or  not.  It  would  appear  clear  that  the  construction  of  a 
plant  the  employer  intends  to  operate  is  a  part  or  process  in  its 
business  or  trade  within  the  meaning  of  Section  56-928.  Atten- 
tion is  called  to  the  express  inclusion  in  the  Articles  of  the  Tuc- 
son Company  of  the  right  to  erect  its  own  plant,  etc. — if,  indeed, 
express  authority  was  necessary.  (Tr.  188.)  And  we  might  in 
passing  note  that  Mr.  Hubbell's  work  for  the  Company  was  the 
stringing  of  wires  on  a  new  line  of  poles  the  Company  had  placed 
for  the  purpose  of  connecting  up  with  the  new  plant. 
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Section  I.     The  Restatement  and  Surrounding  Circumstances 

(Appellees'  Brief,  Page  52) 

While  we  believe  the  Arizona  statutes  and  cases  furnish  enough 
law  for  a  decision  in  this  case,  and  consequently  Restatement 
Section  220  cannot  be  considered  as  controlling,  (see  also  our 
comment  supra  under  Section  D),  nevertheless,  the  principles 
laid  down  appear  to  be  no  more  than  a  codification  of  the  law  as 
generally  applied  by  the  courts  in  diverse  situations. 

The  nine  criteria  are  not  like  a  nine-round  prize  fight  where 
the  winner  of  a  majority  of  the  rounds  on  points  takes  the  money. 
The  effort  to  divide  the  test  into  nine  compartments  is  praise- 
worthy and  helpful  but  affords  no  final  formula.  If  in  answer 
to  criterion  i  it  is  determined  that  the  control  is  so  great  an  em- 
ployer-employee relationship  was  created,  all  the  rest  fade  into 
insignificance. 

This  point  i  is  discussed  most  thoroughly  in  other  parts  of  ap- 
pellees' brief  and  our  own  and  we  believe  that  any  further  dis- 
cussion of  ii,  iii,  iv  (all  related)  would  also  be  repetition.  V 
was  answered  specifically  by  Mr  Broockmann  who  testified 
"Sanderson  &  Porter  did  not  bring  any  tools  or  equipment  for 
this  job"  (138,  last  line).  The  so-called  office  building  was  on 
the  Tucson  Company's  property  and  belonged  to  it.  Under  vi 
the  point  is  made  that  Sanderson  &  Porter  carried  their  own 
compensation  insurance  and  Mr.  Broockmann  explained  why 
(140).  Yii  concerns  the  method  of  payment  which  in  this  case 
is  in  no  wise  inconsistent  with  the  employer-employee  relation. 
Viii  is  the  point  elsewhere  discussed — whether  the  work  was  part 
of  the  trade  or  business  of  Tucson  Company. 

As  to  ix: 

"Whether  or  not  the  parties  believe  they  are  creating  the 
relationship  of  master  and  servant." 

This  is  new.  There  was  considerable  evidence  on  this  score. 
All,  we  submit,  to  the  effect  that  the  parties  did  not  intend  to 
create  an  employer-independent  contractor  relationship.  To  the 
contrary,  the  intention  was  definite  and,  we  submit,  undisputed. 
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that  there  should  be  the  relation  of  employer-employee.  See  testi- 
mony of  Saunders,  president  of  local  company  (129-130),  and 
Broockmann,  representative  of  defendants-appellants,    (137). 

Section  J.     Substantial  Agreement  of  All  Witnesses 
as  to  Facts  of  Relationship 

(Appellees'  Brief,  Page  63) 

Our  position,  which  counsel  profess  to  find  confusing,  is  that 
the  contract  in  this  case  necessarily  governs  unless  the  appellees 
were  able  to  show  that  it  was  conceived  in  fraud  or  that  in  actual 
practice  was  so  far  abandoned  as  to  create  a  relation  of  employer- 
independent  contractor.  We  do  not  believe  they  succeeded  suf- 
ficiently to  carry  the  case  to  the  jury,  but  in  any  event  they  surely 
did  not  succeed  to  the  point  where  the  lower  court  was  justified 
in  removing  the  issue  from  the  jury's  consideration  on  the  theory 
that  there  was  no  substantial  evidence  to  sustain  defendants- 
appellants'  position. 

One  very  serious  issue  of  fact  would  be  whether  the  parties 
acted  in  good  faith  in  drafting  the  contract  in  the  terms  em- 
ployed or  whether  there  was  an  intention  to  hide  the  real  rela- 
tionship of  the  parties  thereto.  This  would  invoke  determination 
of  the  actual  intention  of  the  parties  when  the  contract  was 
signed  as  to  the  true  relationship  to  be  created.  There  would 
also  be  the  issue  whether  there  was  any  intention  in  the  per- 
formance of  the  work  to  convert  the  relationship  from  employee 
to  independent  contractor.  These  would  be  issues  of  fact  for  sub- 
mission to  the  jury — not  the  numerous  details  set  up  by  counsel 
on  pages  64  and  65,  all  matters  of  evidence,  important  only  as 
they  might  bear  on  the  issues.  And  these  issues  involve  intention, 
a  matter  peculiarly  within  the  jury's  province. 

Section  K.     Summation — The  Independent  Contractor  Question 

(Appellees'  Brief,  Page  67) 

There  is  nothing  new  here  except  the  suggestion  that  if  San- 
derson &  Porter  can  become  employees,  so  also  may  United  States 
Steel  and  General  Motors.  No  doubt  they  frequently  do  if,  as 
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we  presume  is  not  improbable,  they  undertake  to  make  installa- 
tions for  clients  who  insist  on  complete  supervision  and  control. 
Surely  many  corporations  do  act  in  that  capacity.  Any  holding 
that  all  corporations,  willy  nilly,  are  independent  contractors 
would  leave  their  employees  without  compensation  protection,  if, 
as  too  often  happens,  they  are  not  insured  under  the  Act  and 
not  able  (or  successfully  unwilling)  to  take  care  of  an  injured 
employee.  We  might  add  that  Sanderson  &  Porter  is  a  partner- 
ship of  individuals. 

PART  II 

Section  A.     The  Election  Question 

(Appellees'  Brief,  Page  69) 

We  do  not  comprehend  the  argument  on  pages  79  and  80 — 
although  it  may  be  our  density.  We  confess  we  did  not  and  do  not 
believe  that  56-949  and  56-950  are  totally  inconsistent.  See  also 
appellees'  brief,  page  17. 

Undeniably  the  case  of  ]ohnsen  v.  American  Haw.  S.  S.  Co., 
98  F. (2)  847,  has  points  of  resemblance  to  our  case.  It,  never- 
theless, did  not  involve  an  Arizona  statute  or  Arizona  law  and 
the  rule  of  the  decision  (if  not  influenced  by  the  fraud  element) 
would,  we  believe,  in  effect  overrule  the  principle  so  clearly  rec- 
ognized in  Weaver  v.  Martori,  69  Ariz.  45,  208  Pac.  (2)  652, 
and  be  a  disturbing  influence  in  the  administration  of  our  com- 
pensation law. 

It  is  not  likely  our  Courts  will  depart  from  the  view  that  an 
injured  employee,  by  bringing  his  action  against  a  third  party, 
makes  a  binding  election  whether  he  knew  he  was  by  statute  put 
to  a  choice  or  not;  nor,  confirming  that  holding,  at  the  same  time 
accept  the  view  of  this  Court,  if  so  be  the  decision,  that  an  em- 
ployee may  take  compensation  indefinitely  as  long  as  he  does 
not  know  the  law  requires  him  to  make  a  choice,  repudiate  his 
earlier  choice  when  he  does  learn  the  legal  situation  and  sue  the 
third  party  for  damages.  As  between  the  two  situations,  the 
equities  would  appear  to  be  greater  in  favor  of  the  former,  who 
will  lose  all  if  he  fails  in  his  common  law  action.  The  employee 
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who  accepts  compensation  and  then  changes  his  position  has 
nothing  to  lose  for  if  he  fails  to  prevail  against  the  third  party 
or  his  recovery  is  inadequate,  he  may  then  return  to  the  Com- 
mission compensation  rolls  for  the  difference  between  full  com- 
pensation benefits  and  his  recovery  on  his  negligence  action,  56- 
949 — a  position  the  appellees  in  this  case  enjoy. 

How  may  the  Arizona  Courts  accept  the  doctrine  that  the 
right  to  sue  a  third  party  cannot  be  lost  by  the  employee's  ac- 
ceptance of  compensation  from  his  employer,  no  matter  how 
long,  until  he  learns  the  law  requires  him  to  make  a  choice  be- 
tween the  two  remedies,  and  at  the  same  time  enforce  the  in- 
flexible Arizona  rule,  in  effect  ever  since  Consolidated  Arizona 
Co.  V.  Ujak,  15  Ariz.  382,  139  Pac.  465,  that  an  employee's  elec- 
tion to  accept  compensation  or  his  institution  of  a  suit  is  absolutely 
final  and  binding  so  far  as  his  employer  is  concerned?  Nothing 
short  of  an  equitable  ground  of  relief  is  sufficient  to  justify  the  j 
employee  in  changing  his  remedy  against  his  employer.  See  cases 
cited  on  page  31  of  our  opening  brief. 

If  we  understand  the  principle  of  Erie  Rd.  Co.  v.  Tojnkins, 
supra,  correctly,  this  Court  should  apply  to  this  case  the  rule  it 
believes  would  be  applied  by  the  Arizona  Courts,  if  the  matter 
were  before  them.  Whether  that  rule  seems  harsh  (although  in 
this  case  it  clearly  cannot  work  any  hardship  on  the  appellees, 
since  the  benefits  under  the  Arizona  Compensation  Law  are 
liberal  and  may  in  the  end  be  more  beneficial  to  appellees  than 
a  lump  sum  of  fifty  thousand  dollars,  less  expenses,  the  lien  of 
the  Commission  and,  we  believe  it  not  unfair  to  add,  attorneys' 
fees)  or  less  equitable  or  reasonable  than  the  rule  of  the  Johnsen 
case  is  beside  the  point — although  much  may  be  said  in  defense 
of  the  Arizona  rule,  and  some  federal  courts  differed  from  this 
Court's  holding  in  the  Johnsen  case. 

We  had  thought  appellees'  counsel  were  relying  on  the  dicta 
in  Moseley  v.  Lily  Ice  Cream  Company,  38  Ariz.  417,  300  Pac. 
958,  in  support  of  their  contentions  in  this  connection  (see  our 
opening  brief,  pages  32  to  34)  but  apparently  they  accord  it 
little  weight.  See  pages  70  and  71  of  appellees'  brief.  Needless 
to  say,  we  agree  that  it  has  no  controlling  force. 
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Section  B.     The  Jury  Question 

(Appellees'  Brief,  Page  82) 

Even  if  the  principle  of  the  Johnsen  case  is  applied  here,  the 
acceptance  by  appellee  of  compensation  benefits  would  prevent 
this  action  if  he  then  knew  he  was  compelled  to  make  a  choice 
of  remedies. 

This  was  an  issue  of  fact  raised  by  the  pleadings  and  the 
burden  of  proof  was  on  appellees  to  show  his  ignorance  of  the 
law. 

The  question  was  the  state  of  appellee's  mind.  Disproof  of 
his  sworn  testimony  may  be — nearly  always  is — difficult. 

On  the  evidence  before  it,  the  jury  could  reasonably  have 
found  that  appellee  was  mistaken  or  not  telling  the  truth.  His 
credibility  was  definitely  to  be  determined. 

Without  trying  to  exhaust  the  record,  a  reasonable  argument 
could  have  been  made  to  the  jurors  that  applying  their  experience 
as  people  of  the  community  Mr.  Hubbell,  a  man  of  considerable 
intelligence,  once  a  foreman  on  a  railroad  with  ten  men  at  times 
under  him,  for  some  time  in  the  employ  of  a  business  of  hazard- 
ous nature,  must  have  realized  in  the  long  period  after  drugs  were 
discontinued,  when  he  was  signing  compensation  claims,  con- 
versing with  others,  considering  his  rights  against  Sanderson  & 
Porter  and  to  compensation,  that  he  was  bound  to  make  a  choice 
between  remedies.  Once  it  was  the  law  that  all  persons  were 
j  presumed  to  know  the  law.  If  that  is  now  in  the  discard,  have 
'  we  gone  to  the  other  extreme — is  it  now  the  law  that  one's  sworn, 
t  uncorroborated  (with  corroboration  at  hand)  statement  that  he 
jc  did  not  know  the  law  must  be  accepted  in  the  absence  of  directly 
(  contradicting  evidence  ?  Is  it  not  suflEiciently  probable  that  Mr. 
I  Hubbell  was  advised  of  a  law  on  our  Arizona  statutes  for  many 
^  years — a   law   which   certainly   ought   to   be   universally   known 
among  those  primarily  benefited  thereby — to  carry  the  case  to 
the  jury? 

There  are  cases  holding  that  the  unimpeached  testimony  of 
i  disinterested  witnesses  may  not  be   disregarded,    (a   rule  that 


18 
ought  to  be  applied  with  extreme  caution)  and  some  courts 
would  extend  the  principle  to  parties  themselves;  but  the  general 
rule  for  the  Federal  Courts  would  appear  to  be  that  stated  in 
Sonnenthe'il  v.  Christian  Moerlein  Brewing  Co.,  Ill  U.S.  401, 
43  L.Ed.  492,  19  S.Ct.  233,  that  the  mere  fact  that  the  witness 
is  interested  in  the  result  of  the  suit  is  sufficient  to  require  the 
credibility  of  his  testimony  on  any  issue  of  fact  to  be  submitted 
to  the  jury  although  his  testimony  is  uncontradicted. 

See  discussion  and  review  of  cases  in  Sartor  v.  Arkansas  Gas 
Co.,  321  U.S.  620,  88  L.Ed.  967,  64  Sup.  Ct.  77. 

The  Arizona  rule  was  stated  in  terms  equally  as  sweeping  as 
those  used  by  the  United  States  Supreme  Court  in  Davis  v.  hid. 
Com.,  46  Ariz.  169,  49  Pac.  (2)  394. 

No  doubt  there  are  a  few  exceptions  to  this  general  rule  but 
it  is  submitted  this  case  does  not  fall  within  them,  concerning 
as  it  does  a  question  of  mental  processes. 

CONCLUSION 

It  is  respectfully  submitted  that  the  judgment  should  be  re- 
versed and  judgment  ordered  that  appellee,  John  E.  Hubbell,  be 
restored  to  the  compensation  payrolls  of  the  intervenors.  The 
Industrial  Commission  of  Arizona,  or  that  a  new  trial  be  granted. 
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INTRODUCTION. 

We  have  examined  appellee's  brief  and  find  that  it 
departs  from  the  rule  in  failing  to  apply  the  argu- 
ment to  the  several  propositions  of  law  tendered  in 
the  opening  brief. 

And,  in  his  brief,  appellee  fails  to  discuss  several 
of  appellants'  propositions,  among  which  are  the  con- 
tention that  the   Commission   had   made   an   award; 


and,  that  the  only  way  the  award  could  be  set  aside 
was  by  a  timely  action  in  certiorari  to  the  Supreme 
Court  of  Arizona,  of  which  appellee  failed  to  avail 
himself.  The  award  became  res  judicata.  (See  Open- 
ing Brief  of  Intervenors- Appellants,   page  31). 

We  shall,  therefore,  respond  to  appellee's  brief  in 
the  manner  in  which  he  presented  the  argument  of 
his  case. 

Under  the  heading: 

GENERAL  SUMMARY 

we  note  that  he  affirms  the  statement  we  made  on 
page  24  of  our  opening  brief,  that  it  is  impossible 
to  determine  from  the  record  upon  what  grounds  the 
court  predicated  its  conclusions  of  law.  All  we  do 
know  is  that  the  only  issues  the  Court  submitted 
to  the  jury  were  the  questions  of  negligence,  con- 
tributory negligence,  and  the  amount  of  damages. 


FELLOW  SERVANT  ISSUE  AND 
CONSTITUTIONAL  QUESTION. 

On  page  7  of  his  brief  appellee  tenders  the  issue: 
''Under  the  Arizona  Constitution  and  work- 
men's compensation  statutes,  an  injured  employee 
may  sue  a  fellow  servant  for  negligence  even 
though  their  common  employer  is  covered  by 
workmen's  compensation   insurance." 

And  he  raises  a  Constitutional  Issue.  This  con- 
tention was  presented  for  the  first  time — so  far  as 
our  recollection,  and  a  search  of  the  record  discloses 
— at  pages  2  and  3  of  his  brief,  entitled: 


'' Plaintiff's  Memorandum  of  Authorities  in 
Reply  to  Defendants'  and  Intervenort^'  Motion 
for  Judgment  Non  Obstante  Veredicto,  and  De- 
fendants' Motion  for  New  Trial", 

filed  on  April  26,  1950. 

In  his  pleading's  appellee  proceeded  on  the  theory 
that  Sanderson  &  Porter  were  'independent  con- 
tractors";  and  it  was  upon  that  basis  that  he  claimed 
a  cause  of  action.  Our  recollection  is  that  at  no  time 
during  the  course  of  the  trial  was  it  suggested  that 
it  was  immaterial  whether  Sanderson  &  Porter  were 
independent  contractors,  and  that  a  cause  of  action 
would  lie  against  them  even  if  they  were  not  inde- 
pendent contractors  but  fellow  employees  engaged  in 
furthering  a  common  enterprise. 

It  was  not  until  after  the  verdict  that  appellee 
advanced  the  theory  that  he  had  a  right  to  sue  a 
''co-employee" ;  and  that  if  the  statute  j)rohibited 
suit  against  a  fellow  employee  the  statute  was  uncon- 
stitutional. 

Appellee  may  not  have  his  cake  and  eat  it,  also. 
He  may  not  plead,  and  claim,  rights  granted  under 
the  workmen's  compensation  law  in  one  breath;  and, 
in  the  next,  claim  (as  he  argues  on  page  8)  that  the 
statute,  under  which  he  is  attempting  to  claim  bene- 
fits, is  unconstitutional  as  a  denial  of  '^due  process", 
or  in  violation  of  the  Constitution  of  the  United 
>  States;  Amendment  No.  XIV. 

Ison  V.  Western  Vegetable  Distributors,  48  Ariz. 
104,  59  P.  (2d)  649,  citing  in  support  thereof  Tovrea 


Packing  Co.  v.  Live  Stock  Sanitary  Board,  44  Ariz. 
151,  34  P.  (2d)  420;  Booth  Fisheries  Co.  v.  Indus- 
trial Commission,  271  U.S.  208,  46  Sup.  Ct.  491,  70 
L.  Ed.  908;  Daniels  v.  Tearney,  102  U.S.  415,  26  L. 
Ed.  187;  Grand  Rapids  d  I.  R.  Co.  v.  Oshorn,  193 
U.S.  17,  24  Sup.  Ct.  310,  48  L.  Ed.  598;  and  recently 
reaffirmed  in  Shaiv  v.  Salt  River  Valley  Water  Users, 
69  Ariz.  309,  213  P.  (2d)  378;  Leva  v.  Utah  Fuel  Co., 
58  Utah  388,  199  Pac.  659;  Orloff  v.  Los  Angeles  Turf 
Club,  208  Pac.  987. 


THEORIES  OF  LAW. 

Aside  from  the  asserted  question  of  unconstitu- 
tionality which,  as  we  have  urged,  cannot  be  raised, 
appellee's  argument  is  a  clear  illustration  of  what 
the  Supreme  Court  of  Arizona  has  referred  to  as 
an  example  that  "old  ideas  die  hard". 

In  order  to  appraise  the  issue  tendered  we  first 
look  to  the  intent  of  the  people  of  Arizona  in  amend- 
ing the  Constitution  (Art.  XVIII,  Art.  9;  Chap.  56, 
Arizona  Code  Annotated,  1939,  Amended,  Sec.  8)  and 
of  the  legislature  in  adopting  the  statute.  (See  Ap- 
pendix I  for  provisions  of  the  Constitution,  in  part). 

Section  99,  Chapter  83,  Sessioyi  Laws  of  Arizona 
(1925)  which  exempted  the  statute  from  the  referen- 
dum provisions  of  the  Constitution  of  Arizona,  ex- 
pressed the  intent  (as  shown  in  Appendix  II  hereof). 

Sections  56-928  and  56-929,  A.C.A.  1939,  (quoted 
in  our  opening  brief),  define  who  is,  and  who  is  not, 


an  employer  and  employee  nnder  the  statute.  In  con- 
struing the  words  in  the  compensation  law  the  defini- 
tion of  the  w^ord  "person"  in  Section  1-103  of  the 
general  construction  law^  obtains,  unless  the  context 
of  the  statute  indicates  contrary.  Sec.  56-929  (a)  in- 
cludes : 

a*  *  *  2^  every  person  in  the  service  of  any 
employer  *  *  *."  (Immaterial  parts  omitted). 

Section    1-103,    3,    A.C.A.    1939,    deiines  the    word 

"person"    as    including:    '^a    corporation,  company, 

partnership  or  association  or  society,  as  well  as  a 
natural  person." 

That  the  workmen's  compensation  law  is  intended 
to  include  all  such  "persons"  is  clearly  established 
by  Grabe  v.  hidustrial  Commission,  38  Ariz.  322, 
299  Pac.  1031;  Industrial  Commission  v.  Navajo 
County,  167  P.  (2d)  113,  64  Ariz.  172;  S.  E.  Kress 
<j&  Co.  and  Clarence  L.  Wise  v.  Superior  Court,  Mari- 
copa County,  66  Ariz.  67,   182  P.    (2d)   931. 

Under  the  Arizona  workmen's  compensation  law, 
according  to  the  provisions  of  Art.  XVIII,  Sec.  8, 
Constitution  of  Arizona,  as  amended;  and  Sec.  56-944 
and  56-945,  A.C.A.,  1939,  every  employee  is  afforded 
a  right  of  election  prior  to  injury,  whether  to:  be 
bound  by  the  compensation  law  or  to  preserve  any 
other  remedy  which  might  be  available  to  him.  If 
the  employee  fails  to  elect  to  reject  the  compensation 
law  before  injury,  under  Sec.  56-944  and  56-945, 
supra,  the  workmen's  compensation  law  becomes  his 
exclusive  remedy  against  the  employer   (and,  in  ef- 


feet,  against  co-employees)  except  as  provided  by 
Sec.  56-944  and  Sec.  56-945,  supra  (where  the  injury 
is  wilfully  inflicted  by  the  employer).  Alaham  Freight 
Co.  V.  Hunt,  29  Ariz.  419,  242  Pac.  658.  And  this 
applies  even  in  the  case  of  a  minor  unlawfully  per- 
mitted to  work  and  who  might  otherwise  disaffirm 
his  contract.  S.  H.  Kress  dc  Co.  v.  Superior  Court, 
Maricopa  County,  supra.  There  is  only  one  other 
qualification,  that  is  under  Sec.  56-949.  This  Section 
confers  no  affirmative  right  of  election  on  an  em- 
ployee who  has  elected  not  to  reject  the  provisions 
of  the  workmen's  compensation  law  in  the  manner 
provided  by  Sees.  56-944,  56-945  and  56-946  against 
a  co-employee.  The  right  of  election,  under  Sec. 
56-949,  is  limited  to  the  right  to  prosecute  an  action 
against  a  third  party  N'OT  in  the  same  employ.  We 
think  the  clear  implication  always  given  the  statute 
is  that  it  withdraws  entirely  the  subject  of  fellow 
servant  liability  for  all  purposes  to  avoid  litigation, 
friction  and  hatred  in  industry. 

The  maxim:  ^^Expressio  unius  est  exclusio  aUerius'* 
is  applicable. 

Further,  Sec.  56-949,  supra,  does  not  purport  to 
confer  upon  an  employee  the  right  to  collect  from 
the  employer,  or  his  insurance  carrier,  '^the  deficiency 
between  the  amount  actually  collected  and  the  com- 
pensation provided,  or  estimated  therein  for  such 
case"  when  a  co-employee  is  involved. 

If  the  Section  be  construed,  as  contended  for  by 
the  appellee,  and  an  employee  has  a  right  to  sue  a 


co-employee,  then  (under  that  interpretation)  he 
would  have  no  right  to  any  claim  against  the  em- 
ployer, or  his  insurance  carrier,  for  any  compensa- 
tion benefits  for  the  reason  that  the  election  is  limited 
to  ^'a  person  not  in  the  same  employ." 

If  apyjellee's  argument  be  valid  that  he  had  an  un- 
questioned right  of  election  after  injury  against  the 
co-employee,  and  he  elected  to  take  compensation,  it 
would  follow  that  his  cause  of  action  against  the  co- 
employee  would  be  assigned  to  the  employer,  or  his 
insurance  carrier,  as  a  matter  of  law.  We  would  then 
have  the  spectacle  of  the  employer,  or  his  insurance 
carrier,  having  the  right  to  sue  the  co-employee  to 
recover  the  losses  the  emploj^er,  and  the  insurance 
carrier,  would  be  bound  to  pay  under  the  compensa- 
tion law. 

We  can  conceive  of  no  result  that  would  do  more 
to  promote  and  engender  hatred  and  distrust  between 
employee  and  employer. 

Under  the  Constitution  the  fellow-servant  rule  as 
a  defense,  so  far  as  it  affects  the  liability  of  a  master 
for  injuries  to  his  servant  resulting  from  the  acts  or 
omissions  of  a  fellow  servant,  or  common  master,  is 
forever  abrogated;  and  the  defense  of  contributory 
negligence,  or  assumption  of  risk,  shall  in  all  cases 
whatsoever,  be  a  question  of  fact,  and  shall  at  all 
times  be  left  to  the  jury.  Constitution  of  Arizona, 
Art.  XVIII,  Sec.  4  (Fellow  Servant)  and  Sec.  5 
(Contributory  Negligence).  Appellee's  thesis  would, 
in  effect,  reinstate  the  fellow  servant  rule  in  part. 
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We  refer  the  Court  to  the  Arizona  employers' 
liability  cases:  Ariz.  Copper  Co.  v.  Hammer,  250  U.S. 
400,  63  L.  Ed.  1058,  30  S.C.  558;  Rohles  v.  Preciado, 
52  Ariz.  113,  79  P.  (2d)  504,  for  the  legislative  history 
prior  to  adoption  of  the  Arizona  workmen's  compensa- 
tion law.  For  construction  of  legislative  intent  after 
amendment  of  the  Constitution  see  Ocean  Ace.  & 
Guar.  Corp.  v.  Industrial  Commission,  32  Ariz.  275, 
257  Pac.  644;  Rohles  v.  Preciado,  supra. 

In  Ariz. -Hercules  Copper  Co.  v.  Crenshaw,  21  Ariz. 
15,  184  Pac.  996,  as  early  as  the  year  1919,  the  Court, 
in  a  unanimous  opinion,  per  Baker,  expressed  the 
thinking  of  the  Court  and  of  the  people  of  this  state. 
The  case  involved  the  matter  of  construction  of  the 
phrase  ^independent  contractor",  and  is  cited  as  one 
of  the  cases  under  Definition  220,  Agency,  Be- State- 
ment of  the  Law,  Arizona  Supplement.  The  defense  of 
the  company  was  that  Manuel  Segura,  employed  by 
Henry  Nolte,  an  alleged  independent  contractor,  was 
hired  to  sink  a  mining  shaft  at  the  rate  of  $35  per 
foot.  The  reasoning  in  the  case  is  particularly  apt. 

In  Corral  v.  Ocean  Ace.  {&  Guar.  Corp.,  42  Ariz.  213, 
23  P.  (2d)  934,  the  late  Justice  Ross,  probably  one 
of  our  most  cogent  writers,  said  (at  page  217)  : 

'^The  purpose  of  the  compensation  act,  as  has 
been  repeatedly  stated,  is,  as  much  as  possible, 
to  dispense  with  turmoil,  contention,  and  litiga- 
tion between  employer  and  employee,  and  to  place 
upon  business  the  burden  of  caring  for  employees 
injured,  or,  when  killed,  their  dependents.  Our 
compensation  law  is  replete  with  this  thought.** 
(Emphasis  supplied.) 


The  contention  made  by  appellee  in  re  the  case  of 
Judson  V.  Fielding  that  the  compensation  law  did  not 
amend  the  common  law  rights,  does  not  hold  good 
here.  The  workmen's  compensation  law  regulates  the 
status  of  employer  and  employee  in  Arizona.  Ocean 
Ace.  cO  Guar.  Corp.  v.  Industrial  Commission,  supra, 
Rohles  V.  Preciado,  supra. 

Api)ellee's  contention  that  the  provisions  of  the 
statute  doing  away  with  a  cause  of  action  against  a 
co-employee  are  unconstitutional  has  been  answered 
to  the  contrary.  Northern  Pac.  Ry.  Co.  v.  Meece 
(1916),  239  U.S.  614,  60  I..  Ed.  467;  MatUson  v. 
Minn.  St.  Ry.  Co.  (1914),  126  Minn.  286;  S.  H.  Kress 
c5  Co.  V.  Superior  Court,  Maricopa  Co.,  supra. 

In  any  event,  any  contention  appellee  might  have 
to  assert  such  a  remedy  is  foreclosed  by  the  authori- 
ties aforementioned. 


FELLOW  EMPLOYEE. 

At  page  28  of  our  opening  brief  we  cited  S.  H. 
Kress  &  Co.  and  C.  L.  Wise  v.  Superior  Court,  supra, 
as  the  "case  most  nearly  in  point"  on  this  issue.  The 
case  was  defended  by  the  Industrial  Commission  on 
the  same  premises  as  we  appear  as  a  party  in  this 
case.  Under  the  terms  of  our  policy  of  insurance,  is- 
sued pursuant  to  Sec.  56-921,  A.C.A.  1939,  the  Com- 
mission insures  the  entire  underlying  liability  of  the 
employer  to  his  employees,  including  the  cost  of  an 
action.  The  G-as  Company  in  this  case  asserts  that 
defendants  and  appellee  are  its  employees.  We  include 
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in  the  Appendix  a  quotation  from  our  brief  in  the 
Kress  case — our  argument  as  it  related  to  defendant 
Wise.  (Appendix  III.) 

In  our  opening  brief  we  limited  our  language  to 
the  "case  most  nearly  in  point"  for  the  reason  that 
in  the  decision  granting  the  writ  of  prohibition  in 
that  case — which,  of  course,  applied  to  both  defend- 
ants— the  Court  did  not  discuss  the  application  of 
the  law  as  it  related  to  Wise.  However,  it  did  order 
the  dismissal  of  the  complaint  as  to  Wise  as  well  as 
to  Kress  Company. 

The  facts  here  are  similar  to  those  in  Gray  v.  Ham- 
mond Lumber  Co.,  113  Ore.  570,  232  Pac.  637,  233 
Pac.  561,  234  Pac.  261,  which  we  shall  discuss  here- 
after. 

On  pages  72  and  73  of  the  appellee's  brief  he  makes 
further  reference  to  this  matter  and  intimates  that 
the  inters^enors-appellants  have  changed  their  theory 
of  the  case.  The  contrary  is  true.  The  matter  quoted 
from  the  Abstract  (page  72),  on  its  face,  shows  that 
what  intervenors-appellants  were  then  referring  to 
was  "rescission  after  election",  and  that  we  were  not 
then  discussing  the  "right  of  the  appellee  to  sue  a  co- 
employee." 

The  question  of  the  application  of  the  Kress  case  to 
the  matter  of  the  liability  of  a  co-employee  was  not 
in  the  mind  of  the  writer  in  connection  with  the  sub- 
ject then  under  consideration.  Therefore,  the  argu- 
ment and  authorities  cited  on  inviting  error  are  not 
apposite. 
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On  page  73  of  appellee's  brief  he  states: 

<<*  *  #  counsel  have  been  nonplussed  to  under- 
stand why  the  Commission  has  fought  so  tena- 
ciously to  prevent  the  Plaintiff  from  relieving  it 
of  a  $50,000.00  compensation  load 


*   *    *  yj 


The  explanation  is  clearly  indicated  by  the  fact  that 
we  merely  followed  identical  principles  and  policies 
as  were  presented  in  the  Kress,  and  many  other,  cases. 

For  the  information  of  the  Court  and  counsel  we 
may  say  that  we  know  of  no  case  which  better  illus- 
trates the  conflict  between  the  basic  principles  under- 
lying workmen's  compensation  laws  and  the  old  com- 
mon law  concepts  of  damages — which  appellee  is  here 
attempting  to  re-establish — which  have  been  termed: 
"the  absurd  luxury  known  as  personal  injury  litiga- 
tion", Foster  v.  Congress  Square  Hotel  Co.,  145  Atl. 
400,  67  A.L.R.  239,  128  Maine  50. 

The  fundamental  basis  upon  which  the  principles 
of  workmen's  compensation  are  erected,  i.e.  rehahili- 
tation  of  the  injured  'workman,  is  paramount.  It  was 
recently  stated  by  Marshall  Dawso7i,  Bureau  of  Labor 
Standards,  U.S.  Department  of  Labor,  in  an  address 
to  the  36th  Annual  Convention  of  the  International 
Association  of  Industrial  Accident  Boards  and  Com- 
missions, in  Milwaukee,  Wisconsin,  on  September  26, 
1950  (the  applicable  excerpt  from  which  is  presented 
as  Appendix  IV). 

The  record  here  discloses  that  every  effort  was 
made  by  appellee  to  enlarge  upon  his  injuries,  admit- 
tedly severe,  and  to  exhibit  them  to  the  jury.   The 
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emphasis  placed  thereon  could  only  —  in  appellee's 
mind  —  create  a  mental  condition  unfavorable  to  re- 
covery and  rehabilitation. 

Under  the  Arizona  workmen's  compensation  law  the 
Commission  has  a  special  fund  and  reserve  set  up  for 
contributing  additional  compensation  to  educate  and 
rehabilitate  workmen  injured  as  this  man  has  been. 
Sec.  56-955,  A.C.A.,  1939,  provides  for  the  setting  up 
of  a  special  fund  for  this  purpose.  Upon  the  present 
state  of  facts  the  Commission  would  probably  have 
this  man  in  college  to  get  his  degree  as  an  electrical 
engineer.  It  has  educated  one  injured  man  who  was  a 
telephone  lineman  to  become  a  dentist,  a  miner  lost 
his  eye  to  become  a  chiropractor,  a  truck  driver  be- 
came a  lawyer,  as  also  did  a  miner  who  lost  his  arm; 
etc.  We  thereby  curtailed  money  losses.  On  the  other 
hand,  this  case,  instead  of  costing  $50,000.00  may  cost 
double  that  sum — were  the  man  to  become  totally  dis- 
abled so  as  to  require  constant  medical  care,  or,  in 
the  case  of  his  death. 

Appellee  relies  on  Jiidson  v.  Fielding.  We  do  not 
think  the  case  is  apposite.  It  is  not  binding  upon  the 
Arizona  Courts,  nor  upon  this  Court,  for  the  reason 
that  it  was  not  decided  prior  to  the  adoption  of  the 
iVrizona  law;  and,  in  effect,  was  repudiated  by  the 
legislature  of  New  York.  It  construes  Sec.  29  of  the 
Workmen's  Compensation  Law  of  New  York,  before 
amendment. 


For  a  history  of  the  New  York  Act,  see  Can] 
V.  Elmhurst  Contr.  Co.  (1945),  53  N.Y.S.  (2d)  25,  268 
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A.D.  661.  In  1937  the  Massachiisetfe  court  reached  a 
different  conclusion  from  that  of  the  New  York  court, 
in  Caira  v.  Caira,  6  N.E,  (2d)  431.  So,  also,  did  the 
Ohio  court  in  Rosenberc/er  v.  L' Archer  (1936),  16 
Ohio  St.  265,  31  N.E.  (2d)  700,  as  well  as  the  cases 
cited  therein.  Ores^on,  likewise,  in  Gray  v.  Hammond 
Lumber  Co.,  supra. 

Another  argument,  which  we  think  is  very  persua- 
sive— that  the  legislature  did  not  intend  to  permit 
suits  between  employees,  who  were  both  subject  to  the 
compensation  law,  for  injuries  by  accident  arising  out 
of  and  in  the  course  of  employment — is  the  fact  that 
the  general  trend  in  workmen's  compensation  cases 
(including  Arizona)  is  to  impose  upon  the  employer 
the  liability  for  injuries  resulting  from  horseplay,  as- 
saults, and  other  causes,  where  it  is  now  generally 
held  that  it  is  sufficient  that  the  work  brings  the 
claimant  within  the  range  of  peril  by  requiring  his 
presence  there  when  disaster  strikes  {Horovitz  *^ Cur- 
rent Trends  in  Workmen's  Compensation'^  Assaults 
and  Horseplay.  41  Illinois  Law  Review  339-341;  Vol. 
4  N.A.C.C.A.  Law  Journal,  pp.  91-99,  at  page  98;  Vol. 
5,  N.A.C.C.A  Law  Journal,  pp.  56-65,  inc.;  Vol.  12 
Law  Society  Journal,  May,  1947,  No.  6;  and.  Vol.  25 
Indiana  Law  Journal,  pp.  573  and  575. 

Finally,  the  evidence  is  conclusive  that  appellee  ac- 
cepted the  benefits  under  the  award,  did  not  surrender 
them,  and  did  not  timely  appeal  the  matter  to  the 
Supreme  Court  to  have  the  award  vacated.  His  volun- 
tary olfer  to  stipulate  that  the  Industrial  Commission 
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have  a  lien,  of  course,  is  without  prejudice  as  to  the 
rights  of  the  intervenors-appellants,  and  was  so  un- 
derstood between  the  parties  when  the  stipulation  was 
entered  into. 

Appellee's  argument  that  a  fellow  servant  docs  not 
bear  the  burdens  of  the  compensation  system  is  unsup- 
ported by  the  facts.  The  State  bears  part  of  the  cost 
of  the  compensation  system  by  providing  the  housing, 
lighting,  heating,  water,  etc.  The  employer  bears  a 
maximum  of  65%  of  an  employee's  loss,  the  employee 
assumes  hot  less  than  35%  thereof,  for  permanent 
total  disability  and  temporary  total  disability,  and  a 
decreasing  amount  for  partial  disabilities.  His  estate 
gets  nothing  if  he  leaves  no  dependents,  and  the  com- 
pensation for  dependents  may  be  from  15%  to  66%'%, 
depending  upon  the  number.  Medical  fees  are  regu- 
lated (vSec.  56-966,  A.C.A.  1939).  The  rights  of  all  per- 
sons under  the  system  are  co-relative. 


THE  INDEPENDENT  CONTRACTOR  THEORY. 

Another  illustration  of  the  contradictory  concepts 
of  the  theory  of  the  workmen's  compensation  law,  and 
appellee's  contention,  is  indicated  in  his  argument 
with  reference  to  the  matter  of  independent  con- 
tractors. Appellee  stresses,  as  controlling,  the  common 
law  theory  of  ''master  and  servant".  The  words 
"master"  and  "servant"  do  not  appear  anywhere  in 
Art.  XVIII,  Sec.  8,  of  the  Constitution,  or  in  Art.  9, 
Chapter  56,  A.C.A.  1939,  as  amended. 
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The  workmen's  compensation  law  is  not  restricted 
to  the  common  law  theory  that  an  employee  is  a 
menial  or  a  common  laborer  (appellee's  brief,  page 
51).  On  the  contrary,  as  provided  in  Sees.  56-928  and 
56-929,  A.C.A.  1939,  the  whole  concept  is  an  enlarged 
one.  The  mere  size  of  the  defendant  is  immaterial. 

We  concede  that  an  agent  may  be  an  independent 
contractor.  However,  the  contract  in  issue  left  no 
doubt  on  that  score.  The  right  of  control  was  ex- 
pressly retained  by  the  Gas  Company. 

It  would  appear  futile  to  attempt  to  analyze  and 
distinguish  mthin  the  course  of  a  brief  all  the  cases 
cited  by  appellee.  In  Ariz.-Hercules  Cop.  Co.  v.  Cren- 
shaw, supra,  the  Court  said: 

a*  *  *  ^Q  draw  a  distinction  between  inde- 
pendent contractors  is  often  difficult,  and  the 
rules  which  courts  have  undertaken  to  lay  down 
on  the  subject  are  not  always  of  simple  applica- 
tion." 


RESTATEMENT  OF  AGENCY. 

With  reference  to  the  matter  of  restatement  of 
agency,  the  Arizona  Court  has  held  that  it  will  follow 
the  ''Restatement  of  Agency^'  if  it  is  a  matter  of  first 
impression.  The  matter  is  not  one  of  first  impression 
in  Arizona,  as  is  clearly  indicated  from  the  cases  cited, 
and  by  the  two  volumes  contained  in  the  pocket  sup- 
plement at  the  back  of  this  authority. 

The  McCrary  case  (appellee's  brief,  page  45)  shows 
many  points  of  conflict  with  the  facts  here.  The  Court 
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Court  noted  the  clear  distinction  made  by  the  amend- 
ment (Text  set  out  in  Appendix  V). 

It  is  noted  that  the  Arizona  limitation  is  more  strict 
than  the  Longshoremen's  Act,  both  before  and  after 
amendment.  The  Arizona  Act  reads:  "makes  applica- 
tion for  an  award".  The  Longshoremen's  Act  reads: 
*' acceptance  of  compensation  under  an  award". 


APPELLEE'S  LACK  OF  KNOWLEDGE. 

Another  matter  upon  which  we  think  some  com- 
ment is  necessary  as  raised  by  appellee's  brief  (page 
76)  is  the  alleged  lack  of  knowledge,  or  ignorance,  of 
appellee  of  his  obligation  to  elect  his  remedy,  if  any. 
The  evidence  is  clear,  and  the  law  is  unequivocal  (Art. 
XVIII,  Sec.  8,  Constitution)  that  the  employee  was 
given  the  right  to  exercise  his  option  to  settle  for  the 
compensation  and  he  did  so  by  failing  to  reject  the 
provisions  of  the  compensation  law  prior  to  the  in- 
jury. Sees.  56-944,  56-945  and  56-946,  A.C.A.  1939, 
prescribe  the  manner  of  election  as  between  the  em- 
ployer and  the  employee,  and  impliedly  between  his 
co-employees  (Sec.  56-949,  A.C.A.  1939).  And  the  lat- 
ter afforded  him  an  election  as  to  third  parties  in  the 
same  employ. 

Under  the  provisions  of  the  Constitution  and  the 
statute  he  is  charged  with  knowledge  thereof,  S.  H. 
Kress  d-  Co.  et  al.  v.  Superior  Court,  supra;  as  are 
also  his  dependents,  Corral  v.  Ocean  Ace.  <jc  Guar. 
Corp.,  supra ;  although  the  law  affords  them  a  limited. 
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and  special,  remedy  for  the  employee's  death.  Kay  v. 
Hillside  Mines,  54  Ariz.  36,  91  P.  (2d)  867.  Rules  of 
Commission  Nos.  70  to  76,  inc.,  are  designed  to  pro- 
tect the  rights  of  claimants. 

Counsel  argues  that  intervenors-appellants'  position 
is  predicated  upon  "technical  rules".  All  of  appellee's 
rights,  and  of  all  |)arties,  are  predicated  on  the 
statute.  Appellee  must  bring  himself  within  the  pro- 
visions of  the  statute.  The  Commission  has  no  juris- 
diction nor  right  to  extend  benefits  under  any  other 
theory.  Ft  must  enforce  the  law  impartially  as  be- 
tween employer  and  employee,  and  third  parties  who 
may  be  affected  thereby. 

The  cases  and  authorities  cited  by  appellee  on  this 
question  (pages  74  to  81  of  his  brief)  are  not  apposite 
under  the  Arizona  statute,  and  the  facts  in  the  case, 
upon  the  grounds :  first,  that  the  applicant  at  all  times 
believed  that  he  had  a  cause  of  action  again:5t  the  de- 
fendants; and,  secondly,  the  statute  upon  which  he 
relies  provides  no  election  as  against  a  co-employee, 
as  he  contends  on  page  77  of  his  brief. 


FINALITY  OF  AN  AWARD. 

In  Lee  Moor  Contr.  Co.  et  al.  i\  Industrial  Commis- 
sion, 65  Ariz.  300,  179  P.  (2d)  786,  the  Arizona  Su- 
preme Court  held  that  when  an  award  of  accident 
benefits  and  compensation  is  made,  and  becomes  final 
by  payment,  and  acceptance,  without  appeal,  it  is  res 
judicata  upon  all  parties.   This  accords  with  the  pro- 
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visions  of  Sec.  56-950  A.C.A.  1939,  and  Rules  28  and 
70  to  76,  inc.  of  the  Bides  of  Procedure  before  the 
Industrial  Commission.  Rule  72  reads: 

'^Acceptance  of  compensation  constitutes  elec- 
tion. Acceptance  of  compensation  from  the  Com- 
mission, or  other  insurance  carrier,  shall  be 
deemed  to  be  an  election  to  take  compensation." 

The  Rules  of  Procedure  have  been  adopted  under 
the  general  authority  of  the  Commission  to  make  such 
rules.  Sec.  56-920,  A.C.A.  1939;  and  have  the  effect  of 
law.  Smith  v.  Industrial  Commission,  65  Ariz.  43,  173 
P.  (2d)  753;  Guy  F.  Atkinson  v.  Kinsey,  61  Ariz.  127, 
144  P.  (2d)  547;  Nevitt  v.  Industrial  Commission,  70 
Ariz.  172,  217  P.  (2d)  1039. 


INVITED  ERROR. 

Appellee  urges,  brief,  page  72,  that  counsel  invited 
error  and  is  estopped  to  assert  a  different  theory. 
Coimsel  did  not  invite  error,  and  has  adopted  no  dif- 
ferent theory.  The  statement  concerning  our  status 
has  recently  been  affirmed  by  the  Supreme  Court  of 
Arizona  in  Orosco  v.  Industrial  Commission,  unre- 
ported. 

The  argument  appellee  quotes,  as  we  have  previously 
stated,  in  ivhich  the  remarks  were  made,  related  to 
rescission  of  election  after  receipt  of  compensation  by 
a  person  competent  to  make  an  election,  and  not  with 
the  question  of  the  right  to  sue  a  co-employee.  There- 
fore, the  argument  and  cases  cited  by  appellee  have 
no  application  here. 
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CONCLUSION. 

The  Gas  Company  asserts  that  an  independent  con- 
tractor is  not  involved  here.  The  Industrial  Commis- 
sion insures  not  only  the  workmen's  compensation  li- 
ability of  the  G-as  Company,  but  its  employer's  li- 
ability as  well,  including  the  cost  of  an  action.  In  de- 
fending this  case,  as  well  as  others  of  like  nature,  it 
acts  in  a  Fiduciary  capacity.  Sears  Roebuck  d  Co.  v. 
Harris,  69  Ariz.  320,  213  P.  (2d)  672. 

An  award  unreversed  by  the  Supreme  Court  is  con- 
clusive on  all  parties.  Lee  Moor  Contr.  Co.  v.  Indus- 
trial Commission,  supra.  The  award  in  this  case  is 
unreversed.  The  Court  has  no  jurisdiction  to  ignore 
the  same. 

The  judgment  of  the  trial  Court  should  be  re- 
versed. 

Dated,  Phoenix,  Arizona, 
October  30, 1950. 

Respectfully  submitted, 
H.  S.  McCluskey, 
Attorney  for  Intervenors- Appellants. 
Robert  E.  Yount, 
Of  Counsel. 


(Appendices  I  to  V  Follow.) 
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Appendix  I 

Article  XVIII,  Section  8 — Constitution 
of  Arizona 

"(Workmen's  Compensation.) — The  legislature 
sliall  enact  a  Workmen's  Compensation  Law  ap- 
plicable to  workmen  engaged  in  manual  or  me- 
chanical la])or  in  all  pu])lic  employment  whether 
of  the  state,  or  any  political  subdivision  or  muni- 
cipality thereof  as  may  be  defined  by  law  and  in 
such  private  employments  as  the  legislature  may 
prescribe  by  which  compensation  shall  be  required 
to  be  paid  to  any  such  workman  in  case  of  his 
injury  and  to  his  dependents,  as  defined  by  law,  in 
case  of  his  death,  by  his  employer,  if  in  the  course 
of  such  employment  personal  injury  to  or  death  of 
any  such  workman  from  any  accident  arising  out 
of,  and  in  the  course  of,  such  employment,  is 
caused  in  whole  or  in  part,  or  is  contributed  to,  by 
a  necessary  risk  or  danger  of  such  employment,  or 
a  necessary  risk  or  danger  inherent  in  the  nature 
thereof,  or  by  failure  of  such  employer,  or  any  of 
his  or  its  agents  or  employee  or  employees,  to  exer- 
cise due  care,  or  to  comply  with  any  law  affecting 
such  employment;  provided  that  it  shall  be  op- 
tional with  any  employee  engaged  in  any  such 
private  employment  to  settle  for  such  compensa- 
tion, or  to  retain  the  right  to  sue  said  employer 
as  provided  by  this  constitution;  and,  provided 
further,  m  order  to  assure  and  make  certain  a 
just  and  humane  compensation  law  in  the  state  of 
Arizona,  for  the  relief  and  protection  of  such 
workmen,  their  tvidows,  children  or  dependents,  as 
defined  hy  law,  from  the  burdensome,  expensive 
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and  litigious  remedies  for  injuries  to  or  death  of 
such  workmen,  noiv  existing  in  the  state  of  Ari- 
zona, ayid  producing  uncertaiyi  and  tm equal  com- 
pensation therefor,  such  employee,  engaged  in  such 
private  employment,  may  exercise  the  option  to 
settle  for  compensation  by  failing  to  reject  the 
provisions  of  such  Workmen's  Compensation  Law 
prior  to  the  injury."  (Emphasis  supplied.) 
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Appendix  11 

Section  99,  Chapter  83,  Session  Laws  of  Arizona 

(1925) 

''WHEREAS,  to  assure  and  make  certain  a 
just  and  humane  compensation  law  in  the  State 
of  Arizona,  for  the  relief  and  protection  of  work- 
men, their  widows,  children,  and  other  dependents, 
from  the  burdensome,  expensive  and  litigious  rem- 
edies for  injuries  to  or  death  of  such  workmen, 
now  existing  in  the  State  of  Arizona,  producing 
uncertain  and  unequal  compensation  therefor  and 
engendering  hatred  and  distrust  hetweem  employee 
and  employer,  an  early  operation  of  this  Act  is 
required  to  preserve  the  peace,  health  and  safety, 
an  emergency  is  hereby  declared  to  exist  and  this 
Act  is,  therefore,  hereby  exempted  from  the  opera- 
tion of  the  referendum  x^rovisions  of  the  State 
Constitution."  (Emphasis  supplied.) 


Appendix  HI 

'* Status  of  Kress  Case  As  It  Relates  to 
Defendant  Wise. 
"Wise  was  the  Assistant  Manager  of  the  Kress 
store  in  Phoenix.  He,  upon  the  written  representa- 
tion of  plaintiff  that  he  was  16  years  of  age,  em- 
ployed the  plaintiff  during  the  school  vacation  and 
put  him  to  work  as  a  stock  boy.  Other  than  that, 
there  are  no  allegations  or  showing  that  he  had 
anything  to  do  with  the  injury  sustained  by  the 
plaintiff. 

''Plaintiff,  and  defendant  Wise,  both  were  em- 
ployees of  the  defendant  Kress. 

"All  of  the  allegations  with  reference  to  employ- 
ment, insurance,  and  compliance  with  the  Compen- 
sation Law,  and  the  defenses  as  to  Kress,  apply 
with  like  effect  to  the  defendant  Wise.  Wise  was 
the  agent  of  Kress  in  employing  the  plaintiff. 

"If  plaintiff  is  subject  to  the  workmen's  com- 
pensation law  and  it  is  his  exclusive  remedy,  either 
on  the  point  of  being  bound  by  its  provisions  by 
reason  of  his  failure  to  elect  to  reject  the  act  prior 
to  injury,  or  in  the  alternative,  by  his  application 
for,  receipt,  and  acceptance  of,  compensation  bene- 
fits under  the  order  Sections  56-950  and  56-967, 
then  plaintiff  has  no  cause  of  action  against  Wise 
by  reason  of  the  following: 

'Sec.  56-949.  Liability  of  third  person  to  in- 
jured, employee.  If  an  employee  entitled  to  com- 
pensation hereunder  is  injured  or  killed  by  the 
negligence  or  wrong  of  another  not  in  the  same 
employ,  such  injured  employee,  or  in  the  case  of 


death,  his  dependents,  shall  elect  whether  to  take 
compensation  under  this  title  or  to  pursue  rem- 
edy against  such  other.  If  he  elect  to  take  com- 
pensation, the  cause  of  action  against  such  other 
shall  be  assigned  to  the  state  for  the  benefit  of 
the  compensation  fund,  or  to  the  person  liable 
for  the  payment  thereof,  and  if  he  elect  to  pro- 
ceed against  such  other,  the  compensation  fund 
or  person,  shall  contribute  only  the  deficiency 
between  the  amount  actually  collected  and  the 
compensation  provided  or  estimated  herein  for 
such  case.  Compromise  of  any  such  cause  of  ac- 
tion by  the  employee  or  his  dependents  at  an 
amount  less  than  the  compensation  provided  for 
herein  shall  be  made  only  with  the  written  ap- 
proval of  the  commission,  or  of  the  person  liable 
to  pay  the  same.'  (Emphasis  ours) 

the  point  being  that  both  claimant  and  Wise  were 
in  the  same  employ,  and  the  defendant  Wise  may 
not  be  sued  as  a  third  party  defendant." 


Appendix  IV 

Excerpt  from  address  to  36th  Annual  Convention 
of  International  Association  of  Industrial  Acci- 
dent  Boards   and   Commissions,   Milwaukee, 
Wisconsin,  September  26,  1950, 

by 

Marshall  Dawson,  Bureau  of  Labor  Standards, 
U.  S.  Department  of  Labor 

'*In  workmen's  compensation,  rehabilitation  as 
a  goal  must  be  kept  in  sight  from  the  day  of  a 
worker's  injury.  But  in  a  damage  suit,  rehabilita- 
tion is  kept  out  of  sight  and  so  far  as  possible 
out  of  mind  until  after  a  verdict  has  been  won.  Up 
to  that  point,  in  a  damage  suit  it  is  necessary  for 
the  lawyer  and  the  doctor  to  keep  the  injured  per- 
son appearing  as  hopeless  and  forlorn  as  possible. 
This  is  even  true  of  jury  appeals  in  workmen's 
compensation,  found  in  a  few  States,  as  explained 
to  me  by  the  distinguished  lawyer  and  former 
Ohio  commissioner,  Tom  Duffy.  The  pathetic 
plight  of  the  injured  person  and  his  family  is  ex- 
hibit No.  1  in  the  jury  trial.  The  strategy  is  to 
imply  that  the  insurance  carrier  is  rich  and  that 
the  injured  person  needs  money.  'That  done,'  said 
Mr.  Duffy,  'getting  a  verdict  is  like  taking  candy 
from  children.'  In  such  circumstances,  a  compen- 
sation commission  is  not  only  at  the  mercy  of  the 
legislature  and  the  courts,  but  also  of  the  lawyers. 

"The  distinction  between  liability  and  compen- 
sation attitudes  cannot  be  over-emphasized,  as  to! 
the  e:ft'ect  upon  a  rehabilitation  program.  The  di- 
rector of  a  rehabilitation  center  told  me  of  a  young 
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amputee  who  enrolled  in  the  center,  had  been  fit- 
ted with  artificial  members,  and  was  making  excel- 
lent progress  in  an  accounting  course.  He  had  been 
assured  a  good  job  upon  the  completion  of  his 
training.  But  one  day  he  took  oif  his  artificial 
members  and  dropped  the  training  course.  He  ex- 
plained to  the  director  that  when  he  enrolled  he 
had  expected  to  accept  a  voluntary  settlement  of 
$40,000  from  his  employer,  ))ut  now  a  lawyer  had 
told  him  that  if  he  sued  he  could  get  more  money. 
And  his  lawyer  wanted  to  exhibit  to  the  jury  a 
helpless,  not  a  rehabilitated  person." 
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Appendix  V 

Quotation  of  foot-note,  page  852,  Volume  67  Su- 
preme Court  report  of  American  Stevedores  v. 
Porello;  also  reported  in  330  U.S.  446,  and  91 
L.  Ed.  1011. 

"The  statute  formerly  provided,  44  Stat.  1440: 
'Acceptance  of  such  compensation  shall  operate 
as  an  assignment  to  the  employer  of  all  right  of 
the  person  entitled  to  compensation  to  recover 
damages  against  such  third  person,  whether  or  not 
the  person  entitled  to  compensation  has  notified 
the  deputy  commissioner  of  his  election'. 

''Under  this  form  of  the  statute  courts  had 
held  that  acceptance  of  compensation  precluded 
the  employee  from  suing  a  third  party  tort  feasor. 
Sciortino  v.  Dimon  S.  S.  Corp.,  D.  C,  39  F.  (2d) 
210,  affirmed  2  Cir.,  44  F.  (2d)  1019;  Toomey  v. 
Waterman  S.  S.  Corp.  2  Cir.,  123  F.  (2d)  718,  The 
Nako  Maru,  3  Cir.,  101  F.  (2d)  716,  Freader  v. 
Cities  Service  Trans.  Co.,  D.  C,  14  F.  Supp.  456. 
Contra,  Johnsen  v.  American-Hawaiian  S.  S.  Co., 
9  Cir.,  98  F.  (2d)  847. 

"As  amended  the  statute  provides,  52  Stat. 
1168:  'Acceptance  of  such  compensation  under  an 
award  in  a  compensation  order  filed  by  the  dep- 
uty commissioner  shall  operate  as  an  assignment 
to  the  employer  of  all  right  of  the  person  entitled 
to  compensation  to  recover  damages  against  such 
third  person. 

"33  U.S.C.  Sec.  933  (a),  33  U.S.C.A.  Sec.  933 
(a) :  'If  on  account  of  a  disability  or  death  for  ^ 
which  compensation  is  payable  under  this  chapter  ] 
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the  person  entitled  to  such  compensation  deter- 
mines that  some  person  other  than  the  employer 
is  liable  in  damages,  he  may  elect,  by  giving-  no- 
tice to  the  deputy  commissioner  in  such  manner 
as  the  conmiission  may  provide,  to  receive  such 
compensation  or  to  recover  damages  against  such 
third  person'." 
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No.  12,594 


IN  THE 

United  States  Court  of  Appeak 
For  the  Ninth  Circuit 


Tucson  Gas,  Electric  Light  and  Power 
Company,  a  Corporation, 

and 

The  Industrial  Commission  of  Arizona, 
a  Public  Agency, 

Intervenors- Appellants, 
vs. 

John  E.  Hubbell  and  Wilma  Hubbell, 

Appellees. 


PETITION  OR  MOTION  FOR  A  REHEARING. 


To  the  Honorable  William  Denman,  Chief  Judge,  and 
to  the  Honorable  Associate  Judges  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit: 

Come  now  intervenors-appellants,  by  their  under- 
signed attorney,  and  pursuant  to  Rule  25  of  the  Rules 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  move  the  Court  for  a  rehearing  on  its 
decision  of  March  14,  1951,  in  the  above-entitled  mat- 
1  ter,  and,  without  waiving,  and  continuing  to  rely  upon 
our  primary  assignments,  on  the  grounds  following: 


(a)  That  the  Court  erred  in  the  premises  in  hold- 
ing that,  under  the  evidence  and  the  law,  Sanderson  & 
Porter  are  independent  contractors. 

(1)  The  Court  holds  that  the  trial  court  "un- 
der the  contract  and  the  surrounding  circum- 
stances and  evidence  would  support  a  finding 
either  way". 

(b)  That  if  there  was  a  conflict  in  the  evidence  on 
the  status  of  independent  contractor — which  inter- 
venors-appellants  can  not  find,  and  the  opinion  of  the 
Court  points  out  no  such  conflict — then  under  the 
law  of  Arizona  the  determination  of  the  conflict  was 
for  the  jury  as  contended  by  the  defendant  Porter  et 
al.,  and  such  issue  is  jurisdictional. 

(c)  The  Court,  in  determining  the  issue  of  "elec- 
tion of  remedy"  on  the  basis  of  a  general  provision 
of  the  Constitution  (Article  XVIII,  Section  6)  failed 
to  give  effect : 

(1)  to  the  special  and  qualifying  provisions  of 
Article  XVIII,  Section  8,  as  amended ; 

(2)  to  the  provisions  of  the  workmen's  com- 
pensation statute;  and, 

(3)  to  the  Rules  of  the  Commission  (70-76, 
inc.)  relating  to  election  of  remedies; 

with  which  appellee  was  charged  with  the  duty  to 
know  as  a  matter  of  law. 

(d)  The  Court  failed  to  pass  upon  the  jurisdic- 
tional question  that  the  award  was  res  adjudicata,  un- 
less set  aside  on  certiorari  by  the  Supreme  Court  in 
the  manner  provided  by  the  Arizona  statute. 


ARGUMENT  ON  ASSIGNMENTS  OF  ERROR  NOS.  (a)  AND  (b). 

We  respectfully  contend  that  the  assignments  speak 
for  themselves  and  that  argument  thereon  would  be 
redundant. 

We  respectfully  contend  that  the  decision  fails  to 
meet  the  issues  tendered,  in  essential  particulars.  And, 
in  the  absence  of  a  clear  declaration  as  to  whether  the 
evidence  is  in  conflict — which  may  be  inferred  from 
the  decision — the  opinion  is  ambiguous,  and  its  rea- 
soning is  neither  persuasive  nor  compelling,  especially 
as  the  primary  authority  relied  on,  Johnsen  v.  Ameri- 
can-Hawaiian Steamship  Co.,  98  F.  (2d)  847,  9th  Cir. 
1938,  is  foundationed  on  a  premise  of  overreaching 
the  plaintiff.   There  is  no  such  evidence  here. 

As  long  as  the  decision  leaves  the  issue  in  a  twilight 
zone,  no  clear-cut  conclusion  is  possible.  Under  all  the 
facts,  we,  with  the  utmost  respect,  contend  that  the 
respective  litigants  are  entitled  to  have  these  issues 
determined.  It  remains  our  view  that  there  was  no 
essential  conflict  in  the  evidence  either  on  the  employ- 
ment status  of  Sanderson  and  Porter ;  or,  on  the  mat- 
ter of  the  Election  of  Remedies.  The  self-serving  plea 
is  not  lack  of  knowledge  but  of  ''full"  knowledge.  We 
contend  this  is  not  the  rule  in  Arizona. 


ARGUMENT  ON  ASSIGNMENT  OF  ERROR  (c). 

It  is  the  rule  in  Arizona  in  relation  to  constitutional 
and  statutory  construction  that  effect  must  be  given 
to  the  whole  of  a  section  or  chapter,  and  that  special 


(a)  That  the  Court  erred  in  the  premises  in  hold- 
ing that,  under  the  evidence  and  the  law,  Sanderson  & 
Porter  are  independent  contractors. 

(1)  The  Court  holds  that  the  trial  court  *' un- 
der the  contract  and  the  surrounding  circum- 
stances and  evidence  would  support  a  finding 
either  way". 

(b)  That  if  there  was  a  conflict  in  the  evidence  on 
the  status  of  independent  contractor — which  inter- 
venors-appellants  can  not  find,  and  the  opinion  of  the 
Court  points  out  no  such  conflict — then  under  the 
law  of  Arizona  the  determination  of  the  conflict  was 
for  the  jury  as  contended  by  the  defendant  Porter  et 
al.,  and  such  issue  is  jurisdictional. 

(c)  The  Court,  in  determining  the  issue  of  ''elec- 
tion of  remedy"  on  the  basis  of  a  general  provision 
of  the  Constitution  (Article  XVIII,  Section  6)  failed 
to  give  effect : 

(1)  to  the  special  and  qualifying  provisions  of 
Article  XVIII,  Section  8,  as  amended ; 

(2)  to  the  provisions  of  the  workmen's  com- 
pensation statute;  and, 

(3)  to  the  Rules  of  the  Commission  (70-76, 
inc.)  relating  to  election  of  remedies; 

with  which  appellee  was  charged  with  the  duty  to 
know  as  a  matter  of  law. 

(d)  The  Court  failed  to  pass  upon  the  jurisdic- 
tional question  that  the  award  was  res  adjudicata,  un- 
less set  aside  on  certiorari  by  the  Supreme  Court  in 
the  manner  provided  by  the  Arizona  statute. 


ARGUMENT  ON  ASSIGNMENTS  OF  ERROR  NOS.  (a)  AND  (b). 

We  respectfully  contend  that  the  assignments  speak 
for  themselves  and  that  argument  thereon  would  be 
redundant. 

We  respectfully  contend  that  the  decision  fails  to 
meet  the  issues  tendered,  in  essential  i^articulars.  And, 
in  the  absence  of  a  clear  declaration  as  to  whether  the 
evidence  is  in  conflict — which  may  be  inferred  from 
the  decision — the  opinion  is  ambiguous,  and  its  rea- 
soning is  neither  persuasive  nor  compelling,  especially 
as  the  primary  authority  relied  on,  Johnsen  v.  Ameri- 
can-Hawaiian  Steamship  Co.,  98  F.  (2d)  847,  9th  Cir. 
1938,  is  foundationed  on  a  premise  of  overreaching 
the  plaintiff.   There  is  no  such  evidence  here. 

As  long  as  the  decision  leaves  the  issue  in  a  twilight 
zone,  no  clear-cut  conclusion  is  possible.  Under  all  the 
facts,  we,  with  the  utmost  respect,  contend  that  the 
respective  litigants  are  entitled  to  have  these  issues 
determined.  It  remains  our  view  that  there  was  no 
essential  conflict  in  the  evidence  either  on  the  employ- 
ment status  of  Sanderson  and  Porter ;  or,  on  the  mat- 
ter of  the  Election  of  Remedies.  The  self-serving  plea 
is  not  lack  of  knowledge  but  of  "full"  knowledge.  We 
contend  this  is  not  the  rule  in  Arizona. 


ARGUMENT  ON  ASSIGNMENT  OF  ERROR  (c). 

It  is  the  rule  in  Arizona  in  relation  to  constitutional 
and  statutory  construction  that  effect  must  be  given 
to  the  whole  of  a  section  or  chapter,  and  that  special 


provisions  control  those  that  are  geenral ;  Home  Own- 
ers Loan  Corp.  v.  City  of  Phoenix,  51  Ariz.  455,  77 
P.  (2d)  818;  State  v.  Lumbermen's  Indemnity  Ex- 
change, 24  Ariz.  306,  209  P.  294;  and  that  when  they 
are  in  pari  materia  they  should  be  construed  together 
so  as  to  give  effect  to  each  if  possible. 

Sections  3  and  6  of  Article  XVIII  of  the  Consti- 
tution deals  with  the  subject  of  damages  generally. 
These  sections  are  modified  by  Section  8,  as  amended, 
which  deals  specially  with  proceedings  for  compensa- 
tion or  actions  for  damages  "for  injuries  which  arise 
out  of  and  in  the  course  of  employment",  and  which 
include  injuries  caused  by  a  third  party. 

As  we  read  the  decision,  the  Court  failed  to  give 
effect  to  the  election  by  appellee  to  abide  the  com- 
pensation law  when  he  failed  to  reject  its  provisions 
in  the  manner  provided  by  Sections  56-944  and  56-945, 
and  made  it  his  exclusive  remedy  under  Section  56- 
946,  including  the  election  to  make  it  his  exclusive 
remedy  against  third  parties  under  Sections  56-949 
and  56-950,  unless  he  made  his  election  in  the  man- 
ner provided  by  the  latter  two  sections  and  the  rules 
of  the  Commission  adopted  in  relation  thereto.  Rules 
70-76,  inclusive,  which  the  Commission  was  empow- 
ered to  adopt  under  the  provisions  of  the  statute. 

Appellee  was  charged  with  knowledge  of,  and  the 
duty  to  know,  the  provisions  of  the  statute,  and  of 
these  rules  at  the  time  he  elected  to  be  bound  thereby 
under  the  provisions  of  Sections  56-944  to  56-946,  56- 
949,  56-950;  S.  H.  Kress  Co.  v.  Superior  Court,  66 


Ariz.  67,  182  P.  (2d)  931.  One  of  the  primary  pur- 
poses of  the  statute,  and  of  these  rules,  is  to  expedite 
the  pajTuent  of  compensation  benefits;  and  the  stat- 
ute unequivocally  provides  that  ''one  who  makes  ap- 
plication for  an  award  *  *  *  waives  any  right  to  exer- 
cise any  option  to  institute  proceedings  in  any  court". 

There  is  no  qualifying  language  in  Sections  56-949 
or  56-950  with  reference  to  knowledge.  The  statute 
implies  that  when  the  appellee  made  his  election  to 
accept  the  (compensation  law  he  had  knowledge  of  the 
law  and  the  rules  of  the  Commission  and  his  rights 
thereimder.  He  was  under  notice  of  that  effect,  Sec- 
tion 56-944.  S.  H.  Kress  Co.  v.  Superior  Court,  supra. 

The  Court  has  wholly  failed  to  give  effect  to  the 
intent  and  purpose  of  the  Act  to  expedite  the  early 
payment  of  claims  and  to  eliminate,  insofar  as  prac- 
ticable where  matters  involving  injuries  by  accident 
arising  out  of  or  in  the  course  of  employment  are  con- 
cerned, private  litigation,  and  the  I'egulation  of  med- 
ical and  hospital  fees,  etc.  (56-966).  The  Court,  under 
the  facts,  in  our  opinion,  gives  undue  weight  to  the 
interpretation  of  the  word  "election",  and  fails  to 
even  mention  the  rules  of  the  Commission,  which 
have  been  of  long  standing,  interpreting  the  same.  It 
is  true,  in  the  absence  of  an  interpretation  hereof  by 
the  Supreme  Court  of  Arizona  these  particular  rules 
are  not  binding  on  this  Court,  ))ut  they  merit  great 
weight.  Federal  Land  Bank  of  Berkeley  v.  Warner, 
54  S.  Ct.  571,  292  U.S.  53,  78  L.  Ed.  1120,  91  A.L.R. 
380,  reversing  (1933)  23  P.  (2d)  563,  42  Ariz.  201; 


Copper  Queen  Consolidated  Co.  v.  Temtorial  Board 
of  Equalization,  84  P.  511,  9  Ariz.  383,  affirmed  1907, 
27  S.  Ct.  695,  206  U.S.  474,  51  L.  Ed.  1143.  And  the 
rules  generally  have  been  approved  by  the  Court,  Guy 
F.  Atkinson  Co.  v.  Kinsey,  61  Ariz.  127,  144  P.  (2d) 
547;  Smith  v.  Ind.  Com.,  65  Ariz.  43,  173  P.  (2d)  753; 
and  are  held  to  have  the  force  and  effect  of  statutes. 

We  respectfully  contend  that  the  rules  of  the  Com- 
mission are  entitled  to  greater  weight  than  mere  mere- 
tricious verbiage,  which  in  the  language  and  the  popu- 
lar song  of  the  day,  amounts  in  effect  to  '*!  Didn't 
Know  the  Gun  Was  Loaded". 

We  repeat  the  decision  is  silent  on  these  rules,  and 
is  contrary  to  the  express  language  of  the  statute  that 
"one  who  makes  application  for  an  award"  is  bound 
thereby  (56-950). 


ARGUMENT  ON  ASSIGNMENT  OF  ERROR  NO.  (d). 

We  refer  to  intervenors-appellants'  reply  brief, 
pages  19,  20. 

The  principles  of  res  judicata  apply  to  questions 
of  jurisdiction  as  well  as  to  other  issues,  and  as  well 
to  jurisdiction  of  the  subject  matter  as  of  the  parties. 
Johnson  v.  Muelherger,  71  S.  Ct.  474,  Advance  Sheet 
No.  9. 

It  is  respectfully  submitted,  therefore,  that,  upon 
the  present  state  of  the  record,  the  Court  in  the  judg- 


ment  of  counsel  is  in  error  and  the  case  should  be 
reversed. 

Dated,  Phoenix,  Arizona, 
April  2, 1951. 

Respectfully  submitted, 
H.  S.  McCluskey, 

Attorney  for  Intervenors- Appellants. 
Robert  E.  Youn^t, 
Of  Counsel. 
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Certificate  of  Counsel  in  Support  of  Petition 
OR  Motion  for  Rehearing. 


State  of  Arizona, 
County  of  Maricopa. — ss. 

H.  S.  McCluskey,  Attorney  of  Record  in  the  afore- 
entitled  action,  herein  and  hereby  certifies :  that  he  has 
read  the  aforegoing  Motion  for  Rehearing  and  the 
evidence  in  support  thereof,  and  in  his  judgment  the 
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Motion  is  well-founded;  that  it  goes  to  the  merits  of 
the  litigation,  and  is  not  interposed  for  delay. 

Dated,  Phoenix,  Arizona, 
April  2, 1951. 

H.  S.  McCluskey, 

Authority. 

Rule  25,  Rules  of  the  Circuit  Court  of  Appeals, 
Ninth  Circuit,  O'Brien's  Manual,  Supplement  No.  4, 
page  18. 
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Butler,  R.  W.  Hammill,  W.  E,  Hamilton, 
Francis  Blossom,  D.  J.  Walsh,  Harrison 
Smith,  P.  S.  Pelletier,  Wynn  Meredith, 
Individually  and  Doing  Business  as  Sander- 
son &  Porter,  and  Sanderson  &  Porter,  a 
Partnership, 

Appellants, 
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John  E.  Hubbell  and  Wilma  Hubbell, 

Appellees. 

Tucson  Gas,  Electric  Light  and  Power  Com- 
pany, a  corporation,  and  The  Industrl^l 
Commission  of  Arizona,  a  Public  Agency, 

Appellants, 
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Appellees. 


Petition  of  P.  G.  Taylor,  et  al.,  Appellants,  for 
Rehearing  and  Argument  in  Support 


P.  Gr.  Taylor,  et  al.,  appellants,  respectfully  petition  the 
court  for  a  rehearing  on  the  following  grounds : 

(1)  The  court  erred  in  holding  that  the  issue  of  election 
of  remedy  was  properly  tried  by  the  Court ; 
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(2)  The  court  erred  in  holding  that  the  issue  as  to  iden- 
tical employ  (to  use  the  court's  apt  expression)  was  prop- 
erly tried  by  the  court. 

(3)  We  realize  that  no  argument  could  be  advanced  in 
support  of  our  specifications  of  error,  1(a)  and  1(b), 
(wherein  we  contended  that  on  the  undisputed  evidence  we 
were  entitled  to  the  judgment  of  the  court  that  we  were  in 
identical  employ  with  Appellee,  John  E.  Hubbell,  that 
said  Appellee  did  elect  to  accept  compensation,  and  that 
said  Appellee  had  not  exliausted  his  remedies  through  the 
Commission)  that  would  not  be  repetitious  of  what  we 
have  already  stressed;  and,  so,  without  abandoning  those 
contentions,  we  merely  mention  them  to  preserve  our 
rights. 

ARGUMENT 

So  far  as  our  specifications  2(a)  and  2(b)  are  concerned, 
the  court,  as  we  understand  the  opinion,  agreed  that  there 
was  substantial  evidence  pro  and  con  on  the  issues  of  elec- 
tion of  remedy  and  identical  employ  but  held  that  we  were 
not  entitled  to  have  those  issues  submitted  to  the  jury. 
Hence,  our  grounds  (1)  and  (2)  above. 
In  answer  to  our  specifications  2(a)  and  2(b) — that  if 
there  was  substantial  dispute  in  the  evidence  on  said  issues, 
we  were  entitled  to  a  trial  by  jury  thereon — no  point  was 
made  by  Appellees  in  their  brief  that  such  issues,  or  either 
of  them,  were  for  the  Court's  exclusive  determination.  On 
the  contrary,  Appellees'  counsel  cited  as  correctly  stating 
the  rule  as  to  identical  employ  the  following: 

"As  in  civil  actions  generally,  where  the  evidence 
on  a  material  issue  in  actions  involving  the  relation  of 
master  and  servant  is  conflicting  or  admits  of  more 
than  one  inference,  the  question  therebv  raised  is  one 


3 
of  fact  for  the  determination  of  the  jury;  otherwise 
the  question  is  one  of  law  for  the  court."  56  C.J.S.  P. 
92. 

The  judgment  consequently  is  affirmed  on  a  theory 
evolved  by  the  court — one  which  we  at  no  time  heretofore 
have  had  an  opportunity  to  consider  or  discuss. 
The  court's  statement: 

"It  is  axiomatic  that  'every  court  of  general  juris- 
diction has  power  to  determine  whether  the  conditions 
essential  to  its  exercise  exist.'  (Texas  &  Pac.  Ry.  v. 
Gulf  Ry.,  270  U.S.  266,  274  (1926) ;  see  Rhode  Island 
V.  Mass.,  12  Pet.  (37  U.S.)  657,  718-720  (1838).)  Here 
the  district  court  had  jurisdiction  of  the  subject  mat- 
ter only  if  plaintiff  and  Sanderson  &  Porter  were  'not 
in  the  same  employ'  and  if  plaintiff  had  not  made  an 
election  under  the  statute  to  take  compensation.  (S.  H. 
Kress  &  Co.  v.  Superior  Court,  supra,  66  Ariz.  67,  182 
P.2d  931).  Being  jurisdictional,  these  issues  were 
triable  to  the  court,  not  the  jury.  And  the  district  court 
properly  withheld  them  from  consideration  by  the 
jury.  (See  Weaver  v.  Martori,  69  Ariz.  45,  208  P.2d 
652  (1949) ;  State  v.  Phelps,  67  Ariz.  215, 193  P.2d  921, 
924  (1948) ;  Dolese  Bros.  v.  Tollett,  162  Okla.  158,  19 
P.2d  570  (1933)." 

We  submit  that  this  is  an  incorrect  interpretation  of  the 
Arizona  statutes  and  decisions. 

SubjecH'  Matter  of  This  Action 

The  subject  matter  of  this  action  is  a  claim  at  common 
law  for  personal  injuries  due  to  negligence.  While  the 
plaintiffs  alleged  the  emjjloyment  of  John  Hubbell  by  the 
power  company  and  alleged  affirmatively  that  Sanderson 
and  Porter  were  independent  contractors  and  also  that  any 


4 
purported  election  on  his  part  to  take  compensation  was 
not  binding  on  him,  there  was  no  need  or  occasion  for  those 
allegations.  A  simple  complaint  alleging  the  negligence  of 
Sanderson  and  Porter  would  have  placed  his  case  in  court. 
This  would  have  required  the  defendants  to  allege  affirma- 
tively identical  employment  and/or  election  by  Mr.  Hubbell 
to  take  Compensation. 

It  is  respectfully  submitted  that  those  issues  in  such  a 
case  would  be,  and  that  in  this  case  they  were,  such  as 
might  be  raised  by  a  denial  of  negligence,  a  plea  of  contrib- 
utory negligence,  release  and  discharge,  etc.  Each  and  all 
of  those  defenses  are  jurisdictional,  in  that  if  sustained  the 
defendants  would  have  judgment.  The  classification  of  some 
as  jurisdictional  and  the  others  as  ordinary  defenses,  so 
that  the  former  must  be  tried  by  the  judge  alone  and  the 
latter  by  the  jury,  is,  we  believe,  utterly  foreign  to  the 
practice  prevailing  in  Arizona. 

As  support  for  the  proposition  that  the  issues  in  question 
go  to  the  jurisdiction  of  the  court  over  the  subject  matter, 
the  court  cites : 

S.  H.  Kress  v.  Superior  Court,  supra 

This  case  was  an  application  for  a  writ  of  prohibition 
against  the  Superior  Court  to  prevent  it  from  entertaining 
jurisdiction  in  a  case  where  the  complaint  alleged  that  the 
plaintiff  was  a  minor,  age  13,  was  illegally  employed  by  the 
defendant  and  not  bound  by  an  election  to  take  Compensa- 
tion through  failure  to  reject  the  same.  The  substantial 
question  in  the  case  was  whether  an  infant  of  that  age, 
being  illegally  employed,  could  waive  his  right  to  a  common 
law  action  against  his  employer.  The  court  held  that  such 
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a  minor  was  bound  by  the  provisions  of  the  Compensation 
Act  and  that  his  sole  claim  was  one  of  Compensation  under 
that  Act. 

It  is  true  that  the  court  granted  a  writ  of  prohibition  but 
we  call  the  court's  attention  to  the  last  paragraph  of  the 
opinion  in  which,  in  apologetic  language,  the  court  points 
out  that  it  would  not  ordinarily  assume  jurisdiction  by  writ 
of  prohibition  in  a  matter  of  that  kind  and  did  so  only  be- 
cause of  the  exigencies  of  the  case,  which  it  pointed  out. 
There  is  language  in  this  case  indubitably  to  the  effect  that 
a  trial  court  ought  not  to  assume  jurisdiction  of  a  suit  by 
an  employee  against  his  employer  where  he  alleges  in  his 
complaint  facts  showing  clearly  that  he  has  no  relief  except 
under  the  Compensation  Act.  It  is  nevertheless  clear  that 
the  Court  was  in  serious  doubt  as  to  the  jurisdictional  fea- 
ture of  the  case  and  proceeded  only  for  the  purpose  of 
putting  at  rest  the  long  delayed  determination  of  the  rights 
of  infants  in  illegal  employment. 

Had  the  action  in  the  Kress  case  been  by  a  plaintiff  al- 
leging that  he  was  an  invitee  of  the  defendant  or  that  he  as 
an  employee  was  excused  from  making  any  election  be- 
cause of  the  failure  of  the  defendant  to  post  the  notices 
required  by  law,  or  that  the  defendant  had  wilfully  inflicted 
injuries  upon  him,  (instances  excusing  an  election),  it 
would  have  been  incumbent  upon  the  defendant  to  raise  the 
issue  that  the  plaintiff  was  an  employee  insured  under  the 
Compensation  Act.  That  would  not  defeat  the  jurisdiction 
of  the  court  over  the  subject  matter  of  the  action,  but  would 
if  sustained,  defeat  the  action  itself.  In  that  sense  it  might 
be  considered  "jurisdictional."  But  that  either  party  could 
demand  a  jury  trial  on  the  issue,  we  submit  is  clear  under 
our  Arizona  practice. 
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In  support  of  the  proposition  advanced  by  this  court  that 
the  district  court  properly  withheld  these  issues  from  the 
consideration  by  the  jury,  the  Weaver,  Phelps  and  OJcla- 
homa  cases  set  forth  in  the  above  quotation  are  cited. 

In  the  Weaver  case,  supra,  an  eleven-year  old  child  was 
injured  while  placing  or  kicking  cantaloupes  on  a  conveyor 
belt  of  Martori.  Through  a  guardian  ad  litem  he  filed  suit 
for  damages  in  the  Superior  Court  against  Martori,  alleg- 
ing facts  showing  that  he  was  Martori's  employee  and  that 
he  had  not  rejected  the  provisions  of  the  Compensation 
Act.  His  counsel's  theory,  no  doubt,  was  that  a  child  of  that 
tender  age  could  not  waive  his  right  to  sue  his  employer. 
Since  under  the  Kress  case  this  eleven-year  old  boy  was 
deemed  to  have  made  an  election  to  accept  compensation,  it 
is  apparent  that  his  case  would  have  to  be  dismissed  be- 
cause of  his  presumed  election — not  for  any  jurisdictional 
reason.  Martori  removed  it  to  the  Federal  Court  which 
sustained  his  motion  for  summary  judgment,  the  reason 
being  as  indicated  above,  and  then  the  child  through  a 
guardian  filed  for  compensation  with  the  Commission.  He 
lost  out  again  because  the  court  held  he  was  not  an  em- 
ployee. The  court,  however,  rejected  the  Commission's  con- 
tention that  the  infant  had  elected  to  sue  at  law  because, 
it  held,  the  guardian  ad  litem  had  no  power  to  bind  the 
infant  to  an  election,  though  the  infant  himself  could  so 
bind  himself  by  failing  to  reject  the  Compensation  Act. 
Had  the  child  in  the  first  place  through  a  guardian  ad  litem 
filed  his  suit  on  the  basis  of  not  being  an  employee  (invitee, 
attractive  nuisance,  etc.),  the  Court  would  have  surely  had 
jurisdiction  even  though  defendant  had  pleaded  the  con- 
trary. After  all  this  litigation,  he  no  doubt  still  had  that 
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right,  and  to  a  trial  by  jury  if  the  issue  of  election  were 
raised. 

The  Phelps  case  was  a  mandamus  by  the  State  of  Ari- 
zona to  Judge  Phelps,  then  on  the  Superior  bench,  that  he 
proceed  to  try  a  criminal  matter  which  he  thought  was  be- 
yond his  jurisdiction.  The  court  took  the  other  view  and 
said,  among  other  things,  that  the  first  duty  of  the  court 
is  to  determine  whether  it  has  jurisdiction. 

We  think  it  not  inappropriate  to  call  to  the  court's  atten- 
tion the  court's  discussion  of  "jurisdiction." 

67  Ariz.  215  at  220,  193  P.  (2)  921  at  925. 
"In  Tube  City  Min.  &  Mill  Co.  v.  Otterson,  16  Ariz. 
305,  146  P.  203,  206,  L.R.A.  1916E,  303,  this  court  said: 
'The  test  of  jurisdiction  is  whether  or  not  the  tribunal 
has  power  to  enter  upon  the  inquiry;  not  whether  its 
conclusion  in  the  course  of  it  is  right  or  wrong.  (Citing 
cases.)' 

"In  this  Tube  City  case  our  court  quoted  with  ap- 
proval from  Manley  v.  Park,  62  Kan.  553,  64  P.  28,  as 
follows:  'Jurisdiction  over  the  subject-matter'  is  the 
right  of  the  court  to  exercise  judicial  power  over  that 
class  of  cases;  not  the  particular  case  before  it,  but 
rather  the  abstract  power  to  try  a  case  of  the  kind  or 
character  of  the  one  pending;  and  not  whether  the 
particular  case  is  one  that  presents  a  cause  of  action, 
or,  under  the  particular  facts,  is  triable  before  the 
court  in  which  it  is  pending,  because  of  some  inherent 
facts  which  exist  and  may  be  developed  during  the 
trial.  *  *  *  By  'jurisdiction  over  the  subject-matter'  is 
meant  the  nature  of  the  cause  of  action  and,  of  the 
relief  sought;  and  this  is  conferred  by  the  sovereign 
authority  which  organizes  the  court,  and  is  to  be 
sought  for  in  the  general  nature  of  its  powers,  or  in 
authority  specially  conferred.  *  *  *  The  power  to  de- 
termine and  decide  a  case  includes  the  power  to  decide 


8 
it  wrong  as  well  as  to  decide  it  right.  See  also  Bates 
V.  Mitchell,  67  Ariz.  151,  192  P.2d  720." 

The  Oklahoma  case,  supra,  is  concededly  similar  to  our 
own — a  suit  allegedly  against  one  not  in  the  same  employ. 
The  defendants  sought  to  show  that  the  plaintiff  had  made 
an  election  to  take  compensation  under  the  Act.  It  was  con- 
tended that  the  trial  court  erred  in  refusing  to  so  hold  and 
also  erred  in  refusing  to  submit  the  question  to  the  jury. 
The  decision  of  the  court  on  that  subject  is  as  follows : 

"(1)  A  trial  court  is  required  to  determine  the  legal 
question  of  whether  or  not  it  has  jurisdiction  of  the 
subject-matter  of  an  action  presented  to  it  for  deter- 
mination. If  it  does  not  have  jurisdiction  of  the  subject- 
matter  of  the  action,  it  cannot  legally  impanel  a  jury 
to  submit  any  question  to  a  jury.  It  is  neither  author- 
ized nor  required  to  submit  to  a  jury  the  question  of 
whether  or  not  it  has  jurisdiction  of  the  subject-matter 
of  an  action."  19  P. (2)  571 

It  may  be  that  the  court  had  in  mind  that  a  disputed  is- 
sue of  fact  on  the  question  of  election  was  for  the  judge 
alone  to  determine  but  we  suggest  that  a  reasonable  con- 
clusion may  be  derived  from  the  opinion  that  there  was  no 
dispute  in  the  evidence  on  that  score.  See  discussion  under 
paragraph  (2)  of  the  opinion.  In  any  event  this  OUahoma 
case  has  no  binding  force  in  Arizona.  Surely  here,  in  a 
case  of  this  sort,  there  can  be  no  question  of  the  right  to 
impanel  a  jury.  No  doubt,  there  are  many  points  of  simi- 
larity in  the  constitutions  and  laws  of  the  two  states  on 
this  subject  but  there  are  many  points  of  difference  and 
we  do  not  think  the  law  on  this  important  subject  should 
be  announced  for  the  courts  of  Arizona  on  the  basis  of  an 
Oklahoma  decision. 
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This  is  not  an  action  by  an  employee  against  his  em- 
ployer—both subject  to  the  jurisdiction  and  order  of  the 
Industrial  Commission,  unless  the  employee  has  affirma- 
tively rejected  the  Act.  An  alleged  stranger  to  the  employ- 
ment relation  is  involved.  When  he  pleads  that  the  plaintiff 
was  in  the  employ  of  another  and  affirmatively  elected  to 
take  compensation  from  him  or  his  insurer,  he  is  doing  no 
more  than  alleging  that  the  plaintiff  does  not  own  any 
cause  of  action  against  the  defendant.  The  court  went  to  ex- 
treme lengths  in  the  Kress  case  (apologetically)  and  surely 
will  not  extend  the  jurisdictional  theory  further. 

From  the  case  of  Moseley  v.  Lily  Ice  Cream  Company,  38 
Ariz.  417,  300  Pac.  958,  we  quoted  in  our  opening  brief  at 
page  33.  That  was  an  action  against  a  third  party  in  which 
the  defendant  undertook  to  claim  that  the  plaintiff  had 
made  an  election  to  accept  compensation  from  his  em- 
ployer. The  plaintiff  countered  his  purported  election  was 
not  binding  upon  him.  The  court  declared  an  election  "made 
in  a  case  of  this  nature  just  as  in  any  other  case  is  subject 
to  be  set  aside  for  many  reasons.  But  this  issue  must  be 
raised  by  the  pleadings."  The  decision  of  election  in  other 
cases  would,  of  course,  be  for  the  jury  and  not  the  court. 
Had  the  court  contemplated  that  it  was  for  the  judge  alone 
to  decide,  and  not  the  jury,  (heresy  in  Arizona)  it  would 
certainly  have  said  so. 

The  Issues  ShouSd  Have  Been  Left  to  the  Jury 
Whether  They  Were  Jurisdictional  or  Not 

Even  if  we  assume  that  the  court  is  correct  in  saying 
that  the  jurisdiction  of  the  court  over  the  subject  matter 
depended  upon  its  conclusion  that  the  Plaintiff,  John  Hub- 
bell,  and  these  defendants  were  not  in  the  same  employ  and 
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that  no  election  of  remedies  had  been  made,  it  does  not  fol- 
loAv,  we  respectfully  submit,  that  those  issues  should  have 
been  left  to  the  determination  of  the  court  alone.  On  the 
contrary,  we  believe  the  general  rule  is  applicable  here.  It 
is  well  stated  in  21  C.J.S.,  Courts,  Section  112,  Page  170: 

"The  question  of  jurisdiction  will  be  determined 
without  regard  to  hardship  or  the  merits  of  the  case, 
and,  in  general,  so  as  to  sustain  the  court's  jurisdic- 
tion where  possible.  It  is  to  be  determined  in  the  first 
instance  from  the  pleadings,  being  primarily  a  ques- 
tion for  the  court,  although  disputed  questions  of  fact 
are  for  the  jury.  One  who  seeks  action  by  a  court  has 
the  burden  of  demonstrating  its  jurisdiction  to  grant 
the  relief  sought." 

The  right  to  a  trial  by  jury  is  jealously  guarded  in  Ari- 
zona. In  all  actions  whether  sounding  in  law,  or  in  equity, 
the  parties  are  entitled  to  have  disputed  issues  of  fact  sub- 
mitted to  the  jury.  The  verdict  of  the  jury  has  the  same 
binding  effect  in  common  law  actions  as  it  has  at  common 
law;  and  while  the  court  may  disregard  the  verdict  of  the 
jury  in  an  action  sounding  in  equity,  it  must  nevertheless 
at  the  demand  of  a  party  submit  the  issues  of  fact  to  the 
jury,  and  "harken"  to  its  conclusion. 

Mounce  v.  Wighhnan,  30  Ariz.  45,  243  P.  916 

We  respectfully  submit  therefore  that  the  District  Court 
had  jurisdiction  of  the  subject  matter  of  this  action  at  all 
times  from  the  inception  of  the  removal  proceedings ;  that 
the  issues  of  identical  employ  and  election  of  remedy  were 
like  all  the  other  issues  of  fact  in  the  case,  for  the  deter- 
mination of  the  jury;  that  the  distinction  made  by  this 
Court  between  those  issues  of  fact  and  the  others,  so  far 
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as  the  right  to  a  jury  trial  is  concerned,  runs  counter  to 
the  constitution  of  the  United  States   (7th  Amendment) 
and  to  the  Constitution,  laws  and  decisions  of  Arizona. 
A  rehearing  is  respectfully  requested. 

Dated:  April  11,  1951. 

Confer  &  Jones 
By    Gerald  Jones 
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No.  12,595 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Robert  Stroud, 

Appellarit, 
vs. 

E.  B.  SwoPE,  Warden,  United  States 
Penitentiary,  Alcatraz,  California, 

Appellee. 


BRIEF  FOR  APPELLANT. 


JURISDICTION. 
I. 

This  ease  involves  a  petition  for  an  injunction  filed 
by  an  inmate  of  Alcatraz  against  the  warden  of  that 
institution  in  which  the  inmate  attempts  to  restrain 
the  warden  from  interfering  with  his  property  rights 
by  unreasonable  interference  with  his  correspondence 
with  his  business  agent,  and  seeks  other  redress  (R.  2, 
17). 

II. 

The  petition  filed  in  the  United  States  Court  for  the 
Northern  District  of  California,  Southern  Division, 


hereinafter  referred  to  as  the  District  Court,  alleges 
that  appellant  has  been  and  is  being  deprived  of  his 
property  rights  by  said  warden  acting  under  color  of 
a  statute  of  the  United  States  (R.  2,  3,  16)  ;  that  the 
actions  complained  of  are  the  result  of  a  conspiracy  to 
deprive  appellant  of  his  property  rights  without  due 
process  of  law  (R.  3,  14)  ;  and  that  as  a  part  of  said 
conspiracy  there  there  has  been  issued  an  unconstitu- 
tional order  of  an  executive  agency  of  the  United 
States  which  has  served  as  a  pretext  for  the  actions 
complained  of  (R.  4,  15). 

Under  these  circumstances,  the  District  Court  had 
jurisdiction  of  the  original  proceeding  pursuant  to 
sections  43  and  47  of  Title  8,  U.S.C.,  and  sections 
1343,  1442,  2282  and  2284  of  Title  28,  U.S.C.  (R.  4). 

III. 

Attached  to  the  original  petition  filed  in  the  District 
Court  was  a  motion  praying  for  the  production  of 
appellant  in  court  for  the  purpose  of  presenting  this 
action  in  propria  persona,  which  the  District  Court 
had  jurisdiction  to  grant  pursuant  to  section  1651  of 
Title  28,  U.S.C,  and  the  Supreme  Court's  opinion  in 
Price  V,  Johnston,  334  U.S.  226-291;  68  S.Ct.  1049 
(R.  18). 

IV. 

Pursuant  to  section  1291  of  Title  28,  U.S.C,  this 
court  has  jurisdiction  to  review  all  final  orders  of  the 
District  Court. 


ACTION  BELOW. 

On  March  20,  1950,  appellant  filed  in  the  District 
Court  a  petition  for  an  injunction  (R.  2-48)  restrain- 
ing E.  B.  Swope,  Warden  of  the  United  States  Peni- 
tentiary of  Alcatraz,  California,  from  unlawful  en- 
croachments upon  the  property  rights  secured  to  the 
appellant  by  the  Constitution  and  Laws  of  the  United 
States,  and  asking  for  other  redress  (R.  2,  16-17). 

On  March  21,  1950,  District  Judge  Louis  E.  Good- 
man denied  the  petition  and  dismissed  the  action  (R. 
48).  And  it  is  from  that  order  that  the  petitioner, 
the  appellant  herein,  brings  this  appeal. 


LEGAL  HISTORY. 
I. 

The  present  action  is  the  third  in  which  the  appel- 
lant, who  is  untrained  in  law,  has  attempted,  prob- 
ably ineptly,  to  secure  a  judicial  determination  of 
property  and  other  rights  secured  to  him  by  the  Con- 
stitution and  Laws  of  the  United  States  in  actions 
based  upon  the  operation  of  the  aforesaid  conspiracy, 
of  which  he  has  been  the  victim  for  nineteen  year's. 

II. 

In  April,  1943,  shortly  after  arriving  at  Alcatraz, 
lie  filed  a  petition  for  writ  of  habeas  corpus  in  the 
District  Court,  Stroud  v.  Johnston,  No.  23817  on  the 
docket  of  the  District  Court. 


The  petition  was  denied  and  the  action  dismissed 
in  a  memorandum  opinion  filed  by  Judge  Goodman 
on  May  7,  1943.  An  appeal  was  allowed  to  this  court 
and  the  action  of  Judge  Goodman  was  affirmed  in 
Stroud  V.  Johnston,  No.  10527,  in  an  opinion  filed  in 
this  court  on  December  10,  1943. 

Both  the  District  Court  and  this  Court  held  that  the 
matter  could  not  be  tried  on  habeas  corpus,  and  it 
was  the  opinion  of  practically  all  inmates  of  Alcatraz 
at  that  time  that  no  other  action  could  be  employed 
by  an  inmate. 

III. 

On  September  9,  1948,  following  the  reading  of 
Judge  Denman's  dissents  in  Price  v.  Johnston,  159 
F.  (2d)  234  and  Sanders  v.  Johnston,  159  F.  (2d)  74, 
in  which  the  correct  procedure  in  such  cases  is  ex- 
plained, appellant  filed  in  the  District  Court  a  peti- 
tion for  an  injimction  alleging  unlawful  invasion  of 
his  property  rights  in  violation  of  section  43  of  Title 
8,  U.S.C.  (Stroud  v.  Stvope,  No.  28295  on  the  docket 
of  the  District  Court). 

On  September  15,  1948,  there  was  a  hearing  before 
District  Judge  Dal  M.  Lemmon,  sitting  for  Judge 
Harris,  who  was  either  indisposed  or  otherwise  en- 
gaged, at  which  appellant  was  represented  by  two 
attorneys,  Mr.  William  Fallon,  111  Sutter  Street,  San 
Francisco,  appointed  by  Judge  Harris  to  represent 
appellant,  and  Mr.  Jacques  Leslie,  275  Beverly  Drive, 
Beverly  Hills,  California,  employed  by  appellant's 
agent  to  represent  him  without  consulting  appellant. 


At  the  hearing,  Mr.  Leslie  made  an  oral  argument 
which  was  wholly  unresponsive  to  the  issues  before  the 
court  and  which  the  appellant  now  knows  was  done 
deliberately,  with  the  intention  of  causing  the  action 
to  be  dismissed,  at  the  instigation  of  another  client, 
Mr.  Richard  Palomar,  who  hoped  to  induce  appel- 
lant's agent,  L.  G.  Marcus,  to  sign  a  contract  giving 
Mr.  Palomar  the  moving  picture  and  television  rights 
to  the  story  of  the  appellant's  life  under  terms  not 
favorable  to  the  interests  of  appellant. 

The  petition  in  that  case,  although  legally  suf- 
ficient, had  l)een  drawn  at  a  time  when  the  appellant 
was  under  great  physical  and  mental  stress  and  was 
not  nicely  drawn. 

Judge  Lemmon  felt  that  in  view  of  the  fact  that 
appellant  was  represented  by  attorneys  at  the  hear- 
ing, the  pleadings  should  be  properly  drawn.  In  a 
memorandum  opinion  filed  on  December  7,  1948,  he 
dismissed  the  action  without  prejudice  and  with  leave 
to  amend  the  pleadings,  pointed  out  some  of  their 
shortcomings,  and  allowed  ten  days  in  which  to  file 
the  new  pleadings. 

C.  W.  Calbreath,  Clerk,  failed  to  serve  copies  of 
Judge  Lemmon 's  opinion  and  order  upon  appellant's 
attorneys  within  the  time  limit  specified. 

Upon  learning  of  the  opinion,  William  Fallon  con- 
tacted Judge  Harris  and  was  assured  by  Judge  Harris 
that  he  would  make  no  issue  of  the  time  and  that  the 


new  pleadings  could  be  filed  at  the  convenience  of 
attorneys  (see  R.  7,  8,  paragraphs  VII,  ^^EII,  and 
Exhibit  A,  R.  29-34). 

Mr.  Fallon  informed  appellant  that  he  had  no  facil- 
ity for  preparing  legal  papers. 

Mr.  Leslie  promised  appellant  that  he  would  pre- 
pare the  new  papers  at  once,  and  continually  and  re- 
peatedly renewed  that  promise  over  a  period  of  one 
year,  at  the  end  of  which  time  it  became  obvious  to 
appellant  that  Mr.  Leslie  had  never  at  any  time  had 
any  intention  of  conforming  to  Judge  Lemmon's 
ruling  or  of  properly  representing  the  appellant  (R. 
33-34). 

IV. 

Under  these  circumstances,  appellant  drew  the  new 
pleading  himself,  conforming  to  the  best  of  his  ability 
to  the  suggestion  of  Judge  Lemmon  and  using  more 
recent  overt  acts  by  the  appellee  as  a  basis  for  the 
action,  and  filed  his  petition  as  a  completely  new 
action,  and  that  is  the  action  which  he  now  brings 
before  this  court  on  appeal. 


STATEMENT  OF  CASE. 
I. 

This  case  involves  a  petition  for  an  injunction  and 
other  relief  brought  by  an  inmate  of  Alcatraz  against 
the  warden  of  that  institution  in  which  the  inmate 
seeks  to  restrain  said  warden  from  interfering  with 
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his  lawful  and  reasonable  correspondence  with  his 
business  agent,  Mr.  L.  G.  Marcus,  other  encroach- 
ments upon  his  property  rights,  and  judgment  for 
actual  damages  suffered  by  appellant  as  a  result  of 
encroachments  upon  his  property  rights  by  the  ap- 
pellee (R.  16-17,  Prayer). 

II. 

The  petition  (R.  2-48)  was  filed  in  the  District 
Court  on  March  20,  1950,  was  assigned  to  Judge  Louis 
E.  Goodman,  and  was  arbitrarily  dismissed  by  a  one- 
sentence  order  filed  on  March  21,  1950  (R.  48)  and 
it  is  that  order  that  forms  the  basis  of  this  appeal 
(R.  49). 

III. 

The  appellant  is  serving  a  life  sentence  and,  since 
1916,  has  been  continuously  confined  in  solitary  con- 
finement, and  for  the  last  eight  years  he  has  been 
confined  in  solitary  confinement  in  Alcatraz.  For 
many  years  while  confined  at  Leavenworth,  he  de- 
voted himself  to  raising  birds  and  carrying  on  re- 
search in  the  fields  of  Avian  Pathology ;  Hematology ; 
Bacteriology;  and  Therapeutics,  with  the  result  that 
he  became  widely  and  favorably  known  among  scien- 
tists and  bird  fanciers  throughout  the  world  as  the 
leading  authority  on  the  diseases  of  pet  birds  and  as 
a  wi^iter. 

This  activity  had  been  going  on  with  the  approval 
of  various  Attorneys  General  for  many  years  prior 
to  the  establishment  of  the  Federal  Prison  Bureau; 
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the  appellant  had  made  manj^  important  scientific  dis- 
coveries, and  had,  by  his  efforts,  established  business 
interests  beyond  the  prison  walls. 

In  1931,  Sanford  Bates  created  conditions  making 
it  impossible  for  the  appellant  to  carry  on  by  order- 
ing Thomas  B.  White  to  stop  the  appellant  from 
buying  supplies  for  his  birds. 

The  appellant,  being  unfamiliar  with  legal  proc- 
esses, but  not  unfamiliar  with  the  arts  of  writing  and 
salesmanship,  liad  the  temerity  to  challenge  the  au- 
thority of  the  Bureau  before  the  court  of  public 
opinion. 

When  the  appellant's  publicity  campaign  broke  on 
October  4,  1931,  Sanford  Bates  excused  his  conduct 
by  plucking  out  of  thin  air  a  rule  not  previously 
promulgated  but  prior-dated  to  July  1,  1931,  so  that 
it  would  not  look  as  if  it  had  been  invented  for  the 
occasion,  to  the  effect  that  prison  inmates  were  not 
allowed  to  conduct  business  by  correspondence  (R.  3, 
16).  But  he  came  up  with  the  bright  idea  of  having 
appellant's  business  socialized  under  the  Prison  In- 
dustries, Inc.,  and  had  contracts  drawn  to  the  effect. 

Four  hundred  and  thirty-one  members  of  Con- 
gress made  representation  to  Mr.  Bates,  and  some  of 
them  told  him  bluntly  that  they  had  not  voted  him 
the  power  he  possessed  to  have  it  used  to  destroy  any 
man's  property,  the  fruit  of  years  of  industry  and 
good  conduct.  Others  informed  him  that  he  had  better 
pay  more  attention  to  the  Constitution  of  the  United 
States  and  less  to  the  doctrines  of  Karl  Marx. 


Mr.  Bates  was  forced  to  abrogate  his  rule  so  far  as 
appellant  was  concerned,  but  thereupon,  while  publicly 
pretending-  to  encourage  the  appellant,  Sanford  Bates, 
James  V.  Bennett,  Austin  H.  McCormick,  Fred  G. 
Zerbst,  and  many  other  officials  of  the  Federal  Prison 
Bureau  entered  into  a  conspiracy  to  destroy  appel- 
lant's property  and  make  it  impossible  for  appellant 
to  ever  obtain  funds  by  any  lawful  means  whatsoever 
that  he  might  use  to  expose  the  machinations  of  the 
Federal  Prison  Bureau  or  create  public  pressure  for 
his  release.  That  conspiracy  still  exists  and  the  ap- 
pellee herein  is  a  party  thereto  (R.  3,  5,  16). 

IV. 

Attached  to  the  original  petition  filed  in  the  District 
Court  was  a  motion  praying  for  an  order  for  the  per- 
sonal appearance  of  the  appellant  for  the  purpose  of 
prosecuting  his  Action  before  the  District  Court  in 
propria  persona  (R.  18). 

V. 

The  petition  alleges  unlawful  invasion  of  the  prop- 
erty rights  of  the  appellant  (R.  3,  9,  12)  by  the  ap- 
pellee (R.  5,  9,  12,  16)  by  interference  with  the  com- 
munications of  appellant  with  his  business  agent  and 
others  (R.  9,  12),  and  attached  thereto  are  two  ex- 
amples of  the  type  of  communication  interfered  with 
(Exhibit  A,  R.  29,  and  Exhibit  B,  R.  22). 

VI. 

The  petition  further  alleged  that  all  acts  com- 
plained of  arc  a  result  of  the  aforementioned  con- 
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spiracy  (R.  3,  5,  14)  ;  that  the  purpose  of  said  con- 
spiracy is  to  damage  appellant  in  his  property  rights 
(R.  3-4,  6,  16) ;  that  appellant  has  suffered  serious 
financial  loss  as  a  result  of  the  actions  of  appellee  (R. 
12,  16) ;  that  said  actions  have  been  taken  pursuant  to 
an  unconstitutional  order  of  an  executive  agency  of 
the  United  States  (R.  4,  15)  ;  asked  the  court  to  re- 
strain the  appellee  (R.  17)  from  enforcing  said  order 
and  to  declare  said  order  null  and  void  because  of 
repugnance  to  the  Constitution  of  the  United  States; 
and  that  the  court  render  judgment  for  the  appellant 
in  the  amount  of  his  actual  financial  loss  (R.  18). 


QUESTIONS  PRESENTED. 
I. 

Does  a  citizen  of  the  United  States,  even  though 
incarcerated  in  a  penitentiary,  retain  property  rights 
that  his  keepers  are  bound  to  respect? 

II. 

Are  his  rights  to  own  property  protected  from 
official  encroachment  and  conspiracy  by  sections  43 
and  47  of  Title  8? 

III. 

Are  the  facts  alleged  in  the  petition  (R.  2-48)  filed 
in  the  District  Court,  if  true,  sufficient  to  entitle  ap- 
pellant to  the  relief  prayed  for? 
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IV. 


Does  a  single  District  Judge  have  authority  to  dis- 
miss a  petition  for  an  injunction  seeking  to  restrain 
an  employee  of  the  United  States  from  enforcing  an 
order  of  an  executive  agency  of  the  United  States  on 
the  grounds  that  said  order  is  repugnant  to  the  Con- 
stitution of  the  United  States? 

V. 

Does  appellant,  an  inmate  of  Alcatraz,  in  view  of 
the  facts  set  out  in  his  motion  (R.  18),  have  a  right 
to  prosecute  this  action  in  propria  persona'^ 


ARGUMENT. 

ONE. 

APPELLANT  CONTENDS  THAT  AS  A  CITIZEN  OF  THE  UNITED 
STATES  HE  RETAINS  ALL  THE  PROPERTY  RIGHTS  OF 
OTHER  CITIZENS  OF  THE  UNITED  STATES,  AND  THAT  HIS 
KEEPERS  ARE  BOUND  BY  LAW  TO  RESPECT  THOSE 
RIGHTS. 

I. 

In  his  Summwnj  of  Allegations,  paragraphs  I  to  V 
(R.  13-14)  appellant  has  claimed  certain  property 
rights  that  under  our  Constitution  and  Laws  are  se- 
cured to  all  persons,  and  he  contends  that  possession 
of  property,  as  a  matter  of  reason,  presupposes  the 
right  to  sell,  bequeath,  or  transfer  said  property  in 
any  lawful  mamier  whatsoever,  since  anything  less 
is  an  encroachment  upon  ownership. 
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Appellant  calls  the  court's  attention  to  Coffin  v. 
Reichard,  143  F.  (2d)  443,  wherein  the  court  said: 
**A  prisoner  retains  all  the  right  of  the  ordinary 
citizen  except  those  expressly,  or  by  necessary 
implication,  taken  from  him  by  law.  While  the 
law  takes  his  liberty  and  imposes  a  duty  of  servi- 
tude and  observance  of  discipline  for  his  regula- 
tion and  that  of  other  prisoners,  it  does  not  deny 
his  right  to  personal  security  against  unlawful 
invasion." 

''When  a  man  possesses  a  substantial  right,  the 
courts  will  be  diligent  in  finding  a  way  to  protect 
it.'^ 

Under  the  Fifth  Amendment  to  our  Constitution 
the  fundamental  rights  are  life,  liberty,  and  projyerty. 
No  further  comment  upon  the  implication  of  this 
opinion  is  necessary. 

II. 

In  the  case  of  Stroud  v.  Swope,  No.  28295  on  the 
docket  of  the  District  Court,  an  action  in  which  appel- 
lant attempted  to  raise  the  same  issues  presented  here. 
District  Judge  George  B.  Harris,  at  a  hearing  on 
October  11,  1948,  commenting  from  the  bench,  said : 

''To  deprive  any  man  of  the  fruits  of  his  mental 

industry  is  to  destroy  that  man." 

III. 

On  December  7,  1948,  Stroud  v.  Swope,  No.  28295, 
was  dismissed  without  prejudice  with  leave  to  amend, 
as  previously  pointed  out  (Legal  History,  section  III, 
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infra)   by  District  Judge  Dal  M.  Lemmon,  who  on 
page  3  of  his  memorandum  opinion  said: 

*'That  the  petitioner  has  property  rights  in  his 
book  is  unquestioned.  Yet,  if  the  interference 
with  his  correspondence  is  unreasonable  and  is 
unjustified  as  a  prison  regulation  and  injures  his 
property  rights  such  rights  may  be  and  should  be 
protected  by  the  equital^le  remedy  of  injunc- 
tion .  .  ." 

The  law  on  this  point  is  well  settled  so  there  is 
nothing  to  be  gained  by  belaboring  it  further.  It  is 
true  that  appellant  has  been  deprived  of  his  liberty 
by  due  process  of  law,  and  those  in  authority  over  him 
have  a  duty  to  retain  custody  of  his  person  and  to 
maintain  order  in  the  institution  to  which  he  is  com- 
mitted, but  at  that  point  their  duty  and  their  author- 
ity ends.  They  have  no  jurisdiction  over  his  property, 
whether  that  property  is  land  or  money  given  or  be- 
queathed to  him  or,  like  his  book,  due  to  the  creative 
activity  of  his  mind,  so  long  as  he  devotes  his  property 
to  lawful  purposes. 


TWO. 


THE  APPELLANT  CONTENDS  THAT  HIS  RIGHT  TO  OWN  PROP- 
ERTY MAY  BE  PROTECTED  FROM  OFFICAL  ENCROACH- 
MENT AND  CONSPIRACY  BY  SECTIONS  43  AND  47  OF  TITLE 
8,  U.S.C. 

I. 

Section  41  of  Title  8  gives  statutory  force  to  the 
rights  guaranteed  by  the  5th  and  14th  amendments, 
and  clearly  states  that  all  persons  shall  have  equal 
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rights  under  the  law  and  security  in  their  persons  and 
property.  It  does  not  say  all  persons  except  prison 
inrmites,  and  there  is  no  case  in  the  code  annotated 
where  it  has  been  so  construed.  (Title  8  and  9  Anno- 
tated. West  Publishing  Company.  See  Pocket  Part 
up  to  1948.) 

Section  43  provides  for  civil  redress  where  the  citi- 
zen is  injured  in  his  property  rights  by  official  en- 
croachment. 

Section  47  provides  for  civil  redress  where  the  en- 
croachment and  injury  is  the  result  of  a  conspiracy 
by  any  two  persons. 

Section  1343  gives  the  United  States  District  Courts 
jurisdiction  of  civil  rights  cases.  There  is  no  case  law 
holding  that  these  sections  do  not  apply  to  the  Federal 
convict  the  same  as  to  all  other  persons. 

II. 

Appellant  calls  the  court's  attention  to  Circuit 
Judge  Denman's  dissenting  opinions  in  Sanders  v. 
Johnston,  159  F.  (2d)  74,  and  in  Price  v.  Johnston, 
159  F.  (2d)  234. 

The  Sanders  case  was  not  appealed  because  the 
issue  became  moot. 

The  Price  case  was  carried  to  the  Supreme  Court, 
which  not  only  sustained  Judge  Denman's  dissent,  but 
actually  enlarged  and  expanded  it.  (Price  v.  Johnston, 
334  U.  S.  266-291;  68  S.Ct.  1049). 

No  further  argument  is  necessary. 
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THREE. 


APPELLANT  CONTENDS  THAT  THE  FACTS  ALLEGED  IN  HIS 
PETITION  (R.  2-48),  IF  TRUE,  ARE  SUFFICIENT  TO  ENTITLE 
HIM  TO  THE  REDRESS  HE  SEEKS  (R.  16-17). 

No  argument  on  this  point  is  necessary.  A  large 
amount  of  case  law  could  be  cited,  but  it  would  all  be 
redundant.  The  petition  itself  alleges  all  the  elements 
mentioned  in  the  statutes,  and  nothing  more  is  re- 
quired. A  careful  reading  of  the  annotation  of  civil 
rights  cases  up  to  and  including  1948  (See  Pocket 
Part,  Title  8  and  9  Annotated)  discloses  no  case  to 
the  contrary. 


FOUR. 


APPELLANT  CONTENDS  THAT  THE  SINGLE  DISTRICT  JUDGE 
HAS  NO  AUTHORITY  TO  DISMISS  ANY  ACTION  IN  WHICH 
THE  PETITION  SEEKS  TO  RESTRAIN  A  GOVERNMENT  EM- 
PLOYEE FROM  ENFORCING  AN  ORDER  OF  AN  AGENCY  OF 
THE  UNITED  STATES  ON  THE  GROUND  THAT  SAID  ORDER 
IS  REPUGNANT  TO  THE  CONSTITUTION  OF  THE  UNITED 
STATES. 


In  paragraph  III  of  the  jurisdictional  statement  (R. 
4)  the  petition  alleges  that  all  acts  complained  of  have 
been  done  under  the  legal  pretext  of  complying  with 
an  unconstitutional  order  of  the  Prison  Bureau. 

(Note:  Through  some  typographical  error  the 
word  Board  appears  in  the  printed  record  where 
the  word  Bureau  was  intended.  In  the  original 
text  on  file  in  the  District  Court  the  word  Bureau 
was  employed.) 
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II 


In  paragraph  II  of  Statement  (R.  5)  appellant 
alleges  that  he  was  robbed  of  all  proceeds  from  his 
book,  Diseases  of  Canaries,  as  the  resnlt  of  a  conspir- 
acy within  the  Federal  Bureau  of  Prison,  while  in 
paragraph  VIII,  Smnmarij  of  Allegations  (R.  15)  the 
petition  contains  the  allegation  that  the  first  act  of 
said  conspiracy  was  the  issuance  of  an  unconstitu- 
tional order  by  the  Federal  Plison  Bureau.  While  in 
paragraph  IX  (R.  15)  appellant  alleges  that  said  order 
was  directed  at  him  personally  and  is  ivholly  repug- 
nant to  the  Constitution. 

Ill 

In  his  prayer,  (R.  16-17)  appellant  prays  that  the 
court  issue  a  permanent  injunction  declaring  said 
order  repugnant  to  the  Constitution  and  forever  re- 
straining the  appellee  from  enforcing  it. 

IV 

These  allegations  are  sufficient  to  bring  the  case 
under  sections  2282  and  2284  of  Title  28.  The  latter 
section  provides  for  the  procedure  to  be  followed  in 
such  cases  and  is  clear  and  unambiguous  in  its  terms. 

Subsection  (1)  of  Section  2284  provides  that  the 
District  Judge  to  whom  a  petition  is  submitted  shall 
file  same  and  notify  the  Chief  Judge  of  the  Circuit 
Court.  Subsection  (5)  provides  that  the  action  shall 
not  be  dismissed  by  a  single  judge. 

Under  these  circumstances  in  the  face  of  the  clear 
provisions  of  the  statute,  Judge  Goodman's  action  in 
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treating  the  petition  as  one  for  a  writ  of  habeas 
corpus  is  so  arbitrary  and  capricious  as  to  amount  to 
an  abuse  of  power  and  a  total  failure  to  perform 
the  judicial  functions  of  his  office. 


FIVE. 


APPELLANT  CONTENDS  THAT  EVEN  THOUGH  HE  IS  AN  IN- 
MATE OF  ALCATRAZ,  HE  HAS  A  RIGHT  TO  PROSECUTE 
THIS  ACTION  HIMSELF  BOTH  HERE  AND  BEFORE  THE 
DISTRICT  COURT  FOR  THE  FOLLOWING  REASONS: 

a.  That  as  a  result  of  the  conspiracy  previously 
mentioned  (R.  3,  5, 15,  16)  for  eleven  years  at 
Leavenworth,  1931  to  1942,  he  was  consis- 
tently refused  permission  to  see  or  write  to 
an  attorney  or  to  write  to  the  United  States 
attorney.  That  attorneys  he  got  word  to  who 
came  to  the  prison  to  see  him  were  consis- 
tently turned  away  and  refused  permission 
to  talk  to  him. 

b.  Letters  of  protest  addressed  to  the  United 
States  Attorneys  for  Kansas  and  for  the 
Western  District  of  Missouri  were  returned 
to  him  by  Fred  G.  Zerbst  and  by  Isaac  Sway 
who  told  him  that  they  had  orders  from  the 
Federal  Bureau  of  Prison  not  to  permit  him 
to  start  any  action  which  might  cause  unfav- 
orable publicity  for  the  Bureau. 

c.  For  almost  five  years  at  Alcatraz  appellant 
was  refused  permission  to  see  an  attorney. 
During  this  period,  April,   1943,   he   asked 
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Judge  Louis  E.  Goodman  to  appoint  him  an 
attorney.  The  request  was  denied. 

d.  In  the  Fall  of  1946  appellant  managed  to  talk 
to  several  attorneys.  One  of  them,  Frank 
Burns,  111  Sutter  Street,  San  Francisco, 
frankly  told  appellant  that  he.  Burns,  deeply 
sympathized  with  him  but  could  do  nothing 
for  him.  That  he  had  a  wife  and  family  and 
a  living  to  make  and  that  he  could  not  afford 
to  offend  the  Prison  Bureau.  Another,  Ernest 
Spagnoli,  agreed  to  visit  petitioner  and  go 
into  his  case  following  the  trial  of  Thompson 
executed  for  a  part  in  the  mutiny  of  1946, 
but  following  that  trial  Mr.  Spagnoli  was 
refused  permission  to  see  the  appellant,  and 
appellant  was  told  that  he  could  write  to  any 
attorney  in  the  Bay  Area,  excepting  Mr. 
Spagnoli. 

e.  In  case  No.  28295,  ap])ellant's  case  was  delib- 
erately bungled  and  permitted  to  go  by  de- 
fault by  his  attorney,  Jacques  Leslie. 

f.  Appellant  has  no  attorney,  has  no  funds  to 
employ  an  attorney,  and  knows  of  only  one 
attorney  practicing  in  this  district  whom  he 
would  care  to  trust  to  handle  his  affairs,  since 
he  is  not  the  onlj^  man  in  Alcatraz  who  has 
been  told  by  San  Francisco  Attorneys  that 
they  could  not  afford  to  offend  the  Prison 
Bureau,  or  who  has  had  good  clear  cases 
bungled  by  deliberate  mismanagement.  To 
ask  that  one  attorney  to  handle  his  case  with- 
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out  pay  and  suffer  further  harassment  at  the 
hands  of  the  F.  B,  I.  would  be  unfair. 

In  Price  v.  Johnston,  334  U.S.  266  at  page  12  of 
the  printed  opinion  of  the  court  (the  writer  does  not 
have  the  reporter,  but  it  would  probably  be  at  page 
277  or  278),  the  court  said: 

''In  such  situations  where  oral  argument  is  slated 
to  take  place  fairness  .  .  .  demands  that  both  par- 
ties be  accorded  an  equal  opportunity  to  partici- 
pate in  the  argument  either  through  counsel  or 
in  person." 

If  this  l)e  true  of  an  argument  on  appeal,  it  is  a 
thousand  times  more  true  of  a  hearing  in  the  Dis- 
trict Court  where  the  protection  of  a  fundamental 
right  may  hang  in  the  balance  and  where  a  complete 
grasp  of  the  facts  and  circumstances  surrounding  the 
cause  for  complaint  may  be  essential  to  the  court  in 
arriving  at  a  fair  and  just  judgment. 

The  court  has  laid  down  three  conditions  that  must 
be  met  (pp.  16-17)  : 

(1)  "If  it  is  apparent  that  the  request  of  the  pris- 
oner to  argue  personally  reflects  something 
more  than  a  mere  desire  to  be  freed  tempo- 
rarily of  the  confinement, 

(2)  "that  he  is  capable  of  conducting  an  intelligent 
and  responsible  argument, 

(3)  "and  that  his  presence  in  the  courtroom  may 
be  secured  without  undue  inconvenience  or  dan- 
ger, the  court  would  be  justified  in  issuing  the 
writ." 
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(1) 
The  appellant  is  sixty-one  years  of  age.  He  is  suffer- 
ing from  arteriosclerosis  which  greatly  interferes  with 
the  circulations  in  his  hands  and  feet.  To  be  taken 
anywhere  in  chains,  even  to  wear  them  for  only  a  few 
hours,  is  to  invite  the  most  excruciating  torture  from 
which  it  will  take  days  to  recover — an  ordeal  he  would 
not  contemplate  undergoing  if  he  did  not  think  it  es- 
sential to  the  ends  of  justice. 

(2) 

The  appellant  is  a  writer  and  scientist,  with  a  well- 
trained  analytical  mind,  and  with  an  education  that  is 
rated  the  equivalent  of  a  Ph.D.  While  he  is  unschooled 
in  law  and  procedure,  he  is  not  totally  unfamiliar 
with  Legal  History  or  legal  reasoning.  As  a  child 
he  played  in  his  Uncle's  law  office  and  was  familiar 
with  such  names  as  Story,  Church,  Greenleaf,  and  An- 
drews before  he  had  finished  the  third  grade,  and  he 
had  read  everything  they  had  written. 

(3) 

The  writer  has  spent  his  entire  adult  life  in  prison, 
almost  thirty-nine  of  those  years  in  solitary  confine- 
ment. He  has  preserved  his  sanity  by  devoting  all  of 
his  spare  time  to  study  and  creative  mental  activity. 
He  is  well  convinced  that  he  can  put  up  an  intelligent 
and  well  reasoned  argument  upon  almost  any  subject 
under  the  sun,  from  the  differentiation  of  Salmonella 
Eartryke  to  the  classification  of  the  myxomyceteas  or 
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the  structural  relationships  of  the  steroid  hormones, 
vitamins,  and  carcanogenic  substances.  But  he  is  to- 
tally unfamiliar  with  the  mechanics  of  modern  life. 
He  knows  exactly  as  much  about  driving  a  car  or  mod- 
ern traffic  regulations  as  a  Berkenshire  hog  knows 
about  the  Quantum  Theory  or  discontinuous  differen- 
tial equations.  Left  alone  and  unassisted  on  Market 
Street,  he  would  probably  starve  to  death  before  he 
could  get  to  the  other  side.  He  wants  to  be  free,  but 
the  only  freedom  he  wants  or  would  accept  is  that  of 
carrying  on  his  work  under  his  own  name  and  under 
more  favorable  conditions  than  prison  can  afford. 

In  one  hundred  years  no  case  could  be  found  fitting 
more  perfectly  into  the  Supreme  Court's  require- 
ments. 


CONCLUSION. 

From  the  whole  record  and  from  the  foregoing 
argument,  it  is  obvious  that  Judge  Goodman's  action 
in  this  case  is  so  arbitrary  and  capricious  as  to  amount 
to  a  complete  failure  to  perform  the  judicial  duties 
of  his  high  office,  and  his  order  should  be  reversed 
and  the  case  remanded  with  directions  defining  the 
limits  of  the  property  rights  claimed  by  the  appellant, 
instructing  the  lower  court  on  the  procedure  to  be 
followed,  and  ordering  the  lower  court  to  order  the 
production  in  court  of  the  appellant  at  all  times  when 
the  Government  is  to  be  heard  in  this  cause,  since 
nothing  less  will  meet  the  minimum  requirements  of 
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fairness  the  Supreme  Court  holds  to  be  essential  to 
due  process  of  law.  {Price  v.  Johnston,  supra.) 

Dated,  Alcatraz,  California, 
October  16, 1950. 
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No.  12,595 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Robert  Stroud, 

Appellant, 
vs. 

E.  B.  SwoPE,  Warden,  United  States 
Penitentiary,  Alcatraz,  California, 

Appellee. 


BRIEF  FOR  APPELLEE. 


JURISDICTIONAL  STATEMENT. 
The  method  by  which  appellant  (an  inmate  of  the 
United  States  Penitentiary  at  Alcatraz,  California) 
seeks  to  invoke  the  jurisdiction  of  the  United  States 
District  Court  for  the  Northern  District  of  California, 
hereinafter  called  "the  Court  below",  and  the  juris- 
diction of  this  Honorable  Court,  to  review  the  de- 
cision of  the  Court  below  denying  appellant's  petition 
for  injunctive  relief  against  the  appellee,  the  Warden 
of  the  said  penitentiary,  is  set  forth  in  full  in  the 
said  aijpellant's  jurisdictional  statement  on  page  2 
of  his  opening  brief. 


STATEMENT  OP  THE  CASE. 

The  appellant,  an  inmate  of  the  United  States  Peni- 
tentiary at  Alcatraz,  California,  filed  a  pleading  which 
he  entitled,  ''A  Petition  for  an  Injunction  Re- 
straining THE  Respondent,  E.  B.  Swope,  AVarden, 
FROM  Unlawful  Interference  avith  the  Lawful 
Business  Interests  of  the  Petitioner  or  of  De- 
priving the  Petitioner  of  Property  Rights  Secured 
TO  Him  Under  the  Constitution  and  Laavs  of  the 
United  States,  and  Other  Redress"'  (Tr.  2).  There- 
upon the  Court  below  entered  the  following  ''Order 
Denying  Petition  for  Injunction": 

''The  petition  for  injunction  is  denied.  Treat- 
ing the  petition  as  one  for  the  writ  of  habeas 
corpus,  it  is  denied  and  the  proceeding  is  dis- 
missed. 

Dated:  March  21,  1950. 

/s/    Louis  E.  Goodman, 
United  States  District  Judge. 

(Endorsed) :  Filed  March  21,  1950." 

(Tr.  48.)    From  this  order  appellant  now  appeals  to 
this  Honorable  Court.  (Tr.  49.) 


QUESTION. 

Is  a  prisoner  incarcerated  in  a  United  States  Peni- 
tentiary entitled  to  carry  on  his  business  affairs  and 
engage  in  unrestricted  correspondence  in  furtherance 
thereof  ? 


CONTENTION  OF  APPELLEE. 

The  answer  to  the  above  stated  question  is:  No. 


ARGUMENT. 

The  application  filed  by  the  appellant  to  compel 
the  appellee,  E.  B.  Swope,  Warden  of  the  United 
States  Penitentiaiy,  Alcatraz,  California,  to  allow 
him  to  carry  on  his  business  affairs  and  engage  in 
unrestricted  correspondence  in  furtherance  thereof 
finds  no  sanction  in  the  rules  promulgated  for  the  gov- 
ernance of  inmates  of  penal  institutions*  in  accord- 
ance with  the  provisions  of  Title  18  USCA,  Section 
4042,  which  reads  as  follows: 

"The  Bureau  of  Prisons,  under  the  direction 
of  the  Attorney  General,  shall — 


*Paragraph  2  of  Section  b  at  pages  2  and  3  of  Manual  Bulletin 
Njo.  96,  dated  February  23,  1944,  issued  by  the  Director  of  the 
Bureau  of  Prisons  of  the  Department  of  Justice  of  the  United 
States  of  America  reads  as  follows : 
''(2)     Non-Relatives— 

Ordinarily,  inmate  correspondence  with  friends,  business 
associates,  and  other  persons  outside  the  family  may  be  per- 
mitted whenever  it  does  not  appear  that  rehabilitation  will 
adversely  be  affected  or  that  it  will  be  detrimental  to  the  well- 
being  of  the  inmate  or  his  correspondent.  Correspondence  with 
business  associates,  of  course,  must  be  limited  to  social  matters. 
An  inmate  cannot  be  permitted  to  direct  his  hiisiness,  no  matter 
how  legitiynaie  it  may  he,  while  he  is  in  prison.  But  this  does 
not  go  to  the  point  of  proliibiting  correspondence  necessary  to 
enable  the  inmate  to  protect  and  husband  the  property  and 
funds  that  were  legitimately  his  at  the  time  he  entered  the 
institution.  Thus  a  ])risoiier  could  correspond  about  refinanc- 
ing a  mortgage  on  his  home  or  sign  insurance  papers,  but  he 
could  not  operate  a  mortgage  or  insurance  business  while  in 
the  institution.'' 


(1)  have  charge  of  the  management  and  regu- 
lation of  all  Federal  penal  and  correctional  in- 
stitutions ; 

(2)  provide  suitable  quarters  and  provide  for 
the  safekeeping,  care,  and  subsistence  of  all  per- 
sons charged  with  or  convicted  of  offenses  against 
the  United  States,  or  held  as  witnesses  or  other- 
wise; 

(3)  provide  for  the  protection,  instruction, 
and  discipline  of  all  persons  charged  with  or  con- 
victed of  offenses  against  the  United  States. 

This  section  shall  not  apply  to  military  or  naval 
penal  or  correctional  institutions  or  the  persons 
confined  therein." 

Certainly  the  actions  of  the  Warden  in  denying 
appellant's  requests  are  in  no  sense  an  abrogation 
of  a  personal  right  or  a  constitutional  guaranty. 
Under  such  circumstances  the  remedy  sought  by  the 
appellant  will  not  lie. 

See: 

DeClotix  V.  Johnston,  70  Fed.  Supp.  718; 
Sanders  v.  Johnston   (CCA.  9),  159  F.   (2d) 

74; 
Numer  v.  Miller  (CCA.  9),  165  F.  (2d)  986; 
Sanders  v.  Swope  (CCA.  9),  176  F.  (2d)  311, 

and  the  authorities  cited  in  these  cases. 

In  the  Numer  case,  attention  is  particularly  called 
to  the  fact  that  it  was  conceded  by  the  Warden  that 
Numer  was  not  permitted  to  take  a  correspondence 
course  in  English  at  the  University   of  California, 


while    to    certain   other    inmates    this   privilege   was 
given.    In  this  latter  case  the  Court  said: 

''Patently  there  is  nothing  in  this  showing 
which  would  make  out  a  case  cognizable  by  the 
district  courts.  It  is  not  their  province  to  super- 
vise prison  discipline.  Platek  v.  Aderhold,  5  Cir., 
73  F.  2d  173.  Congress  has  entrusted  that  re- 
sponsibility to  the  Bureau  of  Prisons,  set  up  in 
the  Department  of  Justice.  The  controlling 
statute,  18  U.S.C.A.  §  753a,  provides,  that  the 
Bureau  '  shall  have  charge  of  the  management  and 
regulation  of  all  Federal  penal  and  correctional 
institutions  and  be  responsible  for  the  safe-keep- 
ing, care,  protection,  instruction,  and  discipline  of 
all  persons  charged  with  or  convicted  of  offenses 
against  the  United  States'  ". 

See,  also: 

Snow  V.  Roche  (Judge),  143  F.  (2d)  718,  cer- 
tiorari denied,  323  U.S.  788. 

Furthermore,  it  is  well  settled  that  it  is  not  the 
function  of  the  Court  to  superintend  the  treatment 
and  discipline  of  prisoners  in  penitentiaries,  but  only 
to  deliver  from  imprisonment  those  who  are  illegally 
confined. 

Sarshik  v.  Sanford   (CCA.  5),  142  F.    (2d) 

676; 
Platek  V.  Aderhold  (CCA.  5),  73  F.  (2d)  173, 

175; 
Kelly  V.  Dowd  (CCA.  7),  140  F.  (2d)  81,  83, 
certiorari  denied,  320  U.S.  786. 

See,  also: 

Hauck  V.  Iliatt,  50  Fed.  Supp.  917 ; 
Crites  v.  Hill,  9  Fed.  Supp.  975. 


Assuming,  arguendo,  that  there  is  possible  merit 
in  the  appellant's  complaint,  the  action  is  one  that 
should  be  filed  against  the  appellee's  superiors  in  the 
District  of  Columbia  for  it  was  they  who  promulgated 
the  rules  that  the  appellee  of  necessity,  must  carry 
out  and  is  properly  carrying  out  in  relation  to  the 
activities  of  the  appellant.  That  there  has  been  no 
abuse  of  discretion  by  the  prison  authorities  is  clearly 
eAddenced  by  the  language  of  the  petition  itself. 

But  regardless  of  where  and  against  whom  the 
action  will  lie,  mere  practical  consideration  alone 
would  reason  against  the  granting  to  appellant  of  the 
relief  for  which  he  prays.  It  is  clear  such  a  precedent 
would  open  the  door  to  a  flood  of  applications  from 
Federal  prisoners  and  seriously  hamper  the  adminis- 
tration of  our  prison  system.  The  Court  below  refused 
to  establish  such  a  precedent.  This  Honorable  Court  is 
urged  to  do  likewise. 


CONCLUSION. 

In  view  of  the  foregoing,  it  is  respectfully  sub- 
mitted that  the  order  of  the  Court  below  is  correct 
and  should  be  affirmed. 

Dated,  San  Francisco,  California, 
December  6, 1950. 

Frank  J.  Hennessy, 

United  States  Attorney, 

Joseph  Karesh, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee, 
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No.  12,596 
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United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Chan  Shing  Ho,  also  known  as  Jack 

Chan, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


A  STATEMENT  OF  THE  PLEADINGS  AND  FACTS  DISCLOS- 
ING THE  BASIS  UPON  WHICH  IT  IS  CONTENDED 
THAT  THE  DISTRICT  COURT  HAD  JURISDICTION  AND 
THAT  THIS  COURT  HAS  JURISDICTION  TO  REVIEW 
THE  JUDGMENT  IN  QUESTION. 

This  is  an  appeal  from  a  judgment  against  the  ap- 
pellant in  the  United  States  District  Court  for  the 
Northern  District  of  California  upon  a  verdict  find- 
ing the  appellant  guilty  of  violations  of  26  U.S.C.A. 
145  (b)  (Income  Tax  Evasion).  (R-1  p.  10.)  The 
charges  are  in  one  indictment  containing  four  counts. 
(R-1  p.  2.) 

The  first  count  charges  that  on  or  about  the  15th 
day  of  March,  1944  the  defendant  Chan  Shing  Ho, 


i 


also  known  as  Jack  Chan  (and  hereafter  referred  to 
by  his  American  name)  ''did  wilfully  and  knowingly 
attempt  to  defeat  and  evade  a  large  part  of  the  in- 
come and  victory  tax  due  and  owing  to  the  United 
States  of  America  for  the  calendar  year  1943,  by  filing 
and  causing  to  be  filed  mth  the  Collector  of  Internal 
Revenue  for  the  first  Internal  Revenue  Collection 
District  of  California  at  San  Francisco,  California, 
a  false  and  fraudulent  income  and  victory  tax  return 
wherein  he  stated  that  his  net  income  for  said  calen- 
dar year,  computed  on  the  community  property  basis, 
was  the  sum  of  $3,384.00  and  that  the  income  and 
victory  tax  due  and  owing  thereon  was  the  sum  of 
$429.93,  whereas  as  he  then  and  there  well  knew,  his 
net  income  for  the  said  calendar  year,  *  *  *  was  the 
sum  of  $11,105.15,  upon  which  said  net  income  he 
owed  the  United  States  of  America  an  income  and 
victory  tax  of  $2,773.19." 

The  second  count  pleaded,  in  essentially  the  same 
language,  the  same  offense  for  the  year  1944,  except- 
ing that  ''victory  tax"  is  deleted,  a  joint  income  tax 
return  was  filed,  the  declared  net  income  alleged  was 
$3,903.22,  the  declared  tax  owing  was  $327.73,  whereas 
the  claimed  income  was  $16,507.65  and  the  claimed 
income  tax,  $4,513.51. 

The  third  count  was  the  same  for  the  year  1945,  as 
count  two,  excepting  that  a  separate  return  was  filed 
by  the  defendant,  the  declared  net  income  alleged  was 
$5,305.63,  the  declared  tax,  $611.41  and  the  claimed 
actual  income  was  $8,216.01  and  the  claimed  tax,  $1, 
387.64. 


The  fourth  count  was  the  same  for  the  year  1946, 
as  count  three,  excepting  that  the  declared  net  income 
alleged  was  $6,849.09,  the  declared  tax,  $766.46,  the 
claimed  actual  income  was  $16,582.30  and  the  claimed 
tax,  $3,876.36.  (R-1  pp.  2-4.) 

The  verdict  of  the  jury  was  guilty  of  all  four 
counts.  (R-1  p.  6.)  The  appellant  was  sentenced  to 
imprisonment  for  a  period  of  one  year  and  one  day 
and  that  he  pay  a  fine  to  the  United  States  in  the 
sum  of  $7,500.00  on  count  one;  for  imprisonment  for 
one  year  and  one  day  on  count  two ;  for  imprisonment 
for  one  year  and  one  day  on  count  three ;  for  impris- 
onment for  one  year  and  one  day  on  count  four;  that 
the  periods  of  imprisonment  imposed  on  the  defend- 
ant on  counts  2,  3,  and  4  commence  and  run  concur- 
rently with  the  period  of  imprisonment  imposed  on 
the  defendant  on  count  one.  (R-1  pp.  8  and  10.) 

The  United  States  District  Court  for  the  Northern 
District  of  California  had  jurisdiction  under  the  pro- 
visions of  26  U.S.C.A.  Sec.  145  (b)  and  18  U.S.C.A. 
Sec.  3231. 

The  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  has  jurisdiction  of  this  appeal  under  the  pro- 
visions of 

28  U.S.C.A.,  Sec.  1291. 

Upon  conclusion  of  the  case  of  the  prosecution,  de- 
fendant moved  the  Court  for  a  judgment  of  acquittal 
upon  the  grounds  of  the  insufficiency  of  the  evidence, 
principally,  a  failure  to  establish  the  corpus  delicti 
save  and  except  l)y  extrajudicial   admissions  of  the 


defendant,  and  an  improper  application  of  the  so- 
called  "net  worth-expenditure"  method  of  proving 
income  tax  evasion.  (R-2  p.  296,  line  7.) 

After  the  verdict  and  within  the  time  allowed  by 
law  appellant  moved  the  Court  for  a  new  trial  upon 
all  the  grounds  now  urged  on  this  appeal  and  others. 
(R-1  p.  7.)  The  motion  was  denied  and  appellant  was 
sentenced  as  above  stated.  (R-1  p.  8.) 

Thereafter  appellant  duly  filed  his  notice  of  appeal 
from  said  judgment  against  him  within  the  time  pre- 
scribed by  law.  (R-1  p.  12.) 

Thereafter,  and  within  the  time  prescribed  by  law, 
appellant  filed  and  served  his  designation  of  the  rec- 
ord to  be  sent  up  on  appeal  (R-1  p.  15)  and  there- 
after and  within  the  time  prescribed  by  law,  appellant 
filed  and  served  a  statement  of  points  upon  which 
appellant  intends  to  rely  on  appeal.  (R-1  p.  16.) 

Thereafter  and  within  the  time  prescribed  by  law 
and  by  order  of  said  United  States  District  Court, 
the  record  in  this  case,  including  the  transcript  of 
all  testimony  and  all  exhibits  separately  and  directly 
certified,  was  filed  with  the  clerk  of  this  Court  to- 
gether with  a  statement  of  points  to  be  relied  upon  on 
appeal. 


STATEMENT  OF  THE  CASE,  PRESENTING  THE  QUESTIONS 
INVOLVED  AND  THE  MANNER  IN  WHICH  THEY  ARE 
RAISED. 

As  stated  above,  appellant  was  convicted  of  income 
tax  evasion  in  wilfully  and  knowingly  filing  false  and 


fraudulent  individual  returns  in  each  of  the  years 
1943,  1944,  1945  and  1946. 


THEORY  OF  THE  PROSECUTION. 

Appellant  in  all  of  said  years,  and  for  many  years 
theretofore,  had  been  the  manager  of  a  meat  market 
known  as  the  Palace  Market  at  816  J  Street,  Sacra- 
mento, California.  Admittedly  this  was  owned  and 
operated  by  a  business  partnership  consisting  of  20-25 
Chinese  or  Chinese-Americans,  until  the  year  1941. 

It  was  the  contention  of  the  prosecution  that  in  1941 
a  meeting  of  the  partners  had  been  held  and  at  this 
meeting  the  partnership  had  been  dissolved  and  that 
immediately  thereafter  appellant  Jack  Chan  had 
bought  all  of  his  other  partners  out  and  thereafter 
had  owned  and  operated  the  business  as  an  individual. 

It  was  the  further  claim  of  the  prosecution  that, 
after  the  alleged  dissolution  of  said  partnership,  and 
the  purchase  of  said  partners'  interests,  appellant, 
for  purposes  of  income  tax  evasion,  continued  to  list 
his  allegedly  ''former"  partners,  and  their  interests 
in  his  partnership  returns  for  the  years  1943,  1944, 
1945  and  1946,  paying  income  tax  only  on  his  own 
claimed  share  and  wages. 

To  establish  this  theory,  the  prosecution  relied  en- 
tirely upon  claimed  extrajudicial  admissions,  all  of 
which  could  l)e  capsuled  into  a  statement  made  by 
appellant  to  two  special  agents  of  the  Internal  Reve- 
nue Department  that:  "  '41  all  partners,  everybody 


dropped  out  of  business"  and  "since  1941  business 
all  mine"  and  ''now  business  mostly  mine". 

The  prosecution  then  prepared  and  presented  "bal- 
ance sheets"  based  upon  the  so-called  "net  worth- 
expenditures"  method.  These  were  offered  in  the  fol- 
lowing way: 

(1)  Special  agent  C.  L.  Englund  first  testified  that 
the  books  and  records  of  the  appellant  were  inade- 
quate because: 

(a)  they  were  in  Chinese  and  the  government's  in- 
terpreter had  said  that  he  could  not  speak  the  par- 
ticular dialect  in  which  they  were  written,  and  also 

(b)  certain  columns  of  figures  did  not  have  descrip- 
tive columnar  heads  and  therefore  the  agent  could  not 
read  them  without  explanation  by  the  taxpayer. 

(2)  Special  agent  Englund  then  presented  a  bal- 
ance sheet  showing  assets  and  liabilities  as  of  Janu- 
ary 1,  1943  (the  beginning  net  worth)  based  entirely 
and  in  all  essential  details  upon  what  he  said  the  ap- 
pellant had  told  him  that  his  assets  and  liabilities 
were — and,  of  course,  assuming  that  the  business  be- 
longed entirely  to  appellant  and  that  appellant's 
partners  had  no  interest  therein; 

(3)  In  the  same  mamier  balance  sheets  for  each  of 
the  years  of  the  period  1943-1946  were  "constructed"; 

(4)  The  agent  then  testified  that  appellant  had 
told  him  that  he  had  received  no  gifts  and  made  no 
loans  during  the  period,  based  upon  which  assump- 
tion the  agent  classified  all  increase  in  net  worth  as 
income ; 


(5)  Another  agent  computed  the  tax,  based  upon 
all  these  assumptions; 

(6)  The  assumptions,  reduced  to  writing,  were 
then  circulated  among  the  jury  to  be  held  by  them 
and  taken  home  and  studied  throughout  a  trial  which 
lasted  from  Wednesday,  April  5,  1950  to  Thursday, 
April  20,  1950. 

Upon  the  conclusion  of  plaintiff's  case,  defendant 
moved  for  a  judgment  of  acquittal  upon  the  grounds 
hereinabove  noted  (supra,  p.  3).  This  motion  was 
denied. 


THEORY  OP  APPELLANT. 

The  evidence  of  appellant  showed: 
With  reference  to  the  dissolution  of  the  partnership. 

(1)  That  only  two  meetings  of  the  partnership 
had  been  held,  one  on  July  28,  1940,  and  the  other 
October  20,  1940.  Minutes  of  these  meetings  were 
introduced.  No  meeting  was  held  in  1941.  No  nego- 
tiations or  action  was  ever  taken  by  the  partners  col- 
lectively, or  any  portion  of  them,  or  individually,  to 
dissolve  the  partnership.  In  1945-1946  appellant  did 
buy  out  certain  partners ;  and  later  completed  the  pur- 
chase of  the  other  partners'  interests. 

(2)  Four  of  the  partners  (all  who  were  available), 
including  Chan,  testified  there  had  been  no  dissolu- 
tion, no  purchase  of  their  interests,  excepting  as  dis- 
closed by  the  partnership  returns. 
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(3)  Written  agreements  of  purchase  and  sale  of 
the  partnership  interests  of  two  of  the  partners  were 
introduced  in  evidence.  These  showed  purchases  in 
1945  and  1946. 

(4)  Letters  from  partners  were  introduced  show- 
ing they  were  still  partners  in  1947  and  opening  ne- 
gotiations for  the  purchase  of  their  shares. 

(5)  The  following  was  shown  with  reference  to 
the  statement  made  by  appellant  to  the  agents,  ''  '41 
all  partners,  everybody  dropped  out  of  business": 

(a)  That  between  1939  and  1941  and  principally 
in  1941  many  of  the  working  partners  had  in  fact 
''dropped  out  of  the  business"  in  the  sense  that  they 
had  quit  their  employment  with  the  Palace  Market 
and  opened  businesses  of  their  own; 

(b)  That  when  the  partnership  had  commenced  to 
make  money,  during  the  war,  appellant,  who  had 
theretofore  "carried  the  partnership  over  the  lean 
years,  commenced  to  overdraw  his  salary,  "borrow- 
ing" without  authorization  from  his  partners  and 
with  this  money  he  acquired  the  assets — a  home  and 
the  store  building — in  his  own  name;  these  being  the 
assets  to  which  the  prosecution  pointed  in  support  of 
its  theory  that  there  was  imreported  income.  When 
questioned  about  this  by  the  special  agents  appellant 
became  "scared". 

(c)  In  several  other  places  in  the  very  same  state- 
ment in  which  appellant  had  said  "  '41  all  partners, 
everyone  dropped  out  of  business"  he  also  said  "in 
'46  have  ten  partners"  and  similar  statements. 
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(d)  A  few  days  after  the  sworn  statement  had 
been  made  and  given  to  him  for  correction,  appellant 
did  correct  it  and  wrote  into  the  statement  ''1946,  10 
partners  J.C." 

With  reference  to  the  claimed  "inadequacy  of  the  books"  the 
defendant's  evidence  showed. 

(1)  That  appellant  kept  a  complete  set  of  ^*  single 
entry"  books  in  which  all  items  of  receipts  and  dis- 
bursements were  kept,  partly  in  English  and  partly 
in  Chinese; 

(2)  That  there  is  onl}^  one  Chinese  written  lan- 
guage irrespective  of  dialects; 

(3)  That  translated  summaries  were  offered  to 
and  received  by  the  special  agents; 

(4)  That  he  had  all  cancelled  checks;  every  bank 
statement;  all  check  stubs; 

(5)  That  these  books  and  records  were  complete 
for  every  day  in  the  year  during  every  year  of  this 
period ; 

(6)  That  appellant  offered  every  possible  coopera- 
tion throughout  the  investigation,  submitted  to  20 
interviews,  delivered  all  of  the  books  and  records  to 
the  agents,  all  the  cancelled  checks,  bank  statements, 
translated  summaries,  had  an  audit  made  and  turned 
the  audit  and  the  work  sheets  over  to  the  government. 
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As  to  the  facts  included  in  the  "balance  sheet"  prepared  by  the 
special  ag-ents  and  based  wholly  upon  what  the  agent  said 
that  appellant  had  said  were  his  assets. 

(1)  The  defendant  showed  that,  of  a  total  declared 
assets  of  $27,937  as  shown  on  the  beginning  net  worth 
statement  prepared  by  the  prosecution  and  sul)mitted 
to  the  jury,  one  item,  $22,009.50,  was  wholly  fictitious, 
another  $1,000.00  for  home  furnishings  was  over- 
valued, $3,600.00  of  accounts  receivable  were  omitted, 
$12,758.24  of  money  owed  by  the  partnership  to  the 
taxpayer  was  omitted,  life  insurance  of  a  value  of 
$4,172.62  was  omitted ;  that  of  $28,700.00  of  total  lia- 
bilities stated,  $1,300.00  were  liabilities  of  the  part- 
nership, and  $27,400.00  were  obligations  which  the 
e^ddence  (in  large  part  written  agreements)  showed 
were  not  owed  until  1945-1947 ; 

(2)  That  in  the  balance  sheets  for  the  other  years 
of  the  period  the  same  mistakes  were  carried  through 
the  computations  of  the  government  agents; 

(3)  That  instead  of  the  large  amount  of  unre- 
ported income  as  contended  by  the  prosecution  the 
total  unreported  did  not  exceed  $3,693.97 ; 

(4)  That  there  was  no  evidence  whatever  that  the 
failure  to  report  this  amoimt  was  wilful  but  on  the 
contrary,  it  was  due  to  mistakes  quite  common  in 
common  tax  accounting  such  as  (a)  the  inclusion  of 
partners'  salaries  as  expenses  of  the  business;  (b) 
the  listing  of  certain  capital  expenditures  as  repairs. 
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SPECIFICATION  OF  ERRORS. 

The  appellant  makes  the  following  specification  of 
errors  and  states  the  following  points  upon  which  it 
intends  to  rely  on  the  appeal  : 

''(1)  That  the  trial  Court  erred  in  denying 
Appellant's  motion  for  a  judgment  of  acquittal 
made  at  the  conclusion  of  the  Respondent's  evi- 
dence ; 

(2)  That  the  verdict  of  the  jury  was  contrary 
to  the  weight  of  the  evidence ; 

(3)  That  the  verdict  of  the  juiy  was  not  sup- 
ported by  substantial  evidence ; 

(4)  That  the  court  erred  in  denying  the  Ap- 
pellant's motion  for  a  new  trial; 

(5)  That  the  court  erred  in  overruling  objec- 
tions by  Appellant  to  questions  addressed  by  Re- 
spondent's attorneys  to  the  witnesses  C.  L.  En- 
glund  and  Mrs.  J.  F.  Devine,  which  questions  re- 
lated to  extrajudicial  admissions  claimed  to  have 
been  made  by  the  Appellant  and  which  were  asked 
and  answered  without  any  proof  (other  than  such 
purported  admissions)  that  a  crime  had  been  per- 
mitted either  before  or  after  such  questions  were 
asked  and  answered." 


QUESTIONS  PRESENTED  IN  THIS  CASE. 

(1)  Was  it  necessary  for  the  Government  to  prove 
the  dissohition  of  the  partnership  in  this  case? 

(2)  If  it  was,  is  a  phrase  in  a  "sworn  statement" 
made  by  the  appellant  in  1948  that  "41  all  partners, 
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everybody  dropped  out  of  business"  etc.  proof  of  that 
fact  where  in  the  same  statement  he  also  said  five 
times  that  there  were  still  10  partners  in  1946  and 
where  the  facts  showed  that  during  the  period  the 
working  partners  ceased  working  for  the  business? 

(3)  Assuming  that  this  is  an  ''extra  judicial  admis- 
sion does  the  prosecution  sustain  its  burden  of  proof 
by  introducing  such  statement,  and  similar  oral  state- 
ments alleged  to  have  been  made  by  the  appellant  to 
the  agents  without  any  corroborating  proof  of  other 
facts  whatever  showing  such  dissolution  ? 

(4)  Assuming  that  such  evidence  is  sufficient  to 
establish  a  p^ima  facie  case,  is  the  evidence  sufficient 
to  support  a  verdict  where  (a)  the  minute  book  of  the 
corporation  (b)  the  testimony  of  all  partners  (c) 
letters  written  by  partners  (d)  written  agreements  of 
purchase  and  sale,  all  show  that  there  were  no  facts 
from  which  a  dissolution  of  a  partnership  could  be 
found  ? 

(5)  May  the  prosecution  prove  a  tax  evasion  case 
by  balance  sheets  prepared  by  the  "net  worth-expendi- 
tures" theory,  based  entirely  on  claimed  extra-judicial 
admissions  of  appellant,  if  the  books  of  the  appellant 
are  available  and  "adequate"? 

(6)  Are  such  books  inadequate  and  may  they  be 
disregarded  and  cast  aside  by  the  agents  in  favor  of 
extra-judicial  statements  merely  because  they  are  (a) 
^vl•itten  in  Chinese  and  (b)  because  one  of  the  columns 
is  not  labeled  but  where  the  explanation  of  the  figures 
was  readily  obtainable? 
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(7)  Is  a  balance  sheet  showing  beginning  net 
worth  in  a  case  presented  on  the  "net  worth-expendi- 
ture" method  where  said  balance  sheet  relies  entirely 
upon  extra-judicial  admissions  of  the  accused? 


STATEMENT  OF  FACTS. 

HISTORY  OF  APPELLANT  AND  ORIGIN  OF  PARTNERSHIP; 
CHANGES  IN  MEMBERSHIP;  BUSINESS  CONDUCTED. 

The  defendant  Jack  Chan  was  born  in  China.  He 
came  to  this  country  in  1913.  He  is  61  years  old, 
married  and  has  eight  children.  His  schooling  was 
limited  to  four  years  in  China,  where  he  learned  to 
speak  some  English  (R-2  p.  303,  lines  2-12.)  When 
he  arrived  in  this  country  he  went  to  Sacramento 
and  was  a  member  of  a  partnership  in  a  butcher 
shop,  his  partner  being  Wing  Lee.  This  was  in  1913. 
(R-2  p.  304,  line  7  to  p.  305,  line  14.) 

In  1923  he  left  this  partnership  and  opened  the 
Palace  Market,  a  meat  market,  which  is  the  business 
involved  in  this  proceeding.  The  business  at  the  out- 
set was  a  partnership  and  there  were  twenty  partners. 
Chan's  original  investment  in  this  partnership  busi- 
ness was  $2,000.00  which  he  obtained  by  selling  out 
his  interest  to  Wing  Lee  in  the  old  partnership.  The 
total  capitalization  of  the  partnership  of  the  Palace 
Market  was  $25,000.00.  Thus  Chan's  interest  was 
20/250th.  (R-2  p.  305,  line  25  to  p.  306,  line  25;  R-2 
p.  317,  line  1.) 
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There  was  a  written  partnership  agreement  dated 
September  8,  1923,  which  appears  in  evidence  (De- 
fendant's Exhibit  F,  R-2  p.  316,  line  11)  with  its 
translation. 

Twenty-five  partners  were  named  in  the  original 
partnership  agreement  and  the  interest  of  each  is 
stated.  Jack  Chan,  the  appellant,  is  listed  under  his 
Chinese  name,  Chan  Shing  Ho.  (He  is  also  sometimes 
called  Chan  Jock  Wei  or  Chan  Jock  Way.)  (R-2  p. 
310,  line  7  to  p.  314,  line  18.) 

During  the  period  of  the  existence  of  the  partner- 
ship some  of  the  partners  died.  For  example.  Chin 
Wing  died  in  1932.  When  this  occurred  there  was 
no  formal  dissolution  of  the  business.  Apparently  by 
tacit  understanding  the  son  of  the  deceased  partner 
inherited  and  succeeded  to  the  interest  of  the  father 
in  the  business.  (R-2  p.  323,  line  1.) 

Certain  new  partners  were  added  in  1927.  These 
new  men  bought  out  the  interests  of  original  partners. 

Chin  Him  succeeded  to  a  part  of  the  interest  of  his 
deceased  father.  Chin  Wing,  and  a  part  was  sold  to 
others.  The  new  partners'  names  w^ere:  Lowe  Sun 
Ho,  Chan  Yon  (incorrectly  stated  in  the  transcript 
as  Chan  Pon),  Chan  Lai,  Chan  Yuk  and  Chan  Quong. 
There  w^ere  then  24  partners.  (R-2  p.  324,  line  2  to 
p.  326,  line  19.)  Kong  Chi  Chan  had  withdrawn  from 
the  partnership  and  his  share  had  been  withdrawn 
from  the  capitalization,  leaving  a  total  capitalization 
of  $22,500.00.  (Deft.  Ex.  translation;  Minutes  of  Oct. 
20,  1940  meeting.) 
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There  were  other  changes  in  1933  but  the  total 
number  and  amount  of  capitalization  remained  the 
same.   (R-2  p.  327,  line  11  to  p.  328,  hne  3.) 

The  principal  place  of  business  during  all  of  the 
years  has  been  at  the  same  location.  Jack  Chan  was 
the  original  manager  and  has  remained  the  manager 
during  all  of  the  years,  excepting  for  a  short  period 
of  time  when  he  was  in  China. 

Some  of  the  partners  were  working  partners  em- 
ployed in  the  meat  market  and  some  were  not;  this 
was  true  all  throughout  the  transaction  of  business 
until  1946.  (R-2  p.  318,  lines  7-21.) 

The  partners  resided  in  various  places;  some  in 
Sacramento,  some  in  China,  some  in  Portland,  some 
in  Los  Angeles,  and  some  in  San  Francisco.  (R-2  p. 
318,  line  23  to  p.  319,  line  10.) 

Originally  the  partnership  operated  only  the  one 
business  at  816  J  Street.  Later  it  expanded,  opening 
stores  at  19th  and  Broadway,  Sacramento,  where  one 
of  the  partners,  Henry  Chan,  was  manager  (until 
1939  when  he  left  the  employ  of  the  partnership),  at 
31st  and  Alhambra  Boulevard  in  Sacramento,  oper- 
ated by  George  Chan,  another  partner,  a  part  of  the 
time,  and  at  1920  Del  Paso  Boulevard,  North  Sacra- 
mento, managed  by  George  Quock,  son  of  one  of  the 
partners.  None  of  these  branch  markets  is  still  in 
existence,  nor  were  any  of  them  in  existence  during 
the  period  involved  in  this  action.  During  1943-1946 
the  Palace  Market  at  816  J  vStreet  was  the  only  store. 
(R-2  p.  319,  line  14  to  p.  322,  line  11.) 
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CHAN'S  TRIP  TO  CHINA;  MANAGEMENT  OF  STORE;  FINAN- 
CIAL CONDITION;  MEETINGS  OF  MEMBERS  OF  PARTNER- 
SHIP JULY  28,  1940  AND  OCTOBER  20,  1940. 

Appellant  Jack  (-han  went  to  China  in  1940  to 
bring  home  a  new  wife.  (R.  2,  p.  328,  lines  15-19.) 
While  he  was  away  George  Chan,  one  of  the  partners, 
took  charge  of  the  business.  Lila  Chan,  now  Lila 
Lowe,  one  of  Chan's  daughters  was  to  sign  checks 
with  George  Chan.  (R.  2,  p.  329,  line  3.) 

While  Jack  Chan  was  away,  there  was  a  meeting 
of  the  membership  of  the  partnership.  It  was  held 
on  July  28,  1940  at  the  Palace  Market.  After  the 
return  of  appellant  from  China  another  meeting  was 
called  and  held  October  20,  1940. 

Since  the  case  of  the  prosecution  is  predicated  upon 
a  claimed  termination  of  the  partnership  (said  to  have 
been  held  in  1941 — but  no  meetings  other  than  the 
two  above  were  ever  held)  we  shall  digest  rather  fully 
the  business  of  these  two  meetings. 

Both  meetings  were  held  at  the  Palace  Market,  816 
J  Street.  The  meeting  of  July  28,  1940  was  attended 
by  the  following  partners:  Chan  Him  (son  of  Chin 
Wing  who  had  died)  ;  Lowe  Jin,  Young  Poy  Kee 
(Harry  Young),  Chan  Tin  Kuei  (George  Chan), 
Chan  Tin  Foo  (Henry  Chan)  and  Kwok  Bing  Wah, 
who  was  the  son  of  Foo  Chong  who  was  in  China.  The 
minutes  show  that  of  the  total  of  $22,500.00  in  shares, 
$15,900.00  were  represented.  The  report  of  the  book- 
keeper showed  that  the  partnership  was  indebted  for 
back  bills,  back  rentals  and  back  wages.  George  Chan 
reported  that  in  Jack  Chan's  absence  he  had  been 
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delegated  to  investigate  the  accounts,  had  found  the 
partnership  in  great  debt  and  he  had  therefore  called 
this  meeting.  The  following  resolutions  among  others 
were  adopted: 

(a)  George  Chan  was  to  manage  the  main  store, 
Chan  Yee  King  was  to  manage  the  North  Sacramento 
store. 

(b)  When  Jack  Chan  returned  another  meeting 
was  to  be  called  and  the  accounts  were  to  be  reviewed 
and 

(c)  He  would  then  be  reappointed  manager  in 
order  that  the  partnership  could  be  aided  by  his  ex- 
perience apparently  in  composing  the  partnership 
debts. 

(Defendant's  Exhibit  H,  Translation.) 

When  appellant  returned  from  China  the  meeting 
promised  above  was  actually  held  on  October  20,  1940. 
The  partners  present  were:  Chan  Him,  Lai  Ching 
Low,  George  Chan,  Henry  Chan,  Jack  Chan,  Harry 
Young,  Kwok  Bing  Wah  (representing  Foo  Chong) 
and  several  others. 

Of  the  total  of  $22,500.00  shares,  $19,300.00  was 
represented. 

George  Chan  reported  that  the  indebtedness  of  the 
partnership  was  then  $20,500.00  and  that  the  creditors' 
demands  were  urgent. 

By  resolution  Jack  Chan  was  made  general  man- 
ager of  the  store  and  was  delegated  to  attempt  to 
pacify  the  creditors  of  the  business.   Resolutions  were 
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also  passed  requiring  countersignatures  of  checks  at 
the  bank,  calling  for  annual  partnership  meetings 
(which  were  never  called  or  held)  and  for  annual 
financial  statements  (which  were  never  issued).  (De- 
fendant's Exhibit  H,  translation;  R-2  p.  357,  line  12 
to  p.  363,  line  25.) 

These  two  meetings  are  the  only  meetings  of  the 
partnership  which  have  ever  been  held.  (R-2  p.  357, 
line  3.)  After  the  meeting  appellant  continued  to  man- 
age the  store.  For  a  time  two  partners  actually  signed 
checks ;  later  Jack  Chan  resumed  the  practice  of  sign- 
ing checks  alone. 

As  to  all  of  the  foregoing  facts  about  the  partner- 
ship, its  origin,  management,  personnel  and  existence, 
there  is  not  the  slightest  conflict  in  the  record  what- 
ever. There  is  no  evidence  whatever  of  any  meeting 
of  the  partnership  in  1941  and  no  evidence  of  any 
collective  action  of  the  partners  dissolving  the  part- 
nership. 

The  minute  book  of  the  partnership  is  in  evidence. 
(Defendant's  Exhibit  '^H".)  It  is  written  in  Chinese. 
There  is  ample  blank  space  for  the  recordation  of  any 
minutes  other  than  those  recorded  had  such  meetings 
in  fact  been  held.  The  e\idence  of  aU  of  the  witnesses 
is  that  no  meetings  were  ever  held. 
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THE  FACTS  RELATING  TO  THE  AFFAIRS  OF  THE  PARTNER- 
SHIP AFTER  CHAN'S  RETURN  AND  AFTER  THE  TWO 
MEETINGS  (OTHER  THAN  THE  CLAIMED  EXTRA-JUDICIAL 
ADMISSIONS). 

The  history  of  the  partnership  after  his  return 
from  China  and  the  holding  of  the  meeting  of  October 
20,  1940  was  related  by  appellant,  who  was  called  as 
the  first  witness  for  defendant,  and  his  testimony  was 
supported  by  other  witnesses  and  documentary  evi- 
dence. There  is  no  contradiction  of  the  testimony 
which  follows: 

Between  1939  and  1943  appellant  continued  to  run 
the  business  as  before  but  some  of  the  working  part- 
ners quit  the  employ  of  the  partnership.  (R-2  p.  366, 
lines  9-19.)  When  they  quit  working  for  the  partner- 
ship, nothing  whatever  iva^  said  about  their  drawing 
down  their  interest  in  the  partnership.  (R-2  p.  366, 
lines  20-24.) 

The  first  partner  to  make  any  overtures  about 
drawing  do\\ai  his  interest  in  the  partnership  was 
George  Chan.  In  1945  George  Chan  asked  appellant 
to  buy  him  out  and  had  his  lawyer.  Nelson  French, 
draw  an  agreement  which  is  in  writing  and  is  in  evi- 
dence in  this  case.  (R-2  p.  367,  lines  1-20;  Defendant's 
Exhibit  "Z".)  The  cancelled  check  with  which  this  in- 
terest was  paid  is  in  evidence.  (Defendant's  Exhibit 
''I";  R-2  p.  367,  line  18  to  p.  368,  line  9.) 

George  Quok  left  the  employ  of  the  partnership  in 
1941.  He  was  the  son  of  Foo  Chong,  a  partner.  At 
the  time  that  George  Quok  left  the  employ  of  the 
partnership  nothing  was  said  about  his  drawing  out 
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his  father's  interest  in  the  partnership.  (R-2  p.  368, 
lines  12-22.)  The  father,  Foo  Chong,  was  then  in 
China.  He  died  there  in  1942  or  1943.  (R-3  p.  826, 
line  21  to  p.  827,  line  7.)  Nothing  was  done  about  buy- 
ing out  the  '^Quok"  interest  in  the  partnership  until 
1946.  At  that  time  it  was  agreed  that  the  interest 
would  be  repaid  in  two  payments,  of  $1,300  each  and 
these  payments  were  made  by  two  checks  payable  to 
Quok  Brothers,  one  dated  April  8,  1946,  the  other  May 
8,  1946.  (Two  other  partners.  Ling  Chong  with  an 
interest  of  $500.00  and  Chung  Pon  with  an  interest 
of  $100.00  were  bought  out  in  the  same  transaction; 
they  were  indebted  to  Quok  Brothers  and  the  amount 
was  paid  to  them  and  included  in  the  payment  of 
$2,600.00.)  (R-2  p.  368,  line  25  to  p.  371,  line  25.) 

Purchase  of  the  Foo  Cliong  interest  as  thus  testified 
to  by  appellant  was  confirmed  by  a  written  agreement 
dated  April  4,  1946,  in  Chinese,  translation  of  which 
is  attached  (Defendant's  Exhibit  "Q"),  ^'I  am  yield- 
ing the  entirety  of  this  share  ($2,600.00)  to  be  bought 
by  Chan  Jock  Wei  (Jack  Chan).  After  April  8,  1946, 
any  profits  or  losses  of  the  business  will  be  shared  or 
borne  by  Chan  Jock  Wei  and  have  no  connection  with 
the  former  shareholder."  It  was  provided  that  pay- 
ment was  to  be  made  in  two  installments  of  $1,300.00 
each. 

The  next  partner  to  be  bought  out  was  Harry 
Young  (Young  Poi  Gay,  Young  Poi  Kay).  He  left 
the  employ  of  the  partnership  in  1942  and  opened  up 
his  own  business.  At  this  time  back  wages  were  owed 
to  him  which  were  paid  back  in  1944.    Nothing  was 
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said  about  buying  out  his  partnership  interest.  (R-2 
p.  372,  line  19  to  p.  373,  line  23.)  In  1947  Harry 
Young  wrote  Chan  a  letter.  (Deft's  Exhibit  '^K".) 
The  letter  is  dated  January  11,  1947. 

In  this  letter  Harry  Young  states : 

"Time  passes  swiftly.  In  a  twinkling  of  an  eye, 
a  new  year  had  arrived.  Only  but  the  new  year 
brings  happiness  to  you  and  your  business  is  pros- 
perous I  shall  be  consoled.  I  have  a  request  to 
make.  Long  time  ago  you  and  I  formed  the  Palace 
Market  at  816  J  Street,  KSacramento,  California. 
It  has  been  over  twenty  years  to  this  date.  /  have 
a  share  of  $500.00  American  money.  I  am  plan- 
ning to  go  into  another  line  of  business  and  am 
willing  to  have  my  share  in  the  business  with- 
drawn. Please  have  my  share  of  $500.00  returned 
to  me  as  soon  as  possible  to  clear  all  procedures.* 
After  my  withdrawal,  any  profits  or  losses,  duties 
or  liabilities  of  the  company  would  have  no  more 
connection  mth  me.  This  is  a  notification  to  avoid 
any  future  dealings. 

This  is  my  request  to  you.  I  wish  you  the  hap- 
piness of  the  new  year." 

(Deft's  Exhibit  "K"  translation.) 

When  appellant  received  this  letter  he  sent  Harry 
Young  a  check  for  $500.00.  This  cancelled  check  is  in 
evidence.  It  is  dated  February  14,  1947.  (Deft's  Ex- 
hibit "L".) 

Another  partner  bought  out  was  Henry  Chan.  He 
quit  the  employ  of  the  partnership  in  1939,  at  which 


*Throughout  this  brief  all  emphasis  ours. 
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time  according  to  Jack  Chan  there  was  nothing  said 
about  his  withdrawing  his  interest  in  the  partnership. 
Appellant  testified  that  the  first  discussion  with  Henry 
Chan  about  withdrawing  from  the  partnership  was  in 
1946  when  Henry  Chan  stated  that  he  wanted  to  with- 
draw his  interest.  Henry  Chan  has  not  j^et  been  paid. 
(R-2  p.  378,  line  2  to  p.  380,  line  1.) 

As  a  part  of  his  effort  to  bring  all  of  the  facts 
before  the  Court  and  jury,  since  the  government  who 
had  subpoenaed  Henry  Chan  had  not  called  him  or 
any  of  the  partners,  he  was  called  as  a  witness  for  the 
defense.  He  was  a  most  reluctant  witness  with  a  fail- 
ing memory.  However,  we  did  succeed  in  dragging 
out  of  him  that  his  "first  conversation"  Avith  appel- 
lant about  withdrawing  his  interest  from  the  partner- 
ship was  "when  I  first  heard  that  he  (Jack  Chan) 
was  making  some  money — sometime  after  the  war 
started".  During  this  conversation,  which  was  very 
casual,  he  asked  for  his  interest  in  the  partnership. 
He  doesn't  remember  Chan's  reply  but  Chan  didn't 
tell  him  he  would  pay  him.  (R-3  p.  790,  line  5  to  p. 
794,  line  17.) 

Those  being  all  of  the  facts  which  could  be  elicited 
from  the  witness  on  a  direct  examination,  the  prose- 
cution (following  the  pattern  set  by  the  special  agents 
in  their  investigation)  sought  to  coax  legal  conclu- 
sions from  the  witness  that  he  definitely  understood 
when  he  withdrew  from  employment  that  he  was  with- 
drawing from  the  partnership.  (R-3  p.  800,  line  22 
to  p.  801,  line  6.) 


Of  course  it  was  an  impossibility  for  this  partner 
to  have  had  that  understanding  at  that  time.  The 
witness,  who  had  left  the  employ  of  the  partnership 
in  1939  had  been  present  at  both  of  the  partnership 
meetings  in  July  and  October,  1940.  He  first  denied 
this  hut  later  admitted  his  signature  amd  presence  at 
the  meeting.  He  could  not  remember  anything  that 
happened  at  this  meeting  Init  the  minutes  show  his 
presence.  (R-3  p.  802,  line  19  to  p.  803,  line  3.) 

In  the  minutes  Henry  Chan  is  called  by  his  Chinese 
name,  Chan  Tin  Foo.  (R-3  p.  803,  line  3.)  He  voted 
for  all  the  resolutions  at  the  July  meeting,  retaining 
George  Chan  as  manager  providing  for  a  better  con- 
trol of  the  bank  account,  reappointing  Chan  as  man- 
ager, considering  wages,  etc.  At  the  October  meeting 
after  Chan's  return,  he  also  voted  in  favor  of  all  the 
resolutions,  appointing  Jack  Chan  manager,  approv- 
ing his  delegation  to  deal  with  creditors,  providing  for 
counter  signatures  on  checks,  etc.  (Deft's  Exhibit 
''H"  transaction.) 

Obviously,  if  he  had  considered  himself  out  of  the 
partnership  in  1939  when  he  left  its  employ,  we  would 
not  have  found  him  actively  participating  in  the  part- 
nership meetings  of  July  and  October  1940  as  a  part- 
ner. 

The  next  partner,  the  termmation  of  whose  interest 
was  discussed  was  Chin  Wing.  Chin  Wing  was  Jack 
Chan's  uncle.  He  died  in  1928.  Following  the  custom 
of  this  Chinese  partnership,  however,  his  widow  and 
son  ''inherited"  his  interest.   The  son  was  Chin  Him. 
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And  it  is  Chin  Him  who  is  listed  in  all  of  the  partner- 
shii3  returns  as  the  partner  (i.e.  until  the  interest  had 
heen  bought  out).  (See  Plaintiff's  Exhibits  5,  6,  7, 
and  8.)  In  1946  Mrs.  Chin  Wing  came  to  see  appel- 
lant, and  he  agreed  to  buy  her  out.  The  consideration 
was  $2,000.00.  However,  again  the  following  other 
partners :  Chin  Lai,  Fong  Wong,  Chin  Yok  and  Fung 
Chung,  were  indebted  to  the  Wing  family,  and  Mrs. 
Chin  Wing  claimed  the  right  to  their  share.  A  check 
was  issued  for  $4,800.00  covering  all  these  interests. 
It  is  defendant's  Exhibit  "M"  dated  June  5,  1946. 
(R-2  p.  380,  line  4  to  p.  384.) 

The  rest  of  the  partners  who  were  paid  off  by  ap- 
pellant were  paid  off  by  the  cancellation  of  indebted- 
ness owing  by  them  to  Chan.  (R-2  p.  385,  line  13  to 
p.  386,  line  5.) 

After  the  testimony  of  Jack  Chan,  the  defendant 
also  produced  as  witnesses,  the  other  partners  who 
were  available.  These  men  had  all  been  subpoenaed 
by  the  prosecution.  Reliance  by  the  prosecution  on 
the  extra  judicial  statements  of  the  appellant  was  not 
a  matter  of  necessity.  The  government  could  have 
called  these  \vitnesses.  Since  it  failed  to  do  so,  and 
in  an  effort  to  get  all  of  the  facts  into  the  open,  the 
defendant  produced  the  following  partners  and  their 
testimony. 

He  produced  as  a  witness  Lai  Ching  Low,  a  San 
Francisco  merchant,  a  member  of  the  San  Francisco 
firm  of  Hip  Hing  Company  (R-2  p.  445,  line  14)  and 
a  member  of  the  Palace  Market  partnership.  (R-2  p. 
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435,  line  7.)  He  was  one  of  the  original  partners,  his 
capita]  share  being  $500.00.  He  was  not  a  working 
partner.  He  attended  the  meeting  of  the  partnership 
held  in  October,  1940.  He  confirmed  the  facts  above 
stated  as  to  the  business  transacted  at  this  meeting. 
He  affirmed  that  at  this  meeting  there  had  been  no 
mention  of  dissolution  of  the  partnership,  nor  had 
this  subject  ever  been  discussed  with  him  and  that  the 
first  mention  of  his  leaving  the  partnership  had  been 
in  1947  when  he  told  Chan  that  he  wanted  to  terminate 
his  interest  as  a  partner  and  when  his  interest  was 
bought  out  hy  Chan.  (R-2  p.  435,  line  4  to  p.  440,  line 
8.)  On  cross-examination,  the  witness  stated  that  he 
had  never  been  advised  of  the  capital  net  gain  of  the 
business  and  that  he  intended  to  demand  an  account- 
ing from  appellant.  (R-2  p.  440,  line  13  to  p.  444,  line 
20.) 

Appellant  also  produced  as  a  witness  George  Chan, 
one  of  the  partners. 

He  had  first  entered  the  employ  of  the  partnership 
in  1924,  and  from  one  to  five  years  thereafter  had  be- 
come one  of  the  partners.  When  the  appellant  Jack 
Chan  went  to  China  in  1940,  he  was  the  acting  man- 
ager of  the  partnership.  He  was  present  at  the  meet- 
ing of  October  20,  1940,  when  Chan  returned. 

He  reaffirmed  that  at  this  meeting  appellant  was 
reappointed  the  manager  of  the  partnership.  No  men- 
tion was  made  at  this  meeting  of  any  dissolution  of  the 
copartnership.  After  the  meeting  George  Chan  re- 
mained in  the  employ  of  the  partnership  for  from  five 
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to  six  months.    He  quit  such  employment  to  go  into 
business  for  himself.    At  the  time  of  his  leaving  the 
employ  of  the  partnership  nothing  was  said  about  his 
terminating  his  interest  as  a  partner. 
(R-3  p.  803,  line  23  to  p.  808.) 

He  then  testified  that  he  had  gone  to  a  Sacramento 
attorney  Mr.  Nelson  French  in  March  of  1945  and  had 
had  him  handle  the  negotiations  for  and  draw  the 
agreement  terminating  his  interest  in  the  partnership, 
Mr.  Jack  Chan  buying  him  out  and  paying  $500.00 
for  his  interest.  (R-3  p.  808,  line  11  to  p.  812,  line  3.) 

This  agreement  is  in  writing  and  is  in  evidence  as 
the  Defendant's  exhibit  ''Z".   It  states  in  part: 

' '  For  and  in  consideration  of  the  sum  of  $500.00 
to  me  in  hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  I  hereby  sell,  assign,  transfer  and 
set  over  unto  Jack  Chan  all  of  my  right,  title  and 
interest  in  and  to  that  certain  partnership  which 
conducts  in  various  l^ranches  a  butcher  business. 
(There  follows  a  description  of  the  business  which 
were  then  or  had  formerly  been  operated)"  *  *  * 

u»  *  *  J  jjgj.g]3y  acknowledge  receipt  from 
Jack  Chan  of  full  settlement  of  all  siuns  or  other 
things  due  to  me  from  him  from  the  beginning  of 
the  world  to  the  date  of  these  presents."  (Defts. 
Exh.  ''Z".) 

On  cross-examination  it  was  sought  to  have  the  wit- 
ness testify  that  he  had  actually  terminated  his  in- 
terest in  the  partnership  earlier.  The  following  was 
the  net  result  of  this  attempt : 
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''Q.  Well,  didn't  you  think  that  you  didn't 
have  any  interest  in  those  businesses? 

A.     I  never  gave  it  a  thought. 

Q.  Never  gave  it  a  thought.  You  never  got 
any  profits  from  any  of  them  ? 

A.    Never  did. 

Q.  And  you  never  got  any  profit  from  the 
Palace  Market  either,  did  you? 

A.     Never  did. 

Q.  And  you  know,  as  a  matter  of  fact,  that 
your  interest  in  the  Palace  Market,  whatever  in- 
terest you  had,  terminated  in  1941,  isn't  that 
right  ? 

A.     Never  terminated.  *  *  * 

Q.  I  will  ask  you  if  Mr.  Chan  didn't  agree  to 
pay  you  back  $500  which  you  had  put  in  the  busi- 
ness? 

A.    We  never  talked  about  that. 

Q.  You  never  talked  about  that.  And  wasn't  it 
agreed  between  you  and  Chan  that  in  1941  that 
you  dropped  out  of  the  partnership,  and  you 
terminated — 'I  call  it  terminated'  in  1941  isn't 
that  true?  Isn't  that  what  happened? 

A.     I  quit  work  there  that's  all. 

Q.  But  didn't  you  terminate  all  your  interest 
in  the  partnership  as  of  1941  ? 

A.    No " 

(R-3  p.  816,  line  1  to  p.  817,  line  2.) 

The  prosecution  then  sought  to  impeach  Mr.  Chan 
by  showing  that  he  had  made  a  statement  in  writing  to 
special  agent  C.  L.  Englund.  This  statement  was 
typical  of  the  statements  taken  by  this  special  agent  in 
that  he  sought  to  elicit,  and  did  elicit,  not  facts,  but 
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conclusions  of  law.  The  questions  and  answers  were 
as  follows: 

' '  *  *  *  as  far  as  you  are  concerned,  you  dropped 
out  of  the  partnership  in  1941,  is  that  correct? 

A.     I  call  it  terminated  then." 

(R-3  p.  820,  lines  13-25.) 

'*How  long  were  you  a  partner  at  the  Palace 
Market? 

A.     From  '27  to  '41." 

These  of  course  are  conclusions  of  law.  No  effort 
was  made  by  the  ag'ents  to  olitain  tl^e  facts. 

However,  it  is  very  possible  that  when  the  witness 
had  quit  the  employ  of  the  partnership  he  had  con- 
sidered that  his  interest  in  the  partnership  termi- 
nated by  the  very  fact  of  termination  of  employment. 

Such,  of  course,  is  not  the  legal  consequence  of 
termination  of  employment. 

Had  the  agents  been  sufficiently  interested  they 
would  have  sought  to  elicit  facts — rather  than  conclu- 
sions— they  would  have  asked  for  conversations  be- 
tween the  partners,  and  for  written  evidence  and  they 
would  have  learned  that  when  George  Chan  had  quit 
his  employment  he  never  so  much  as  said  a  word  about 
his  partnership  interest  terminating,  never  gave  it  a 
thought  (R-3  p.  816,  line  2)  and  that  when  he  went 
to  his  lawyer  he  was  advised  that  he  did  have  an 
interest  in  the  partnership.  "That  is  what  the  lawyer 
said"  (R-3  p.  814,  line  2),  and  it  was  then  in  March 
1945  that  he  had  an  agreement  in  writing  drawn 
under  which  appellant  bought  him  out. 
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The  next  witness  was  Hemy  T.  Chan,  upon  whose 
testimony  we  have  already  commented. 

Also  as  we  have  demonstrated  above  the  defendant 
in  an  effort  to  get  all  of  the  facts  before  the  jury, 
produced  and  translated  the  minutes  of  the  two  meet- 
ings.   (Supra  p.  7.) 

The  following  other  evidence  was  introduced  to  cor- 
roborate the  testimony  that  the  partnership  was  still 
in  existence  during  the  period  from  1943-1946. 

A  letter  from  another  partner  Chan  Sheu  Chun 
dated  November  3,  1947  asks  for  money  and  says  '^I 
am  willing  to  have  my  share  book  put  in  your  hands 
and  withdraw  the  share  from  the  store." 

An  examination  of  the  partnership  returns  will 
show  that  as  each  partner's  interest  was  bought  out, 
as  shown  by  the  above  testimony,  that  partner's  name 
was  dropped  from  the  list  of  partners  named  in  each 
return. 

Thus  appellant's  testimony  was  confirmed  by  the 
other  partners  themselves,  corro})orated  by  written 
agreements,  by  cancelled  checks,  b}^  all  of  the  evidence 
save  and  exceiDting  only  the  conclusions  of  law  con- 
tained in  statements  taken  by  the  agents. 

The  prosecution  called  as  its  witness  on  rebuttal* 
Harry  K.  Young.  He  testified  that  he  had  been  a 
partner  commencing  in  the  1920s.  He  had  also  been 
employed  by  the  paiinership.    He  had  been  present 

*Although  subpoenaed  by  the  prosecution  and  present  at  the 
outset  of  the  trial  he  had  not  been  called. 
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at  the  meeting  on  October  20,  1940.  At  this  meeting- 
nothing  was  said  aliout  getting  rid  of  the  partnership. 
(He  thought  that  the  meeting  he  had  been  present  at 
had  been  in  1941.)  At  the  meeting  it  was  decided  "to 
put  Mr.  Chan  on  his  present  .iob."  Nothing  was  said 
in  1941  about  Inlying  out  his  interest  in  the  partner- 
ship. After  1941  he  didn't  have  anything  more  to  do 
with  the  market.  In  1947,  he  had  a  friend  write  for 
him  the  letter  which  is  Defendant's  Exhibit  ''K". 
(R-3  pp.  830-841.) 

Again  the  prosecution  sought  to  impeach  the  witness 
by  showing  that  he  previously  had  stated,  or  the  spe- 
cial agents  had  said  that  he  had  stated  conclusions  that 
he  was  out  of  the  partnership  after  1941. 


GOVERNMENT'S  EVIDENCE  AS  TO  THE  DISSOLUTION 
OF  THE  PARTNERSHIP. 

The  prosecution's  whole  case  was  built  up  on  the 
proposition  that  a  meeting  of  the  partnership  was 
called  and  held  sometime  in  1941  at  which  the  part- 
nership was  dissolved — not  that  one  or  two  partners 
dropped  out  of  the  partnership,  but  that  it  was  wholly 
and  completely  dissolved  and  that  Jack  Chan  during 
the  years  1943,  1944,  1945  and  1946  was  the  sole  owner 
tliereof. 

The  prosecution  relied  entirely  upon  the  testimony 
of  two  special  agents  of  the  Internal  Revenue  De- 
partment, C.  L.  Englund  and  Mrs.  J.  F.  Devine,  who 
testified  to  the  following  "admissions"  of  appellant: 
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''Q.  Did  he  tell  you  what  the  nature  of  the 
business  association  had  been? 

A.    He  did. 

Q.    What  did  he  say? 

A.  He  said  it  was  a  former  Chinese  partner- 
ship. 

Q.    And  these  were  former  partners? 

A.     That  is  correct. 

Q.     What  information  did  he  give 

The  Court.  Q.  First,  did  he  give  you  infor- 
mation as  to  when  they  were  partners  ? 

A.     He  did,  yes  sir. 

Q.     When  did  he  say  they  had  been  partners? 

A.  They  had  been  partners  since  the  early 
thirties,  early  1930s. 

Q.  Did  he  tell  you  when  the  partnership  was 
dissolved  ? 

A.     Yes  sir. 

Q.    When  did  he  say  it  was  discontinued? 

A.     He  stated  it  was  discontinued  in  1941. 

Mr.  Johnston.  In  that  connection,  Mr.  Eng- 
lund,  you  ol^tained  a  statement  under  oath  from 
Mr.  Chan,  did  vou  not  ? 

A.    I  did. 

Mr.  Johnston.  And  if  the  court  please  we  in- 
tend to  introduce  that  a  little  later  in  Mr.  Eng- 
lund's  testimony." 

(R-2  p.  99,  line  10  to  p.  100,  line  7.) 
«»♦**»« 

''Q.  Mr.  Englund,  under  what  circumstances 
did  you  converse  with  the  defendant  as  to  this 
prior  partnership?  Was  the  conversation  entirely 
under  oath,  or  did  you  have  some  conversations 
which  were  not  under  oath  and  some  that  were? 

A.  We  had  one  statement  that  was  under  oath 
and  several  statements  that  wore  not  undei-  oath. 
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Q.  Did  you  discuss  this  matter  mth  him  on 
the  occasions  to  which  you  have  previously  testi- 
fied he  was  not  under  oath,  is  that  correct  ? 

A.     That  is  correct. 

Q.  Can  you  identify  the  dates  on  which  you 
had  discussions  about  the  partnership  ? 

A.  I  think  so.  You  mean  in  regards  to  the 
partnership. 

The  Court.     In  regards  to  the  partnership. 

A.  Yes  sir,  on  Tuly  23,  1947,  we  had  a  con- 
ference with  Mr.  Jack  Chan  in  Room  270  in  the 
Federal  Building,  Sacramento.  *  *  * 

Q.    Who  was  present,  Mr.  Englund? 

A.  There  was  former  revenue  agent  Edward 
Riordan,  Jack  Chan  and  myself.  *  *  * 

Q.  Now  on  what  other  dates  did  you  have  con- 
versation with  respect  to  the  existence  of  a  part- 
nership ? 

A.  On  December  19,  1948  at  which  time  we 
took  a  SAvorn  statement  from  Jack  Chan  under 
oath?* 

Q.    Where  was  that? 

A.     In  Room  276  Federal  Building,  Sacramento. 

Q.    Who  was  present? 

A.  Mrs.  J.  Devine,  Mrs.  Rhodes,  Mr.  Chan 
and  myself. 

Q.     Did  you  have  any  other  discussions 

A.    Yes  sir. 

Q.    When  was  that? 

A.     On  August  4,  1947. 

Q.    And  where  ? 

A.     That  was  at  816  J  St. 


*Thc  witness  has  confused  the  date,  it  was  January  19,  1948. 
(See  R-2  p.  134,  line  2.) 
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Q.     And  who  was  present? 

A.     Jack  Chan  and  myself. 

Q.     Was  there  any  other  conversation 

A.  We  had  several  conversations  throughout 
this  period  with  Mr.  Chan  and  occasionally  the 
partnership  was  hrought  up. 

Q.  Do  you  recall  the  exact  dates  of  those  con- 
ferences now,  Mr.  Englund  ? 

A.     No  sir,  I  don't." 

(R-2  p.  100,  line  18  to  p.  104,  line  2.) 
***♦»*» 

''Mr.  Johnston.  Q.  Now,  Mr.  Engiund,  you 
testified  that  at  one  time  you  questioned  Mr.  Chan 
under  oath  and  that  the  record  was  made  of  his 
testimony  on  that  occasion,  is  that  correct? 

A.     That  is  correct. 

Q.  Do  you  have  an  original  copy  of  the  tran- 
script that  was  made  at  that  time? 

A.    I  do. 

Q.  Will  you  tell  us  the  date  that  the  statement 
was  taken? 

A.     January  19,  1948." 

(R-2  p.  133,  line  18  to  p.  134,  line  2.) 

This  sworn  statement  will  be  considered  herein- 
after. First,  we  will  dispose  of  all  the  so-called  oral 
statements  which  the  agents  say  that  Chan  made. 

The  following  further  testimony  was  given  by  the 
witness  C.  L.  Engiund: 

"Mr.  Johnston.     *  *  *  Did  you  ever  discuss  that 
matter  with  Mr.  Chan  on  any  other  occasion  than 
when  the  formal  statement  was  taken? 
A.     Yes  sir. 
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Q.  Do  you  recall  when  that  statement  took 
place  ? 

A.  It  was  sometime  in  January.  I  believe  it 
was  the  5th  of  January. 

Q.    What  year? 

A.    1948. 

Q.     Do  you  remember  who  was  present? 

A.  That  one  particular  conference  was  a  pre- 
liminary conference  and  I  don't  believe  anyone 
was  present  there. 

Q.     Except  you  and  Mr.  Chan  ? 

A.     That  is  correct. 

Q.  What  was  said  on  that  particular  occasion 
as  to  the  existence  or  dissolution  of  the  partner- 
ship  

A.  On  January  5,  1948  when  discussing  the 
building  Mr.  Chan  had  purchased  in  1948  we 
asked  him  if  that  was  his  building.  We  said  we 
noticed  the  building  was  purchased  from  funds 
on  the  Palace  Meat  Market  account  in  the  Capital 
National  Bank.  We  asked  him  if  that  was  cor- 
rect and  he  said  yes,  that  was  correct,  that  he 
drew  the  funds  on  that  account.  We  asked  him 
if  that  was  a  partnership  account.  He  said  no, 
it  wasn't  a  partnership  account,  it  was  his  ac- 
count. We  asked  him  then  if  anyone  had  an 
equity  in  the  Palace  Market.  He  said  no,  'busi- 
ness all  mine  since  1941.' 

We  also  asked  him  if  any  of  the  assets  appear- 
ing on  the  balance  sheet  we  had  compiled  were 
partnership  assets.  He  said  no  they  were  all  his 
assets. ' ' 

(R-2  p.  144,  line  14  to  p.  146,  line  1.) 


35 


One  of  the  partners  was  a  man  named  Chin  Wing. 
He  was  one  of  the  original  partners  and  he  was  Jack 
Chan's  uncle.  His  son  is  Chin  Him  and  Chin  Him 
took  his  place  in  the  partnership  when  the  father 
Ching  Wing  died  in  1928  (R-2  p.  324,  line  14  to  p. 
325,  line  5;  R-2  p.  380,  line  5.)  All  of  this  informa- 
tion was  available  to  the  treasury  department  agents. 
Nevertheless  Mr.  Englund  testified  as  follows: 

''Q.     What  did  Mr.  Chan  tell  you  about  Chin 
Wing's  relationship  to  the  business? 

A.  Chan  stated  that  that  check  (a  check 
drawn  June  5,  1946  cashed  by  Mrs.  Chin  Wing) 
represented  a  payment  that  he  had  made  to  Chin 
Wing,  Chin  Wing  had  been  a  former  partner  of 
his — was  a  partner  with  him  in  about  1923  and 
Mr.  Chin  Wing  dropped  out  of  the  partnership 
in  about  1932,  that  he  had  paid  his  liability  to 
Chin  Wing  in  1946  with  that  check." 
(R-2  p.  146,  line  24  to  p.  147,  line  5.) 

Chin  Wing  had  indeed  ''dropped  out"  of  the  part- 
nership in  1932.  He  had  died.  But  Mr.  Englimd 
either  failed  to  ascertain,  or  preferred  not  to  reveal, 
that  as  was  customary  in  this  Chinese  partnership  the 
son.  Chin  Him  took  his  place — was  listed  as  a  partner 
in  all  of  the  partnership  returns  during  this  period. 
(See  Partnership  Returns  for  1943,  1944,  1945  and 
1946,  Plaintiff's  Exhibits  5,  6,  7  and  8.)  And  when 
Mrs.  Chin  Wing  was  paid  off  she  was  paid  off  not 
only  for  herself  but  for  several  other  partners  in  1946. 
(R-2  p.  380,  line  5  to  p.  383,  line  10.) 
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Excepting  for  the  ''sworn  statement"  these  were 
the  only  statements  which  any  agent  of  the  govern- 
ment produced  as  to  what  Mr.  Chan  is  supposed  to 
have  said. 

Mr.  Edward  Riordan,  the  government  agent  who 
had  been  present  during  one  of  the  alleged  conversa- 
tions, was  not  produced  by  the  government  as  a  wit- 
ness. 

Mrs.  J.  F.  Devine,  the  second  of  the  special  agents 
of  the  Internal  Revenue  Department  who  participated 
in  the  investigation,  and  a  witness  for  the  prosecution, 
testified  (regarding  a  conference  with  appellants  De- 
cember 3,  1947)  : 

''Q.     Now,  at  the  time  of  that  meeting  did  Mr. 
Chan  make  any  statement  to  you  or  in  your  pres- 
ence as  to  the  history  of  the  ownership  of  the 
Palace  Market? 
A.    Yes,  he  did. 

Q.    What  did  he  say  at  that  time? 
A.     He  said  that  the  market,  three  partners, 
were  in  it  originally  in  1923. 
The  Court.     How  many? 

A.  Three.  In  1927  it  was  reorganized  and 
there  were  twenty-five  partners.  In  1932  there 
was  again  a  change  of  partners — some  dropped 
out  and  new  ones  came  in,  and  there  were  various 
"  changes  of  partners,  until  they  dropped  out  in 
1941. 

Q.  *  *  *  Was  there  anything  said  by  Mr.  Chan 
on  that  occasion  with  respect  to  the  management 
of  the  partnership  business? 

A.  Yes,  sir.  He  said  that  he  was  the  manager, 
he  was  the  boss  man,  no  one  had  anything  to  say 
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about  it;  that  he  alone  could  sign  checks,  except 
for  the  two  months  that  he  was  in  China. 

Q.  Now  was  anything  else  said  by  Mr.  Chan 
on  that  occasion  with  respect  to  the  history  of 
this  business  organization,  or  its  management  ? 

A.     Yes,    that    only    the    original    investments 

were  repaid.  At  no  time  were  the  profits  divided, 

and  that  these  partners — so-called  partners — he 

didn't  say  that,  his  conversation  was  the  partners 

that  worked  in  the  store  received  salary.    Those 

who  did  not  or  were  silent  partners,  they  didn't 

receive  anything  except  their  original  investment 

tvhen  they  tvithdrew  from  the  partnership* 
******* 

A.  *  *  *  we  talked  about  Chin  Wing,  who  came 
into  the  partnership  in  1923.  He  invested  $5,- 
000.00  and  1932  he  left  the  partnership.  Some- 
time thereafter  $200.00  was  repaid,  and  then  in 
1946  *  *  *  Mr.  Chan  repaid  Mr.  Wing's  tvidow 
$4800  for  the  amount  he  invested  in  1923,  although 
Mr.  Wing  was  not  a  partner  in  1932.  So  that  he 
still  called  him  partners,  even  after  they  dropped 
out,  and  the}^  had  no  interest  in  the  business. 

Q.  Did  Mr.  Chan  say  anything  else  about  the 
operations  of  the  partnership? 

A.  He  just  insisted  very  emphatically  that 
there  was  never  any  division  of  profits;  that  the 
partners  didn't  receive  anything  and  he  paid 
them  back,  he  just  paid  the  original  investment." 

(R-2  p.  227,  line  2  to  p.  228,  line  24.) 

The  witness  then  testified  about  presentation  of 
net  worth  figures  and  her  presence  when  the  so-called 
"sworn  statement"  was  taken. 


*This  is  quite  true.    And  ALL  the  evidence  showed  that  this 
was  paid  in  1945,  1946  and  1947. 
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THE  SWORN  STATEMENT. 

On  January  19,  1948,  after  twenty-some  conferences 
the  Special  Agents  placed  Mr.  Chan  under  oath  (with- 
out benefit  of  counsel  of  course)  and  he  was  subjected 
to  examination  for  several  hours.  The  record  of  this 
statement  is  a  transcription  prepared  by  Mrs.  Rhodes. 
Excepting  that  we  believe  she  used  1932  instead  of 
1942,  obviously  intended  in  one  place,  we  believe  the 
transcription  is  substantially  correct.  It  was  intro- 
duced as  Plaintiff's  Exhibit  40.  The  Court  will  un- 
doubtedly wish  to  read  it  in  full.  Pertinent  excerpts 
are  as  follows: 

"Q.    Was  their  (i.e.  the  partner's)  original  in- 
vestment paid  back  to  them  when  they  termi- 
nated, when  they  left  the  partnership^* 
A.    I  pay  them. 
Q.    Did  you  pay  them  back  by  check  or  cash? 

A.     Mostly  by  check,  some  by  cash 

Q.  If  they  (the  silent  partners)  left  the  part- 
nership, did  they  receive  their  original  invest- 
ment back? 

A.    Yes 

Devine.     There   were   twenty-five   partners   in 
1945  and  there  were  ten  in  1946? 
A.    Yes,  mam. 

Devine.  Here  I  have  the  name  of  fifteen  part- 
ners that  were  partners  in  1945,  but  were  not 
shown  as  partners  in  1946.  I'll  go  down  the  list 
and  will  you  tell  me  how  much  you  paid  each 
one  when  he  left  the  business  in  1945  ?  The  first 
one  is  Chin  Ling.  How  much  did  you  pay  him 
when  he  left  the  business? 


*  Since  the  partners  were  paid  in  1945,  1946,  1947  this  is  tanta- 
mount to  a  statement  these  partners  left  the  partnership  then. 
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A.  I  can't  remember.  I  think  probably  about 
$2,000.00.   I  can't  remember 

Q.     Were  all  these  partners  in  1945  (pointing 

to  partnership  return  for  the  year  1945) 

Were  they  members  of  the  partnership  in  1945? 

A.    Yes. 

Q.  Let's  see,  you  have  Chin  Ling  listed.  Was 
he  a  member  of  the  partnership  in  1945? 

A.    Yes. 

Q.     Was  he  a  partner  in  1946? 

A.  1946  no.  1940  I  went  back  to  China  and 
then  '41  all  partners  everybody  dropped  out  of 
business.  Nobody  wanted  to  stay  in  business.  Too 
many  bills,  and  then  I  take  them  all.  I  told  part- 
ners I  will  pay  everybody.  I  was  working  hard. 
I  told  creditor  we  pay  month  by  month  and  year 
by  year  and  pay  everybody.  Partners  don't  want 
in.  I  give  money  back.  I  pay  everyone  back  for 
the  partner  capital.  Somebody  dropped  so  I  pay 
back  cash.  I  been  here  about  thirty  years  and  I 
don't  want  to  owe  anyone.  I  pay  them  back  be- 
cause I  don't  owe  one  penny.  My  wife,  my  whole 
family  work.  Everyone,  in  other  words,  now  the 
business  mostly  mine.   Stay  or  let  them  go." 

(There  follows  a  statement  regarding  the  repay- 
ment back  of  the  capital  investment.  Then  the  fol- 
lowing was  said)  : 

''Q.     How  many  shares  did  Low  Chiang  have? 

A.     He  had  five  shares. 

Q.     Is  he  still  a  member  of  the  partnership? 

A.    No. 

Q.     Do  you  remember  when  he  left? 

A.     '4^.'*  *  *" 

(Pltfs.  Exhibit  40.) 
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Several  days  after  he  made  this  statement  Mr.  Chan 
was  asked  to  correct  it.  He  doesn't  read  English  very 
well,  but  he  does  read.  On  page  8,  in  exactly  the  same 
place  where  on  page  9  he  had  said:  ^'  '41  all  partners 
everybody  dropped  out  of  business"  he  wrote  in  ink, 
"1946  10  partners  J.C/* 

The  Court  in  reading  the  transcript  of  this  state- 
ment will  note  the  singular  failure  of  the  special 
agents  to  ask  for  any  FACTS  as  distinguished  from 
conclusions  showing  that  there  had  been  a  dissolution 
of  the  partnership.  On  cross-examination  of  Mr.  Eng- 
lund,  we  tried  to  elicit  some  information  about  such 
facts : 

UQ  *  «  *  y^^  knew,  did  you  not,  that  in  ap- 
proximately 1941  the  working  partners  ceased  to 
work  for  the  partnership;  isn't  that  correct?  You 
knew  that,  didn't  you? 
A.  I  believe  Jack  Chan  stated  that,  yes. 
Q.  And  isn't  it  what  he  told  you,  Mr.  Eng- 
lund,  that  the  working  partners  had  in  1941 
ceased  to  work  for  the  partnership?  Isn't  that 
what  he  told  you  on  January  5,  1948? 

A.  That  among  other  things.  He  elaborated 
on  that  fact. 

Q.     Isn't  that 

The  Court.  Q.  Go  ahead  and  give  the  elabo- 
ration. 

A.  He  stated  that  not  all  the  partners  worked 
for  the  partnership  in  1941,  that  some  of  them 
were  living  in  China,  some  were  dead  during  the 
period  and  were  still  being  carried  on  the  books 
and  records  as  partners.  He  said  there  were 
equities  in  the  partnership  as  represented  by 
their  families. 
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Q.  And  he  told  you  that  the  working  partners 
had  quit  working  in  1941,  didn't  he? 

The  Court.  Q.  I  understood  you  to  say  in 
the  conversation  of  January  5,  1948,  he  said  that 
all  the  assets  of  the  market  belonged  to  him? 

A.     That  is  correct,  yes,  sir. 

Q.  And  I  understood  you  to  say  also  that  they 
all  belonged  to  him  since  a  certain  date? 

A.  No,  he  said  in  1941  all  the  partners 
dropped  out  of  the  business. 

Q.  I  think  you  went  further  than  that  on  di- 
rect and  said  that  all  of  the  assets  and  deposits 
of  the  Palace  Market  were  his  since  1941. 

A.  That  is  with  respect  to  the  assets  we  have 
here,  because  those  are  the  only  accretions  that 
took  place  during  the  period,  what  he  acquired 
himself  on  this  balance  sheet. 

Q.  Of  course,  we  want  to  know  from  you,  as 
definitely  as  you  can  recall,  what  he  said  about 
the  ownership  of  the  assets  of  the  Palace  Market 
and  when  that  ownership  started. 

A.  I  believe  he  said  that  the  Palace  Market 
as  such  started  in  1923  and  was  reorganized  again 
and  started  in  1927,  and  in  1941  the  business  was 
heavily  in  debt  and  that  they  had  a  meeting  and 
they  decided  that  everybody  drop  out  of  the  busi- 
ness, and  he  say,  ^I  take  it  all.'  He  is  probably 
referring  to  these  assets 

Mr.  Pierce.     Now,  just  a  minute 


The   Court.     We  just  want  the   conversation. 
He  said,  'I  take  it  all'? 
A.     That  is  right." 

(R-2  p.  205,  line  1  to  p.  206,  line  18.) 
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The  assets  to  which  Mr.  Englund  is  referring  are 
the  assets  acquired  AFTER  1943,  the  assets  which 
appellant  admittedly  took  in  his  own  name  and  with 
funds  taken  from  the  partnership. 

The  foregoing  is  all  of  the  evidence  which  the  prose- 
cution offered  to  prove  its  contention,  which  in  his 
opening  statement  the  U.  S.  Attorney,  Mr.  Seawell, 
had  stated  the  government  would  prove :  that  a  meet- 
ing of  the  partnership  had  been  held  in  1941  at  which 
the  partnership  had  been  dissolved. 

Objection  was  made  to  the  introduction  of  all  of 
this  testimony.  Before  any  conversations  with  the 
defendant  were  related  we  made  this  objection: 

'^Mr.  Pierce.  Just  a  moment,  please,  may  it 
please  the  court,  I  wish  to  object  at  this  time  to 
the  introduction  of  any  conversation  between  this 
defendant  and  the  witness.  I  object  upon  the 
ground  that  the  only  purpose  for  which  a  conver- 
sation of  a  defendant  in  an  action  such  as  this 
may  be  introduced  is  for  the  purpose  of  showing 
an  admission,  and  that  admission  may  not  be 
shown  in  an  action  of  this  kind  until  the  corpus 
delicti  has  been  established. 

In  support  of  my  objection  would  like  to  refer 
the  Court  to  the  case  of  the  People  v.  DeMartini, 
50  CalifoiTiia  Appellate  109,  which  contains  a 
very  full  explanation  of  the  well-settled  common 
law  rule  in  that  respect,  and  that  the  common 
law  rule  is  the  rule  applicable  to  Federal  courts 
I  believe  is  also  well  accepted  under  circum- 
stances of  this  kind. 
The  Court.  Overruled." 
(R-2  p.  48,  line  19  to  p.  49,  line  8.) 
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When  similar  questions  were  later  asked: 

''Mr.  Pierce.  Objected  to  on  the  same  ground 
as  heretofore  stated.  May  it  be  stipulated,  your 
Honor,  so  I  won't  be  constantly  interrupting 

The  Court.     That  is  right.   Overruled. 

Mr.  Pierce.  The  same  objection  may  go  to  all 
of  the  questions  concerning  the  conversation  be- 
tween the  defendant  and  this  witness? 

The  Court.    Yes.    Proceed." 

(R-2  p.  55,  lines  9-16.) 

Upon  the  conclusion  of  the  case  of  the  prosecution, 
the  defendant  moved  the  Court  for  a  judgment  of 
acquittal  upon  the  ground  (among  others)  that  the 
respondent  had  not  sustained  its  burden  of  proof,  that 
the  sole  evidence  of  the  dissolution  of  the  partnership 
was  the  claimed  extra  judicial  statements  of  the  ap- 
pellant, that  this  fact  was  the  fact  upon  which  the 
guilt  or  innocence  of  the  appellant  hinged,  and  the 
only  fact  upon  which  a  case  could  be  made  at  all,  and 
that  the  corpus  delicti  had  theretofore  not  been  estab- 
lished. 

This  motion  was  also  denied. 


APPELLANT'S  BOOKS  AND  RECORDS  AND 
METHOD  OF  BOOKKEEPING. 

During  the  years  1943-1946  the  Palace  Market  was 
engaged  exclusively  in  the  meat  business.  There  were 
some  charge  accounts  but  most  of  the  sales  were  cash. 

When  a  purchase  was  made  at  the  store,  the  money 
was  rung  up  in  the  cash  register.  (R-2  p.  412.) 
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There  was  no  tape  on  the  cash  register  but  readings 
could  be  taken  of  the  totals.  When  purchases  were 
made  there  was  a  spindle  on  which  the  invoices  were 
impaled.  Large  purchases  were  made  by  check,  small 
purchases  were  sometimes  made  in  cash,  which  was 
taken  out  of  the  cash  register.  (R-2  pp.  413-415.) 

When  a  charge  sale  was  made,  three  copies  of  the 
sales  tag  were  made,  one  of  which  went  to  the  cus- 
tomer and  two  of  which  were  kept  by  the  market. 
The  latter  two  were  put  on  the  spindle  and  at  the 
end  of  the  day,  in  a  customer's  file. 

When  the  customer  paid  his  bill  the  money  was  put 
in  the  cash  register,  but  not  rung  up.  The  customer's 
bill  was  receipted  and  the  entry  was  made  at  night 
in  the  daily  record  hereinafter  noted.  (R-3  pp.  679- 
681;  R-2.  pp.  415-417.) 

All  money  that  was  received  at  the  end  of  the  day 
was  counted  twice  when  taken  from  the  cash  register, 
went  into  the  safe  and  the  next  day  it  all  went  into 
the  bank.  (R-2  p.  417;  R-3  p.  588.) 

There  were  three  bank  accounts,  two  in  the  Mer- 
chants National  and  one  in  the  Capital  National  Bank, 
all  of  which  were  checking  accounts  and  all  of  which 
were  apparently  used  interchangeably.  (R-2  pp.  25, 
26.) 

The  basic  books  kept  by  appellant  were  the  daily 
reports  which  are  in  evidence  as  Defendant's  Exhibit 
"A".  These  daily  reports  are  for  every  day  of  the 
year  that  the  market  was  open  during  all  of  the  years 
1943  through  1946.    They  are  in  two  parts,  one  in 
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English  and  the  other  in  Chinese.  They  reflect  accu- 
rately all  receipts  and  disbursements.  (R-3  p.  587.) 
They  were  kept  by  appellant,  and  by  his  daughter 
Mary;  in  1942  Lincoln  Chan  had  assisted.  (R-2  p.  388, 
lines  17-20.) 

At  the  trial  these  were  explained  by  appellant  and 
by  his  daughter  Lila.  For  illustration,  at  the  trial 
we  selected  at  random  one  day,  January  3,  1944. 

Explaining  the  English  portion  of  the  record,  in 
one  column  were  the  cash  receipts  with  '* currency", 
*' silver"  and  *' checks"  stated  separately  and  totaled. 
(R-3  pp.  703-705.)  If  there  was  only  a  small  amount 
in  silver  this  was  left  for  change  and  not  added  (R-3 
p.  704),  but  if  the  amount  in  silver  was  considerable 
it  was  added  and  banked  with  the  currency.  (R-3  p. 
712,  line  11.) 

The  next  column  is  the  ^'Cash  Paid  Out"  colmnn 
which  has  a  heading  '*Pd".  The  English  record  shows 
only  the  small  "cash"  payments,  not  the  checks.  (R-3 
p.  713,  line  13.)  The  next  column,  on  the  left-hand 
side,  shows  the  sales  made.  These  contain  two  figures, 
one  for  each  cash  register  reading,  and  the  total.  (R-3 
p.  708,  lines  16-18  and  p.  714,  line  19.) 

In  addition  to  the  cash  register  readings,  the  re- 
ceipts from  charge  sales  are  shown  and  added.  (On 
January  3,  1944,  $111.11  was  received.)  (R-3  p.  714, 
line  19.) 

The  Chinese  daily  reports  are  more  complete.  These 
show  the  total  sales  for  the  day  as  shown  on  the  Eng- 
lish records,  but  they  also  show  other  receipts;  e.g., 
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on  January  3,  1944,  they  show  rent  paid  by  an  em- 
ployee of  $6.00.  (R-3  p.  716,  line  20  to  p.  717,  line  8.) 
These  receipts  are  shown  at  the  top  of  the  report. 

On  the  bottom  are  shown  the  paid-outs,  including 
the  cash  paid  out,  miscellaneous  and  merchandise  in 
separate  columns,  and  these  items  are  a  break  down 
of  the  totals  shown  on  the  English  report.  (R-3  p. 
718,  line  10  to  p.  719,  line  15.)  In  addition,  the 
amounts  checked  out  are  shown  under  captions  show- 
ing to  whom  the  checks  are  issued,  e.g.,  '^Morrell", 
''Swift",  ''Rent"  etc.  (R-3  p.  719,  line  23  to  p.  720, 
line  19.) 

As  stated  above  these  records  are  complete  for 
every  day  in  the  year,  during  all  these  years.  (R-3  p. 
721,  line  16.) 


THE  CHINESE  JOURNAL  AND  LEDGER. 

In  1942  and  1943  appellant  had  a  hired  bookkeeper, 
Lincoln  Chan.  (R-2  p.  336,  line  11.)  While  he  was 
employed  (on  a  part-time  basis)  he  kept  a  journal 
and  a  ledger  in  Chinese.  These  books  are  in  evidence. 
(Defendant's  Exhibit  "A".)  They  cover  only  the 
years  1942  and  1943.  And  are  complete  for  those  years 
showing  every  transaction  of  every  day.  (R-2  p.  338, 
line  10.)  The  journal  was  kept  from  day  to  day  and 
its  entries  were  taken  from  the  daily  reports  which 
have  been  hereinabove  described.  (R-2  p.  337,  lines 
11;  18.)  The  second  volume  was  the  ledger  which  is 
what  the  name  implies.   In  it  items  are  classified  ac- 
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wording  to  their  nature.    Posting  in  the  ledger  was 
ione  at  intervals.  (R-2  p.  340,  lines  1;  12.) 

For  the  purpose  of  showing  the  completeness  of  the 
Chinese  books  in  1943,  a  translation  had  been  made 
3f  a  summary  of  all  figures  contained  therein.  This 
mmmary  was  admitted  in  evidence  as  Defendant's 
Exhibit  ^^G"  and  shows  all  receipts  and  disbursements 
classified.  The  summary  was  checked  against  the 
original  books  kept  by  Lincoln  Chan  and  it  is  correct. 
(R-2  p.  342,  lines  13-18.) 

The  Chinese  books  were  not  kept  after  1943.  The 
iaily  reports  contain  exactly  the  same  information. 


ENGLISH  DAILY  SUMMARIES  OF  THE  DAILY  REPORTS. 

During  the  investigation  by  the  special  agents  of 
;he  treasury  department,  James  Soohoo,  an  account- 
mt,  was  employed  by  appellant  to  make  an  audit  of 
:he  books  and  to  furnish  this  audit  to  the  agents  so 
:hat  they  could  understand  appellant's  books. 

At  the  outset  of  this  investigation  Mr.  Soohoo  in- 
formed appellant  that  it  would  be  necessary  to  have 
I  translation  made,  or  a  summarization  in  English  of 
;he  Chinese  daily  reports.  (R-3  p.  759,  line  4.)  This 
summarization  was  prepared  by  Lila  Lowe,  appel- 
ant's  daughter,  with  the  assistance  of  appellant,  and 
ler  figures  were  checked  by  appellant.  (R-3  p.  759.) 
rhe  summarization  includes  a  complete  daily  record 
)f  all  receipts  and  disbursements  excepting  the  dis- 
bursements paid  by  check  as  to  which  appellant  had 
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all  of  the  cancelled  checks  and  furnished  them  and 
also  the  summarizations  to  the  special  agents.  (R-3 
p.  723,  line  25;  p.  158,  line  13;  p.  162,  line  5.) 


THE  BUTCHER  PAPER  MONTHLY  SUMMARIES. 

In  1943  appellant  prepared  his  partnership  returns 
directly  from  the  Chinese  books.  In  1944,  1945  and 
1946,  he  prepared  them  from  summaries,  referred  to 
throughout  the  trial  as  the  '^butcher  paper  summa- 
ries" which  were  prepared  from  the  ''Daily  Reports". 
(R-2  p.  463,  line  23;  p.  464,  line  4;  p.  466;  p.  467,  line 
12;  p.  489,  line  23.) 

During  the  investigation  appellant  furnished  these 
butcher  paper  summaries  to  Special  Agent  Englund 
and  they  were  found  to  agree  with  the  partnership 
return.  (R-2  p.  167,  line  9;  p.  189,  line  21.) 

These  butcher  paper  summaries  appear  in  evidence 
as  Defendant's  Exhibits  ''T",  ''U"  and  ''V".  They 
are  in  English.  They  are  similar  to  the  translations 
of  the  Chinese  books  introduced  as  Defendant's  Ex- 
hibit "G"  showing  all  items  of  receipts  and  expendi- 
tures by  classification  and  for  each  of  the  months  of 
each  of  the  years. 


DELIVERY  OF  ALL  BOOKS  AND  RECORDS  TO 
SPECIAL  AGENT. 

On  March  24,  1947  appellant  delivered  to  Special 
Agent  C.  L.  Englund  (1)  all  of  the  daily  records  in 
English  and  in  Chinese  which  are  Defendant's  Ex- 
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libit  ^'B".  (R-3  p.  650,  lines  2-10.)    These  were  re- 
ceipted for  as  follows: 

''Memo  sheets  containing  a  chronological  tabula- 
tion of  sales  and  expense  items  recorded  in  Eng- 
lish which  were  entered  on  deposit  slips  of  the 
Merchant's  National  Bank  for  the  period  1943 
to  1946,  inclusive.  *  *  *  Memo  sheets  containing 
daily  sales  and  expense  items  recorded  in  Chi- 
nese on  deposit  slips  of  the  Merchant's  National 
Bank,  together  with  adding  machine  tapes  for 
the  period  1944  to  1946,  inclusive."  (R-3  p.  651, 
lines  1018;  Plaintiff's  Exhibit  42.) 

Also  he  delivered  the  two  bound  books  (Defend- 
mt's  Exhibit  ''A")  constituting  the  Chinese  journal 
md  ledger  for  the  year  1943.  (R-3  p.  651,  line  19.) 
Vlso  he  delivered  the  three  butcher  paper  summaries. 
'R-2  p.  651,  line  21.)  Also  he  gave  access  to  Special 
igent  Englund  of  all  his  bank  accounts,  his  cancelled 
ihecks,  his  bank  statements  and  his  check  stubs.  (R-2 
D.  148,  line  11  to  p.  154,  line  16.) 


THE  EVIDENCE  OF  THE  PROSECUTION  RELATING  TO  THE 
INADEQUACY  OF  APPELLANT'S  BOOKS. 

As  has  been  stated  above,  the  whole  case  of  the 
prosecution  of  income  tax  evasion  was  built  up  on 
:he  so-called  ''net  worth,  expenditures"  method. 

It  was  recognized  by  the  special  agents  that  they 
ivere  only  allowed  to  use  this  method  "when  the  tax- 
payer'!^ books  and  records  are  inadequate  and  we  are 
unable  to  interpret  them".  (R-2  p.  168,  line  1.) 
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In  this  case  this  hurdle  was  very  simply  overcome. 
The  prosecution  had  special  investigator  C.  L.  Eng- 
limd  testify  to  the  legal  conclusion  that  the  books 
were  inadequate.  The  following  is  his  testimony 
(over  objection,  by  defendant)  : 

''Well,  I  informed  Mr.  Chan  that  the  books 
and  records  that  he  had  given  me  on  the  first 
call  on  March  24,  1947  did  not  agree  with  his 
income  tax  returns.  He  stated  then  that  he  had 
some  Chinese  books  and  records,  and  I  asked 
him  if  those  are  the  records  that  he  used  in  pre- 
paring those  various  income  tax  returns  and  he 
said  yes. 

So  I  asked  him  if  the  government  could  have 
access  to  those  records.  He  said  they  were  in 
Chinese.  And  then  1  asked  him  if  he  would  have 
any  objection  to  submitting  them  anyway,  and 
he  said  no,  and  he  produced  them. 

Mr.  Johnson.  Q.  Did  you  make  an  examina- 
tion of  those  additional  records,  Mr.  Englund? 

A.  Not  personally,  no.  We  had  a  Chinese 
translate  the  1943  records.* 

Q.  Did  you  find  that  upon  the  basis  of  all  of 
the  books  and  records  which  the  defendant  made 
available  to  you  you  were  able  to  make  a  correct 
computation  of  his  income  for  the  years  1943  to 
1946  inclusive? 

A.    No,  sir. 

Q.    Why  were  you  imable  to  do  that? 

A.  The  books  were  not  complete  with  all  the 
information  and  there  weren't  all  the  informa- 
tion in  the  books  and  records. 


•Compare    this    with    the    statement,    infra,    p.    52,    that    they 
couldn't  be  translated  because  the  dialect  was  different. 
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Q.  So  you  found  that  the  books  which  had 
been  submitted  were  incomplete,  insufficient  and 
inadequate  for  a  correct  computation  of  the  de- 
fendant's income,  is  that  correct? 

A.    I  did." 

(R-2  p.  49,  line  12  to  p.  50,  line  12.) 

(The  witness  then  proceeded  to  testify  that  the  in- 
come had  been  computed  on  the  net  worth-expendi- 
;ure  theory.) 

Having  heard  Mr.  Englund's  conclusion  that  the 
)ooks  and  records  were  inadequate,  let  us  now  see  if 
lis  own  testimony  backs  this  up: 

On  cross-examination  he  testified  that  he  was  en- 
gaged in  this  investigation  for  approximately  nine 
nontlis,  lasting  from  March  24,  1947  to  February  12, 
L948,  that  appellant  cooperated  with  him  fully  in 
^very  respect,  giving  him  everything  he  asked  for  in 
;he  approximately  twenty  contacts  which  the  witness 
lad  with  appellant.  (R-2  p.  147,  lines  8-25.) 

Appellant  gave  the  agent  access  to  all  of  his  bank 
iccounts,  his  bank  statements,  his  cancelled  checks, 
lis  check  stubs,  his  books,  including  the  books  now 
n  evidence  as  Defendant's  Exhibit  ''A"  and  which 
ire  the  Chinese  ledger  and  journal  to  be  hereinafter 
nore  particularly  described.  (R-2  p.  148,  line  11  to 
D.  154,  line  16.) 

''And  did  he  offer  full  access  to  those  books 
to  you? 

A.     Translated  them  to  a  great  extent." 
(R-2  p.  154,  lines  17,  18.) 
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We  then  asked  Mr.  Englund  if  he  had  access  to 
•Chinese  translators  and  he  stated  that  he  did.  (He 
mentioned  Mr.  Victor  Chin,  who  was  present  in  the 
courtroom,  sitting  with  the  treasury  department 
agents  all  through  the  trial  and  who  checked  the 
translations  made  by  defendant.)  (R-2  p.  155.)  There- 
after the  following  very  significant  testimony  was 
given : 

*'And  Mr.  Chin  stated  that  he  was  unable  to 
identify  the  Chinese  writing  in  it,  because  he  did 
not  speak  the  same  dialect,  apparently,  that  Mr. 
Chan  had  written  the  books  in,  so  he  did  not 

know  how  to  read  the  headings,  like  what  the 

Q.     Then 

Mr.  Seawell.     Let  him  finish  his  answer. 
Mr.  Pierce.     Go  ahead  by  all  means.   Had  you 
finished  ? 

A.    He  said  he  was  unable  to  identify  the  head- 
ing, but  he  could  read  the  figures,  so  I  would, 
transcribe  the  figures  on  adding  machine  tapes. 
Q.    And  did  you  transcribe  all  of  the  figures 
contained  in  those  two  books? 
A.     Not  all  the  figures,  no  sir." 
(R-2  p.  156,  lines  1-14.) 

We  then  asked  him  what  figures  he  had  transcribed 
and  he  said  that  he  had  transcribed  the  figures  for 
1944  and  1945.  We  informed  him  that  the  books  only 
covered  1942  and  1943  and  the  witness  said  that  Mr. 
Chan  had  told  him  they  covered  1943  to  1946.  (R-2 
p.  156,  line  22  to  p.  157,  line  17.)  He  later  said  that 
he  just  assumed  that  he  was  reading  from  books  cov- 
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ering  1945,  1946  and  1947  and  that  Mr.  Chan  did  not 
tell  him  they  were  books  for  those  years.  (R-2  p.  158, 
line  16.) 

The  witness  again  testified: 

''Q.  Do  you  say  that  Mr.  Chin  (the  interpre- 
ter) did  not  read  the  dialect  in  which  these  books 
were  written? 

A.  He  stated  that  he  could  not  read  the  dia- 
lect in  which  these  books  were  written." 

(R-2  p.  158,  line  21.) 

The  witness  then  testified  that  he  had  gotten  a 
Tanslation  of  the  sales  for  1943  from  Mr.  Chan  and 
;hat  this  translation  had  been  accepted  as  correct. 
Ke  had  also  gotten  a  translation  of  cash  pay-outs  for 
;he  years  1944,  1945  and  1946.  He  never  had  a  com- 
plete translation  of  the  books  or  records.  (R-2  p.  159, 
ine  7  to  p.  162,  line  17.) 

The  witness  was  then  shown  a  typical  batch  of  the 
records  which  were  known  throughout  the  trial  as 
'daily  reports"  or  "daily  records".  These  are  De- 
fendant's Exhibit  "B".  They  are  on  deposit  tags  of 
:he  Merchants  National  Bank.  They  are  in  English 
md  in  Chinese.  They  will  be  explained  more  fully 
lereafter. 

The  witness  testified  these  records  had  been  sub- 
nitted  to  him  during  the  investigation.  He  then  tes- 
ified : 

"Q.    Did  he  tell  you  how  they  were  kept? 
A.     No,  he  tried  to  make  an  explanation,  but 
they  had  no  reference  on  them  as  to  what  the 
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figures  rei)resented,  so  for  our  purposes  we  had 
nothing  to  back  them,  so  we  didn't  use  those." 
(R-2  p,  163,  lines  4-8.) 

Mr.  Englund  testified  that  the  appellant  informed 
him  that  these  were  his  books,  but  Mr.  Englund  made 
no  effort  to  check  them  to  find  out  what  was  in  them. 
He  stated  that  they  were  not  adequate  and  he  assigned 
as  his  reason: 

''Q.  Did  you  make  any  effort  to  find  out  what 
the  various  items  were  on  those  records? 

A.  No,  because  on  the  face  of  them,  there  is 
no  information  that  would  indicate  what  they 
were  for.   They  are  just  figures. 

Q.  Did  you  ask  him  what  the  various  columns 
meant  ? 

A.  Chan  tried  to  explain  them,  I  believe  he 
stated  some  of  those  were  kept  by  his  daughter 
and  that  she  could  probably  interpret  but  I  never 
asked  her  *  *  * 

Q.     Did  you  make  any   effort  to  have  these 
translated  ? 
A.    No,  sir." 
(R-2  p.  165,  line  20  to  p.  166,  line  12.) 

(It  is  clear  from  the  testimony  quoted  above  that 
Mr.  Englund  had  only  to  ask  Mr.  Chan  or  his  daugh- 
ter for  the  explanation  of  column  heads  and  all  of 
the  reports  would  have  been  revealed  as  a  complete 
record  of  receipts  and  disbursements.) 

In  addition  to  the  bound  Chinese  records  and  the 
daily  reports,  Mr.  Chan  brought  to  Mr.  Englund,  the 
summaries  which  are  now  in  evidence  as  Defendant's 
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Exhibits  ^'T'^  ^^U^'  and  ''Y'\  (These  are  on  butcher 
paper  and  are  complete  summaries  month  by  month 
for  all  of  the  years,  stipulated  to  be  correct,  of  all 
sales  receipts  and  all  expenditures  classified  in  the 
various  categories  of  accounting.)  (R-2  p.  167,  line  8.) 

This  summary  agreed  with  the  partnership  returns 
filed  by  the  appellant  (R-2  p.  190,  lines  1-6.) 

On  redirect  examination,  Mr.  Englmid  added  to  his 
explanation  of  the  inadequacy  of  appellant's  books 
as  follows: 

'^Q.  What  was  your  reason  for  concluding,  as 
you  have  testified  that  you  did,  that  the  Chinese 
books  and  records  were  not  adequate  for  a  com- 
putation of  defendant's  correct  income  for  tax 
purposes  ? 

A.     Because  we  were  unable  to  read  them. 

Q.     And  was  that  the  only  reason? 

A.  No,  we  couldn't  identify  the  amounts  that 
were  in  the  books.  He  had  a  set  of  records  in 
English,  that  he  submitted  on  those  cards  that 
were  submitted  in  evidence,  which  when  totaled 
did  not  agree  with  the  income  tax  return. " ' 

We  were  able  to  bring  out  on  cross-examination  as 
to  why  the  totals  did  not  ''add  up". 

We  had  asked  Mr.  Engiund  how  he  had  totaled 
the  daily  reports  in  English.   We  asked: 

"Q.  How  did  you  distinguish  which  were  pur- 
chases and  which  were  sales?" 

(We  asked  this  in  view  of  his  previous  testimony 
that  he  didn't  know  which  corumn  was  which.) 
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*'Mr.  Chan  tried  to  explain — it  appeared  that 
they  were  all  treated  the  same  way  *  *  *  We 
were  imable  to  follow  him. 

Q.  And  isn't  it  a  fact  that  the  reason  your 
total  didn't  add  up  was  because  sometimes  you 
didn't  know  you  were  writing  debits  and  some- 
times you  didn't  know  you  were  adding  credits? 

A.     That  is  correct." 

(R-2  p.  209,  lines  10-19.) 

We  ask  the  Court  to  consider  the  following  signifi- 
cant statement  by  the  witness: 

''Mr.  Johnson.  I  will  ask  you,  Mr.  Englund, 
your  reasons  for  concluding  that  the  taxpayer's 
Chinese  books  and  records  were  inadequate  for 
the  purpose  of  computing  his  correct  taxable 
net  income  for  this  period  ? 

A.  It  appeared  that  the  taxpayer's  books  and 
records  did  not  contain  complete  information 
with  respect  to  all  his  transactions.  In  other 
words,  he  made  transactions  that  were  not  re- 
corded, which  he  stated  were  not  recorded  in  his 
Chinese  hooks  and  records/' 

Extra-judicial  statements  by  the  appellant  again — 
the  sole  basis  for  the  claim  of  inadequacy  of  the 
books ! ! 

"A.  The  taxpayer's  books  and  records  did  not 
show  the  purchase  of  this  building — I  mean  the 
records  that  he  submitted  to  us,  other  than  the 
cancelled  checks. 

Mr.  Pierce.    What  records  do  you  mean? 

A.  The  records  that — those  records  that  you 
just  introduced  in  evidence  since 
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Mr.  Pierce.    How  do  you  know  they  don't? 
A.    He  said  they  didn't." 
(R-2  p.  194,  lines  18-25.) 

Later  in  his  examination  it  became  evident  that  all 
the  taxpayer  had  told  Englund  was  that  the  purchase 
of  the  building  did  not  appear  as  a  purchase  by  the 
partnership  in  the  records  of  the  Palace  Market.  (R-2 
p.  196,  line  8.) 

Of  course,  there  would  be  no  such  record.  The 
building  was  not  a  purchase  of  the  business.  It  was 
purchased  by  Chan  personally  and  he  did  have  record 
of  it  in  his  cancelled  checks,  and  also  in  the  special 
book  which  he  kept  for  his  individual  records,  the 
black  book  which  was  later  introduced  in  evidence 
as  Defendant's  Exhibit  ''D". 


THE  CHINESE  WRITTEN  LANGUAGE. 

The  first  reason  expressed  by  special  agent  Englund 
for  disregarding  the  books  and  records  of  the  appel- 
lant in  favor  of  the  artificially  constructed  ''net  worth- 
expenditures"  balance  sheet  was  the  fact  that  the 
Chinese  books  and  records  could  not  be  translated 
by  their  Chinese  interpreter,  Victor  Chin.  (R-2  p.  156, 
line  1;  R-2  p.  158,  line  23.) 

The  following  are  the  facts  of  the  matter: 
Lincoln  K.  Chan  testified: 

"Q.     Do  the  different  dialects  use  a  different 
written  language,  or  the  same  written  language? 
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Mr.  Seawill.  I  am  going  to  object  that  it  is 
irrelevant,  immaterial  what  language  the  Chinese 
write  in.  Nobody  has  questioned  it. 

The  Coui*t.     Overruled.  You  may  answer. 

A.  Well  there  is  only  one  writing,  as  far  as  I 
know. 

Q.      *  *  *  That  is  all  you  have  ever  seen? 

A.     That's  light." 

(R-2  p.  341,  lines  12-21.) 

Lila  Lowe  testified : 

''Q.  By  the  way,  from  what  you  know  about 
the  Chinese  language,  do  they  have  different  writ- 
ing for  different  dialects,  or  is  the  writing  the 
same? 

A.     The  writing  is  the  same." 

(R-3  p.  683,  line  19.) 

The  fact  that  the  Chinese,  although  they  speak  in 
many  different  dialects,  have  but  one  written  lan- 
guage common  to  all  sections  of  the  country  and  to 
all  dialects,  is  a  matter  of  which  this  Court  will  take 
judicial  notice. 

The  ai-ticle  on  "Chinese  Language"  in  Encyclo- 
pedia Brittanica  (Vol.  5,  1948  Ed.,  p.  567)  after  re- 
ferring to  the  many  dialects,  states: 

"The  dialects  proceed  from  the  same  parent 
stem,  are  spoken  by  members  of  the  same  race, 
are  united  by  the  bond  of  writing,  the  common 
possession  of  all  *  *  *" 

On  page  570  the  same  author  says : 

"The  characters  are  a  potent  bond  of  union  be- 
tween the  different  parts  of  the  country  \Aith  their 
various  dialects  *  *  *" 
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THE  AUDIT  MADE  OF  APPELLANT'S  BOOKS. 

The  investigation  of  the  government  into  appel- 
lant's financial  affairs  was  commenced  in  March 
1947.  His  books  were  taken  by  the  special  agents  of 
the  Internal  Revenue  Department  and  were  kept  for 
a  year.  (R-3  p.  649,  line  20.) 

In  March  of  1949,  or  April,  Mr.  James  Soohoo  and 
Mr.  Willis  Gee,  accountants,  were  employed  to  make 
an  audit  of  the  appellant's  books  and  records.  (R-3 
p.  758,  line  24.) 

They  made  this  audit,  and  it  was  furnished  to  the 
special  agents  of  the  government.  They  had  access 
to  the  same  records  that  the  agents  had  had  possession 
of  for  over  a  year,  the  cancelled  checks,  the  bank  ac- 
counts, the  bank  statements,  the  daily  reports  in 
Chinese  and  English,  the  Chinese  journal  and  ledger. 
(R-3,  p.  757.)  With  the  exception  of  three  or  four 
checks  all  the  checks  were  at  hand,  and  the  absence 
of  those  four  was  offset  by  the  bank  statements.  (R-3 
p.  757,  line  21.)  Summary  translations  were  made  of 
the  Chinese  books.  Like  Mr.  Englund,  Mr.  Soohoo 
does  not  read  Chinese.  (R-3  p.  759,  lines  1-25.)  They 
didn't  have  to  use  the  English  portion  of  the  daily 
records  since  the  Chinese  portions  and  the  translations 
were  complete.  They  found  the  records  complete  for 
every  day  of  every  year.  (R-3  p.  762,  line  3.)  They 
had  before  them  the  income  tax  returns.  (R-3  p.  763, 
line  22.) 

They  made  work  sheets  on  the  basis  of  which  their 
audit  was  prepared.  (R-3  p.  776,  line  10.)  The  audit 
when  completed  was  presented  to  appellant  and  to 
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special  agent  Krause  of  the  Internal  Revenue  Depart- 
ment. (R-3  p.  777,  line  12.) 

A  balance  sheet  was  prepared  based  upon  the  find- 
ings of  this  audit.  (This  balance  sheet  is  in  evidence 
as  Deft's.  Exhibits  AA,  BB  and  CC,  and  because  of 
the  importance  thereof  the  audit  is  set  forth  in  an  ap- 
pendix to  this  brief.) 


ASSETS  AND  LIABILITIES  OF  THE  PALACE  MARKET  JANUARY 
1,  1950.  (EVIDENCE  OTHER  THAN  EXTRA- JUDICIAL  AD- 
MISSIONS.) 

At  the  beginning  of  period,  Januar}^  1,  1950,  the 
business  kept  cash  on  hand  of  approximately  $1,000.00 
(R-2  p.  482,  line  25  to  p.  483,  line  3)  and  approxi- 
mately $2,000.00  in  the  office  safe.  (R-2  p.  483,  line 
12.) 

At  the  same  date  there  was  cash  in  the  bank  accord- 
ing to  the  adjusted  bank  balances  of  $579.58.  (R-2 
p.  781.) 

The  business  inventory  was  approximately  $.500.00. 
(R-2  p.  485,  line  4.)  The  value  of  equipment  was 
$500,00.  (R-2  p.  485,  line  22.)  The  business  owned 
nothing  else  then.  (R-2  p.  488,  line  25.)  The  total 
assets  of  the  business  were  thus  $5,079.58. 

The  liabilities  of  the  business  on  January  1,  1943 
were  as  follows : 

Jack  Chan  stated  that  the  business  owed  him 
$8,100.00  then.  (R-2  p.  489,  lines  14-21.)  These  back 
wages  had  been  accmnulating  since  July,  1940.   (R-2 
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p.  600,  line  25.)  The  business  also  owed  him  other 
money,  a  total  of  $4,658.24  for  advances  which  he  had 
made  to  the  partnership  as  follows:  appellant  put  a 
mortgage  on  his  house  for  $2,000.00  and  put  the  money 
into  the  business.  Then  when  the  North  Sacramento 
market  was  opened  by  the  partnership  he  sold  the 
house,  received  a  net  of  $1,000.00  and  put  this  into  the 
business.  The  balance  of  $1,658.24  was  obtained  from 
loans  on  his  life  insurance.    (R-2  p.  490,  line  7  to  p. 

492,  line  19.) 

The  business  owed  the  Hip  Hing  Company  of  San 
Francisco  $300.00  on  January  1,  1943,  money  which 
had  been  borrowed  in  1941.  (R-2  p.  492,  line  21.) 
Lai  Ching  Low  who  was  a  witness  also  mentioned  this 
loan.  (R-2  p.  441,  line  4.)  There  were  no  other  lia- 
bilities owed  by  the  business  January  1,  1943.  (R-2  p. 

493,  line  7.)  Total  liabilities  therefore  were  $13,058.24. 


ASSETS  AND  LIABILITIES  OF  JACK  CHAN  INDIVIDUALLY 
JANUARY  1,  1943.  (EVIDENCE  OTHER  THAN  EXTRA-JUDI- 
CIAL ADMISSIONS.) 

Jack  Chan  had  no  cash  on  hand  on  January  1, 
1943 — all  of  the  bank  accounts  were  business  accounts. 
(R-2,  p.  494,  lines  4-25.)  Of  course,  the  indebtedness  of 
back  wages  of  $8,100.00  owed  by  the  business  to  Chan 
and  the  $4,658.24,  were  assets  of  appellant.  As  ac- 
counts receivable,  appellant  had  owed  to  him  $3,600.00 
of  which  a  partner  Lai  Chung  Nam  owed  him 
$1,000.00,  Chong  Quong  owed  him  $1,000.00,  Chan 
Tim    $1,000.00,    Chan    Pon    $400.00    and     Chan    Lai 
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$200.00.  (R-2  p.  495,  line  11  to  p.  498,  line  11.)  He 
owned  war  bonds  in  the  sum  of  $243.75.  This  was  cov- 
ered by  stipulation.  In  1943  Chan  had  an  Oldsmobilc 
automobile  later  sold  for  $450.00.  Its  value  January 
1,  1943  was  therefore  at  least  that  amount.  (R-2  p. 
505,  line  12  to  p.  506,  line  15.)  He  owned  other  items 
the  value  of  which  was  stipulated  to:  personal  jewelry 
$1,000.00,  home  furnishings  $500.00.  He  also  owned 
life  insurance  on  which  he  had  borrowed  $4,172.62  and 
which  was  therefore  worth  at  least  that  amount.  (R-3 
p.  854,  lines  1-16.) 

Appellant's  liabilities  January  1,  1943  were  as  fol- 
lows: 

Appellant  had  borrowed  the  sum  of  $1,000.00  from 
J.  B.  Johnson  in  1940  which  loan  was  still  outstand- 
ing in  1943.  This  money  was  used  for  the  trip  to 
China.  (R-2  p.  506,  line  20  to  p.  507,  line  14.)  Since 
the  cash  value  of  his  life  insurance  is  listed  as  an  as- 
set the  loans  against  it  must  be  carried  as  a  liability. 
(R-3  p.  854,  lines  1-16.)  Also  he  had  a  partner's  lia- 
bility for  the  deficit  (excess  of  liabilities  over  assets) 
in  the  sum  of  $1,695.73.  Thus  on  January  1,  1943  his 
individual  assets  were  $22,724.61,  his  total  lialnlities 
were  $6,868.35  and  his  net  worth  $15,856.26.  (See  Ap- 
pendix p.  ii.) 
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ASSETS  AND  LIABILITIES  OF  PALACE  MARKET  AND/OR  AP- 
PELLANT JANUARY  1,  1943,  AS  BUILT  UP  BY  PROSECUTION 
THROUGH  CLAIMED  EXTRA-JUDICIAL  ADMISSIONS. 

As  stated  above  as  its  principal  witness,  the  prose- 
cution offered  special  agent  C.  L.  Englund.  We  have 
shown  how  he  (1)  disregarded  the  partnership  be- 
cause Mr.  Chan  had  told  him  "1941  all  partners,  every- 
body dropped  out  of  business"  and  (2)  disregarded 
all  the  books  and  records  of  appellant  as  inadequate 
principally  because  Mr.  Victor  Chin,  his  interpreter, 
had  told  him  that  portion  which  was  in  Chinese  had 
been  written  in  a  different  dialect.  Mr.  Englund  then 
proceeded  to  use  the  "net  worth-expenditures"  method 
of  proving  income  tax  evasion  and  built  up  the  ap- 
pellant's beginning  net  worth  (January  1,  1943)  as 
follows : 

(All  of  the  prosecution's  evidence  in  this  connection 
was  cumulated  in  Plaintiff's  Exhibit  39.) 

First  of  all,  as  Chan's  cash  on  hand,  the  agent  took 
the  sum  of  $350.00  tvhich  he  said  appellant  had  said, 
was  the  amount  usually  kept.  (R-2  p.  54,  line  18  to  p. 
55,  line  22.)  Then  he  said  that  appellant  had  said  that 
he  usually  kept  about  $1,000.00  in  the  safe.  (R-2  p. 
57,  line  2.) 

As  to  cash  in  banks  we  had  a  stipulation  and  th(^ 
bank  statements  were  also  in  evidence.  However,  the 
bank  balances  had  to  be  adjusted  for  checks  which 
were  outstanding  on  January  1,  1943.  Our  stipula- 
tion did  not  cover  errors  made  by  the  government  in 
the  adjustment.  The  correct  adjusted  balance  for  Jan- 
uary 1,  1943  by  checking  the  statement  of  the  bank 
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against  the  cancelled  checks  (then  outstanding)  was 
$579.58.  The  government  nevertheless  used  as  this 
figure  $1,333.97.  (R-2  p.  59,  line  11.)  The  prosecution 
listed  no  personal  accounts  receivable  for  appellant 
as  of  January  1,  1943  and  $500.00  as  bu.siness  ac- 
counts receivable.  This  was  based  solely  upon  what 
agent  Englund  said  that  Mr.  Chan  hud  said.  (R-2  p. 
65,  lines  3  to  19.)  Also  the  agents  said  that  Mr.  Chan 
had  said  that  the  accounts  receivable  of  the  business 
averaged  about  $500.00.  (R-2  p.  66,  line  7.)  The  value 
of  war  bonds,  $243.75  was  also  stated  on  the  basis  of 
what  the  agent  said  that  Mr.  Chan  had  said.  fR-2  }>. 
71,  line  5.)  However,  in  this  case  the  statement  was 
correct  and  Ave  believe  it  was  stipulated  to.  The  in- 
ventory was  taken  from  the  partnership  return  show- 
ing inventory  in  the  sum  of  $500.00.  (R-2  p.  83,  line 
1.)  The  value  of  equipment  was  stated  at  $22,009.50. 
This  was  based  solely  on  what  the  agent  said  appel- 
lant had  said  was  the  value.  (This  figure  was  mani- 
festly an  absurdity.  The  equipment  was  old  and  dated 
back  to  1933  when  the  total  of  all  capitalization  of  the 
partnership  was  only  $25,000.00.  Appellant's  testi- 
mony at  the  trial  showed  it  was  only  worth  $500.00. 
(R-2  p.  485,  line  4.)  (Although  the  use  of  this  absurd 
amount  was  immaterial  from  an  accountant's  stand- 
X3oint  since  it  was  carried  out  through  the  whole  pe- 
riod, it  served  to  swell  the  figure  of  the  appellant's 
total  net  worth  at  the  end  of  the  period — ^given  to  the 
jury  as  $83,113.11  and  therefore  gave  the  jim^  an  en- 
tirely erroneous  impression  of  this  net  worth.  That 
was  undoubtedly  why  it  was  used  since  anyone  could 
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have  seen  by  casual  glance  that  the  equipment  was 
worth  no  such  figure.)  The  value  of  furnishings  fixed 
at  $1,000.00  was  again  merely  what  the  agent  said 
31  r.  Chan  had  said  was  its  value.  (R-2  p.  86,  lines  5- 
12.)  The  value  of  personal  jewelry  was  fixed  at 
$1,000.00.  This  also  was  based  entirely  upon  what  the 
agent  said  appellant  had  told  him  it  was  worth. 
(This  is  the  second  item  which  the  agent  coiTectly 
reported.)  This  list  of  assets,  based  entirely  upon 
hearsay  and  including  the  fictitious  figure  of  $22,009.50 
is  $27,937.22. 

It  is  when  we  turn  to  the  liabilities  that  we  get  the 
staggeringly  distorted  picture.  Listing  of  course  all 
business  debts  as  appellant's  debts  the  agent  takes 
first  the  debt  of  the  Palace  Market  to  Hip  Hing  Co. 
in  the  sum  of  $300.00.  This  was  based  upon  tvhat  the 
agent  said  appellant  had  said  he  owed.  (R-2  p.  93, 
lines  14-24.)  So  also  with  the  debt  to  J.  B.  Johnson, 
$1,000.00,  the  agent  said  that  Chan  said  this  was  owed. 
(R-2  p.  95,  line  9.)  (Both  of  these  debts  WERE  owed 
but  the  Hip  Hing  debt  was  owed  by  the  business  as 
the  evidence  clearly  shows.)  It  is  the  next  items,  how- 
ever, which  completely  confuse  the  picture.  The  testi- 
mony is  as  follows: 

''Mr.  Johnson.  Now  during  these  conversa- 
tions with  Mr.  Chan,  did  he  tell  you  anything 
about  any  other  accounts  payable  he  had? 

A.     Yes,  sir. 

Q.    What  was  the  next  one? 

A.  He  had  an  account  payable  to  Mr.  Chin 
Wing. 
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Q.    What  did  he  tell  you  about  that? 

A.  He  said  he  owed  Chin  Wing  $4,800.00  on  a 
debt  acquired  in  the  early  thirties,  and  the 
debt  was  still  outstanding  December  31,  1942 
and  that  he  paid  the  amount  in  1946. 

Q.  Did  he  produce  a  check  by  which  pay- 
ment was  made? 

A.    He  did." 

(R-2  p.  96,  line  14.) 

Now,  it  has  been  shown  above  that  Chin  Wing  was 
appellant's  uncle  and  a  partner  in  the  business  who 
had  died  in  1928,  owning  an  interest  in  the  business 
of  $2,000.00;  that  his  son  Chin  Him  was  listed  as  the 
representative  of  the  family  in  succession  of  the 
family  interest,  that  in  1946  when  the  widow  Mrs. 
Chin  Wing  desired  to  be  paid  off  she  received  this 
amount  plus  assignments  of  other  partners'  interests. 
There  was  no  disjjute  about  this.  Chan  had  so  in- 
formed Mr.  Englund. 

''Q.  What  did  Mr.  Chan  tell  you  about  Chin 
Wing's  relationship  to  the  business? 

A.  Chan  stated  that  that  check  represented  a 
payment  that  he  had  made  to  Chin  Wing.  Chin 
Wing  had  been  a  former  partner  of  his — was  a 
partner  with  him  in  about  1923  and  Mr.  Chin 
Wing  had  dropped  out  of  the  partnership  in  1932, 
that  he  had  paid  his  liability  to  Chin  Wing  in 
1946  with  that  check." 
(R-2  p.  147,  lines  1-5.) 

All  of  the  partnership  returns  1943-1945  list  Chin 
Him,  the  son,  as  the  partner.  These  returns  were  avail- 
able to  and  presumably  studied  by  the  agents,  although 
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from  their  testimony  it  would  appear  they  evinced  a 
singular  lack  of  curiosity  throughout  their  investiga- 
tion as  to  the  identity  and  interests  of  the  several 
partners. 

The  so-called  indebtedness  of  appellant  to  Chin 
Wing  having  thus  been  fixed  by  the  hearsay  testimony 
of  the  agent,  the  next  hearsay  is  with  reference  to  a 
claimed  account  owing  to  Quok  Brothers,  $2,600.00. 
Mr.  Englund  said  that  Mr.  Chan  said  that  he  owed 
Quok  Brothers  this  amount  in  1943  and  discharged 
it  in  1946.  (R-2  p.  97,  line  23  to  p.  98,  line  3.)  It  will 
be  remembered  that  the  Quok  Brothers  (one  of  whom 
is  also  known  as  Fok  Wah),  were  the  sons  of  Fok 
Chung  also  known  as  Foo  Chong,  also  known  as  Fok 
Yuen  Cheong. 

The  fact  that  this  hearsay  was  completely  refuted 
by  the  following  written  agreement  between  the  parties 
was  a  source  of  no  embarrassment  whatever  to  the 
agents. 

"This  is  evidence  that  I  am  now  presenting 
my  late  father  Fok  Yuen  Cheong 's  bequeathed 
share  of  $2,600.00  American  money  in  the  Pal- 
ace Market  *  *  *  I  am  yielding  the  entirety  of  this 
share  to  be  bought  by  Chan  Jock  Wei.  After 
April  8,  1946,  any  profits  or  losses  of  the  busi- 
ness will  be  shared  or  borne  by  Chan  Jock  Wei 
*  *  *  one  half  of  the  share  which  $1300.00  must 
be  paid  first.  The  remaining  half  of  the  $1300 
to  be  paid  before  May  8,  1.946." 

The  letter  is  dated  April  4,  1946  signed  by  ''Fok 
Wah". 
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The  first  check  was  dated  April  8,  1946,  the  second 
check  was  drawn  May  8,  1946.  These  are  the  checks 
which  the  agent  said  appellant  had  said  were  in  pay- 
ment of  a  debt  owed  in  1942!  (R-2  p.  98,  lines  9-17.) 

Thus  far  the  agent  through  "admissible  hearsay" 
has  created  debts  of  $7,400.00  owed  by  appollant 
on  January  1,  1943.  The  next  step  was  to  "blanket 
in"  $20,000.00  more  in  debts. 

"Mr.  Johnson.     Q.     Did  Mr.  Chan  tell  you  that 
he  had  any  further  accounts  payable  ? 
A.    He  did. 

Q.    What  was  the  nature  of  that  liability? 
A.    He  said  that  he  was  indebted  to  various 
former  business  associates  in  the  amount  of  $20,- 
000.00  which  he  had  reduced  during  this  period 
1943  to  1946  to  $10,000.00." 

(R-2  p.  98,  line  23  to  p.  99,  line  4.) 

It  is  fairly  obvious  by  now  that  Mr.  Englund's  char- 
acterization of  what  appellant  told  him  is  a  little 
broad.  When  pinned  down  to  ACTUAL  CONVERSA- 
TIONS all  that  the  appellant  ever  said  was  "  '41,  all 
partners,  everyone  dropped  out  of  business". 

The  total  liabilities  are  thus  stated  to  be  $28,700.00, 
every  cent  of  which  is  built  up  upon  appellant's 
claimed  extra  judicial  statements,  and  since  the  assets 
are  built  up  the  same  way  we  have  a  beginning  net 
worth  of  minus  $762.78  constructed  in  complete 
disregard  of  the  books  and  records  and  built  solely 
out  of  the  sands  of  Mr.  Englund's  recollection  of 
what  the  appellant  told  him. 
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ACQUIRED  ASSETS  AND  LIABILITIES  OF  APPELLANT  ANB 
THE  PALACE  MARKET  1943-1946. 

As  to  the  acquired  assets  of  appellant  and  of  the 
Palace  Market  during  the  period  1943-1946  there  is 
little  conflict  in  the  evidence. 

"Cash  on  hand"  and  "in  the  safe"  remain  con- 
stant throughout  the  period.  "Cash  in  bank"  is  based 
upon  adjusted  bank  balances  and  although  there  are 
differences  between  the  figures  stated  by  the  plain- 
tiff (Plaintiff's  Exhibit  "39")  and  defendant  (De- 
fendant's Exhibit  "AA"  Appendix)  these  differences 
are  not  material. 

The  business  accounts  receivable  remained  con- 
stant. On  December  13,  1945  appellant  loaned  the 
Bing  Kong  Tong  $500.00.  In  1946  when  according  to 
appellant  he  bought  out  his  partners,  the  debt  of 
$3,600.00  owed  by  them  was  wiped  out.  (R-2  p.  501; 
R-3  p.  852,  lines  1-18.) 

There  were  small  increases  in  war  bonds;  an  auto- 
mobile was  purchased  for  $1,100.00,  the  amount  of 
personal  jewelry  remains  constant,  as  do  the  life  in- 
surance policies;  there  is  a  small  increase  in  the  value 
of  home  furnishings,  and  the  inventory  and  equipment 
at  the  market  increased  in  value  to  a  small  extent. 
(Pltf's  Exhibit  39;  Defendant's  Exhibits  A  A  and 
BB,  Appendix.) 

In  1944  appellant  individually  bought  the  building 
in  which  the  Palace  Market  is  located.  The  facts  with 
reference  to  this  purchase  were  stipulated  to  and  are 
embodied  in  Plaintiff' 's  Exhibit  12.  The  purchase  price 
was  $57,500.00.  Appellant  made  a  down  payment  of 
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$15,000.00  and  there  were  two  secured  loans  against 
the  premises  which  totalled  $42,500.00.  The  second  loan 
was  paid  off  in  1944,  the  total  paid  being  $7,702.86,  in- 
terest was  paid  on  the  first  loan.  This  note  was  re- 
duced by  $10,000.00  in  1945,  and  by  an  additional 
$5,000.00  in  1946. 

In  1943  appellant  acquired  a  dwelling  in  Sacra- 
mento for  which  he  paid  $6,767.42.  (Pltf  s.  Exhibit 
11.) 

In  1944  appellant  bought  a  lot  for  $100.00.  lie  made 
improvements  on  this  lot  of  $251.20.  (Deft's.  Exhibit 
BB.) 

Where  did  he  get  the  money  with  which  to  make 
these  purchases'?  If  the  theory  of  the  prosecution  is 
correct  and  the  evidence  justifies  the  conclusion  that 
the  partnership  had  been  dissolved  by  a  meeting  held 
in  1941,  and  that  the  appellant  then  became  the  owner 
of  all  of  the  business  (for  which  he  admittedly  did  not 
pay  until  1946  and  after)  then  the  money  came  from 
appellant's  earnings. 

If,  on  the  other  hand,  the  partnership  was  still  in 
existence  during  the  period  1943-1946  the  following 
is  the  explanation  of  the  acquisition  of  these  assets. 

Defendant  employed  and  called  to  the  stand  as  its 
expert  a  Sacramento  certified  public  accountant, 
George  Harbinson.  He  checked  the  books  and  records 
of  the  appellant  and  the  audit  made  by  Mr.  Soohoo. 

He  gave  the  following  testimony : 

"the  partnership  started  with  a  liability  of  over 
$12,000.00  to  Jack  Chan.  At  the  end  of  this  period 
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Jack  Chan  owed  the  partnership  $36,000.00  or  in 
other  words,  there  was  a  change  from  a  decrease 
of  $12,000.00  on  the  one  hand  to  an  increase  of 
$36,000.00  on  the  other  hand  of  over  $48,000.00 
that  was  taken  ont  of  the  partnership  over  and 
above  the  partnership  salaries  and  the  building 
rentals  *  *  *  this  balance  sheet  was  built  up  by 
taking  the  treasury  figures  and  !)uilding  up 
through  your  salary  and  your  rental  income  to 
show  that  Mr.  Chan  was  actually  able  to  accumu- 
late this  building,  his  house,  his  automobile  by 
withdrawals  from  the  partnership  *  *  *  by  bor- 
rowing from  the  partnership."  (R-2  p.  1001,  line 
23  to  p.  1002,  line  21.) 

The  whole  financial  picture  of  the  assets  and  liabil- 
ities of  Jack  Chan  and  the  Palace  Market  are  graph- 
ically set  forth  in  Defendant's  Exhibits  A  A,  BB 
and  CC,  Appendix.  Most  of  the  items  of  this  balance 
sheet  have  already  been  explained.  The  use  of  ^'clear- 
ing accounts"  should  receive  a  word  of  explanation. 
Mr.  Harbinson  explained  the  ''clearing  account,  other 
partners"  as  follows: 

"These  clearing  accounts  of  other  partners  repre- 
sented the  partner's  share  of  their  food  and  do- 
nations that  was  consumed  each  year  and  it  was 
charged  in  the  partnership  return  as  a  donation. 
This  was  set  up  so  as  to  catch — this  was  set  up 
as  an  amount  due  (from)  the  partners — 
in  effect  that  would  be  an  advance  to  the  part- 
ners of  their  share  of  the  food  and  their  share 
of  the  donations." 

(R-3  p.  992,  lines  12-20.) 
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He  also  explained  '^clearing  account,  Jack  Chan": 
''At  the  end  of  1942  the  Palace  Market  owed 
Jack  Chan  $4,658.24  in  a  clearing  account  and 
$8,100.00  in  back  wau^cs.  Now  at  the  end  of  1943 
Mr.  Chan  had  withdrawn  over  and  alcove  his  part- 
nership salary  $1,806.08  *  *  *  Bear  in  mind  that 
Mr.  Chan's  bookkeeping-  was  on  a  single-entry 
system.  Now  if  Mr.  Chan  had  converted  his  sys- 
tem into  a  double  entry  system,  this  is  the  way 
this  item  would  appear  *  *  *  and  the  various  items 
of  expense  in  1943  *  *  *  which  he  withdrew  and  { 
the  various  checks  are  actually  charged  against 
Mr.  Chan's  accoimt  as  personal  withdrawals. 
Then  against  that  he  was  credited  with  his  salary, 
and  in  later  years  also  the  rental  income  from  the 
building  *  *  *  in  the  year  1943  he  was  actually 
charged  with  $16,833.07  *  *  *  those  represent  his 
withdrawals  and  against  that  you  have  the  A^ari- 
ous  items  of  salary  accrual  and  the  car  that  he 
put  in  the  business  so  the  difference  after  pick- 
ing up  your  *  *  *  increase  *  *  *  at  the  end  of 
1943  Mr.  Chan  owed  the  Palace  Market  $1,806.08." 
(R-3  p.  993,  line  21  to  p.  994,  line  24.) 

Mr.  Harbinson  explained  the  figures  in  1944  as  fol- 
lows : 

''Q.  *  *  *  Now  let's  take  the  figure  at  the  end 
of  December  31,  1944.  I  note  that  Jack  Chan  owes 
the  partnership  $19,734.81.  Will  you  explain  how 
you  arrived  at  that  figure  ? 

A.  Yes.  In  1944  the  total  Avithdrawals  by  Mr. 
Chan  were  $28,813.73  *  *  *  we  have  these  classi- 
fied *  *  *  into  $274.85  for  his  personal  account, 
then  $351.86  for  the  board  which  we  charged  him 
for,  then  the  sum  of  $63.00  for  donations  *  *  * 
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$5.50  for  a  bank  charge,  and  $24,118.52  for  the 
amount  which  he  withdrew  to  make  a  down  pay- 
ment on  the  building  *  *  * 

Now,  against  that  amount  Mr.  Chan — his  part- 
nership salary  was  $4,260.  He  also  cashed  war 
bonds  *  *  *  $937.50.  He  collected  on  his  building 
rents,  *  *  *  He  also  was  loaned  by  his  wife, 
$2,000.00,  and  his  rent  *  *  *  for  *  *  *  the  Palace 
Market  was  $1,687.50. 

Q.  *  *  *  And  you  find  then,  the  net  withdraw- 
als were  $19,734.81  is  that  correct! 

A.     That  is  correct." 

(R-3  p.  997,  line  18  to  p.  998,  line  22.) 

The  witness  showed  that  similarly  in  1945  appellant 
drew  a  total  of  $18,573.32  from  which  would  be 
offset  his  salary  and  rentals.  (R-3  p.  999,  lines  3-9.) 

In  1946  there  were  withdrawals  of  $22,245.67  and 
after  credits,  the  accumulated  total  was  $36,058.80. 
(R-3  p.  999,  lines  13-23.) 


EXPLANATION  OF  "EQUITY  IN  PARTNERSHIP  DOES  NOT 
REFLECT  GAIN  IN  BOOK  VALUE". 

There  had  been  left  off  the  balance  sheet  the  in- 
crease in  the  book  value  of  the  partnership  resulting 
from  the  purchase  of  an  increased  interest  in  the  part- 
nership in  1945  and  1946.  The  reason  for  this  was  ex- 
plained by  George  Harbinson,  the  C.P.A.  The  purpose 
of  the  balance  sheet  was  to  show  the  increase  in  net 
woi-th  which  resulted  in  taxable  income.  Since  the 
acquisition  of  a  capital  asset  is  not  taxable  income 
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and  no  tax  is  payable  thereon  until  the  asset  is  dis- 
posed of,  the  inclusion  of  that  increase  of  net  worth 
due  to  such  acquisition  would  have  ])een  a  false  ele- 
ment in  the  case.  (R-3  p.  1057,  line  16  to  p.  1058, 
line  5.) 


COMPUTATION  OF  NET  WORTH  ON  BASIS  OF  PALACE 
MARKET  BALANCE  SHEET. 

A  most  significant  document  in  this  case  is  Defend- 
ant's Exhibit  ''CO",  Appendix.  , 

It  will  be  recalled  that  the  special  agents'  computa- 
tion was  drawn  up  leased  upon  the  assets  of  the  busi- 
ness treated  as  being  solely  owned  by  appellant.  In 
Exhibit  CC  taxable  net  income  w^as  shown,  also  using 
the  balance  sheet  of  the  Palace  Market,  but  unlike  the 
special  agents'  the  business  was  assumed  to  be  a  part- 
nership and  the  books  and  records  were  used. 

There  are  some  questionable  percentages  used  in 
this  tabulation  WHICH  HOWEVER  DO  NOT 
AFFECT  THE  RESULTS  IN  THE  SLIGHTEST. 
Mr.  Chan's  interest  in  the  partnership  in  1943 
was  assumed  to  be  50/250ths.  Actually  in  1943  there 
was  only  a  total  capitalization  of  $22,500.00.  The 
partnership  return  for  the  year  1943  shows  the  list 
of  partners  (Plaintiff's  Exhibit  5)  and  Mr.  Chan's 
interest  is  stated  at  50/250ths  or  l/5th.  This  interest 
was  the  interest  used  by  the  accomitants  and  was  ap- 
parently  not   seriously   questioned. 

Taking  the  partnership  income  as  the  basis  each 
year,   appellant's   proportion  thereof  was   set   forth. 
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his  salary  was  added,  his  individual  income  was  added, 
his  wife's  share  was  deducted,  his  reported  net  in- 
come was  deducted  and  the  net  difference  was  shown. 
Thus  it  was  shown  that  if  the  partnership  were  in 
existence  as  claimed  by  appellant  the  total  deficiency 
of  income  reported  over  a  period  of  four  years  was 
only  $3,693.97. 

This  deficiency  was  explainable  to  mistakes  by  ap- 
pellant in  his  method  of  income  tax  accounting. 


THE  ERRORS  MADE  BY  APPELLANT  IN  HIS 
INCOME  TAX  ACCOUNTINO. 

Appellant's  bookkeeping  methods  were  not  perfect. 
Like  many  small  businesses  the  Palace  Market  had  a 
single-entry  system.  It  has  been  described  above.  The 
meaning  of  ^' single-entry"  was  also  described  by  Mr. 
Harbinson : 

"The  single-entry  system  is  a  system  whereby 
the  operations  of  the  business  are  recorded  by  re- 
ceipts and  disbursements  only.  There  is  no  at- 
tempt made  in  the  single-entiy  system  to  tie  in 
your  asset-liability  and  net-worth  accounts,  and 
so  you  have  *  *  *  your  receipts  and  disburse- 
ments on  the  one  hand  and  your  assets,  liability 
and  net  worth  accounts  on  the  other  hand,  but 
there  is  no  attempt  to  tie  these  two  together  as 
there  is  in  the  double-entry  system." 
(R-3  p.  979,  lines  10-17.) 

"Also  on  a  single-entry  system  there  is  no  check 
for  errors,  because  of  the  fact  that  you  don 't  have 
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two  self-balancing  sets  of  accounts  like  yon  do 
in  a  double-entry  system.  You  cannot  readily 
check  your  errors." 

(R-3  p.  979,  lines  18-21.) 

The  weaknesses  of  the  system  were  described  by  the 
witness : 

''I  would  say  that  it  had  definite  weak- 
nesses *  *  * 

u*  »  *  fjijjp  ^Yst  weakness  is  in  the  method  of 
handling  charge  sales  *  *  *  Mr.  Chan  did  not  ring 
up  his  charge  sales  in  the  register  *  *  *  he  didn't 
have  a  charge  sale  key.  Similarly  when  a  customer 
came  in  and  paid  his  account,  it  wasn't  nmg  up 
in  the  register,  but  merely  filed  on  a  spindle  and 
added  at  the  end  of  the  day  *  *  *  if  the  tag  was 
forgotten  there  would  be  no  way  for  Mr.  Chan 
checking  that  that  'received  on  account'  would 
be  added  in  that  day's  total  *  *  * 

a*  *  *  'pj^pj.g  ^ras  one  other  weakness  in  that 
system  *  *  *  His  total  sales  were  listed,  and  then 
he  also  had  cash  pay-outs  for  various  items  *  *  * 
which  every  business  has.  If  you  subtract  the 
cash  pay-outs  from  your  total  sales,  or  total  cash 
receipts,  if  that  would  be  clear,  you  would  arrive 
at  the  net  amount  of  cash  which  is  available  at 
the  bank. 

*'Now  most  businesses  of  any  size  take  that 
net  amount  of  cash  and  deposit  it  in  cash  the  next 
day  to  the  bank  thereby  keeping  control  of  the 
cash.  Mr.  Chan  *  *  *  took  the  total  in  the  cash 
register,  subtracted  his  pay-outs  and  then  put 
the  difference  in  his  safe  and  banked  the  balance 
as  he  got  too  much  money  *  *  *  and  thereby  there 
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would  be  no  control  to  see  whether  all  that  net 
cash  went  into  the  bank,  or  whether  it  didn't  go 
into  the  bank,  so  if  there  were  mistakes  in  bank- 
ing those  would  not  be  readily  ascertainable  *  *  *" 
(R-3  p.  979,  line  25  to  p.  982,  line  9.) 

The  system  used  by  appellant  was  not  unusual : 
''In  many  of  your  smaller  businesses,  such  as 
meat  markets,  gas  stations,  and  similar  businesses 
of  this  nature  where  the  proprietors  are  rather 
ignorant  of  bookkeeping  you  will  find  the  system 
rather  general." 

(R-3  p.  982,  lines  13-16.) 

There  were  certain  obvious  errors  in  the  partner- 
ship returns  all  of  which  were  readily  determinable 
by  reference  to  the  books  and  records. 

For  example,  in  1943  as  a  deduction  for  the  expense 
of  business,  appellant  listed  "labor — $6,315.00".  This 
included  the  labor  of  employees  and  this  was  correct. 
However  $5,000.00  was  included  for  the  wages  of 
working  partners  and  this  is  not  a  proper  income  tax 
deduction.  (R-3  p.  1010,  line  12  to  p.  1011,  line  11.) 
This  is  a  common  error.  (R-3  p.  1011,  lines  12-17.) 
Similarly  partner's  board  and  lodging  was  taken  as  a 
business  expense.  (R-3  p.  1013,  lines  1-25.) 

Also  appellant  listed  as  repairs  certain  items  which 
would  probably  be  classified  as  capital  expenditures. 
(R-3  p.  1011,  line  22.)  However  during  the  entire 
period  he  took  no  depreciation  on  such  expenditures 
so  that  over  the  useful  life  of  the  article  this  would 
balance  itself  out.  (R-3  p.  1012,  lines  1-25.) 
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Certain  of  these  mistakes  would  not  have  been  re- 
flected in  the  computation  of  appellant's  net  income. 
Part  of  them  would  as  to  appellant's  share.  (R-3  p. 
1017,  lines  1-15.) 

These  mistakes  would  account  for  the  total  defi- 
ciency in  the  totals  returned  by  appellant  over  this 
period  of  four  years. 

There  was  no  evidence  of  wilfullness  in  any  of  these 
mistakes. 


ARGUMENT. 
INTRODUCTION. 

It  will  be  our  purpose  to  prove  in  the  argument  to 
follow  that  the  evidence  does  not  support  the  con- 
viction. 

We  Avill  first  show  that  the  complete  dissolution 
of  the  admittedly  previously  existing  partnership  was 
the  outstanding  fact  of  this  case,  the  link  of  the  chain 
of  the  prosecution's  case  upon  which  every  other  link 
depends. 

We  will  show  that  if  there  was  a  partnership,  then 
all  moneys  which  appellant  used  to  acquire  the 
assets  which  were  acquired  and  which  moneys  the 
government  insisted  were  "gross  income"  were 
moneys  which  the  appellant  was  (and  probably  still 
is)  obligated  to  repay  to  his  partners  and  therefore 
not  "gross  income". 

We  will  show  that  there  was  never  any  dissolution 
of  the  partnei-ship — that  the  e^ddence  upon  whicli  the 
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prosecution  relied  to  show  a  dissolution  was  such  that 
not  even  a  prima  facie  case  was  made  and  that  the 
evidence  of  the  defense  refuting  the  claimed  dissolu- 
tion was  so  /Complete  and  convincing  that  as  a  matter 
of  law  the  prosecution  has  not  sustained  its  burden 
of  proof. 

We  will  also  show  that  in  using  extra-judicial  ad- 
missions as  the  basis  for  preparing  and  presenting  a 
*' beginning  net  worth"  balance  sheet,  the  prosecution 
has  failed  to  sustain  its  burden  of  proof  and  we  will 
further  show  that  where  the  taxpayer  has  a  complete 
set  of  books  and  records  which  he  turns  over  to  the 
investigating  agents  and  which  contain  all  of  his 
financial  transactions,  the  prosecution  does  not  sustain 
its  burden  of  proof  where  it  disregards  those  books  in 
favor  of  extra-judicial  admissions. 

At  the  outset  it  will  be  seen  that  this  ' '  Chinese  part- 
nership" although  unquestionably  a  general  business 
partnership  within  the  Uniform  Partnership  law 
(which  is  a  part  of  the  law  of  California)  also — in  the 
eyes  and  minds  of  the  Chinese  members,  partook  in 
many  respects  the  characteristics  of  a  corporation. 

Each  partner  was  issued  a  share  certificate  and 
these  shares  represented  a  very  definite  total  of  a  fixed 
capitalization  in  the  partnership.  It  was  as  if  each 
share  had  a  ''par  value"  and  represented  a  fixed  and 
definite  sum  of  money.  Another  characteristic  which 
in  the  minds  of  the  Chinese  members  was  analogous  to 
the  corporation  was  the  idea  of  succession.  While,  of 
course,  in  the  contemplation  of  law  each  death  oper- 
ated as  a  dissolution  of  the  partnership,  it  was  not 
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treated  as  such  by  the  Chinese;  so  that  when  such  a 
death  occurred,  or  a  withdrawal,  the  partnership  went 
right  on  carrying  on  its  business  as  usual. 

These  facts  are  significant  in  the  discussion  of  the 
claim  of  a  dissolution  of  the  partnership  hereinafter. 


PROOF  OF  A  COMPLETE  DISSOLUTION  OF  THE  PARTNERSHIP 
BEFORE  1943  WAS  AN  INDISPENSABLE  PART  OF  THE  CASE 
OF  THE  PROSECUTION.  WITHOUT  SUCH  PROOF  MONEY 
USED  BY  THE  APPELLANT  TO  ACQUIRE  HIS  ASSETS  WAS 
"COMPANY  MONEY"  ON  WHICH  NO  INCOME  TAX  IS  PAY- 
ABLE. 

It  was  the  theory  of  the  prosecution  that  from  a  be- 
ginning net  worth  of  minus  $762.78  in  1943  appel- 
lant's net  worth  at  the  end  of  1946  increased  to  $83,- 
113.41  which  constituted  an  increase  of  his  assets  over 
his  liabilities  during  the  period  from  1943-1946. 
(Plaintiff's  Exhibit  39.)  It  was  the  theory  of  the  pros- 
ecution that  this  money  had  all  come  from  sales  of  the 
business.  Obviously,  this  was  the  only  source  from 
which  it  could  have  come.  In  other  words  all  moneys 
to  which  the  appellant  had  access  were  moneys  re- 
ceived from  sales  made  in  the  Palace  Meat  Market. 

Now,  if  the  Palace  Market  was  solely  owned  by 
appellant  during  this  period  then  all  of  such  money 
was  his  "gross  income";  and  should  have  been  re- 
ported as  such  in  his  indi\ddual  income  tax  return; 
and  a  tax  should  have  been  paid  thereon. 

On  the  other  hand,  if  the  Palace  Market  was  a  part- 
nership during  that  period,  as  claimed  by  appellant 
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and  as  the  partnership  returns  show  and  appellant's 
individual  returns  reflect,  then  the  only  portion  of  the 
sales  receipts  which  appellant  was  required  to  return 
is  that  portion  which  constitutes  his  share  of  the  net 
profit  and  his  wages.  These,  he  did  report  (with  the 
mistakes  above  noted). 

Also,  and  this  is  equally  clear,  any  moneys  which 
appellant  ''over-drew"  from  the  partnership  funds 
in  excess  of  his  salary  and  his  share  of  the  profits  was 
not  ''gross  income". 

Section  22(a)  of  the  Internal  Revenue  Code  (26 
U.'S.C.A.  Sec.  22(a)  defines  "gross  income"  as  "gains, 
profits  and  income  derived  from  salaries,  wages  or 
compensation  for  personal  service",  etc.  but  it  does 
not  include  loans  or  overdrafts. 

"A  taxable  gain  is  conditioned  upon  (1)  the 
presence  of  a  claim  of  right  to  the  alleged  gain 
and  (2)  the  absence  of  a  definite,  unconditional 
obligation  to  repay  or  return  that  which  would 
otherwise  constitute  a  gain." 

Commissioner  v.  Wilcox,  327  U.S.  404,  90  L.  Ed. 
752, 166  A,L.R.  884,  66  S.  Ct.  546. 

Conceding  the  existence  of  the  partnership,  any 
moneys  which  appellant  drew  therefrom  in  excess  of 
the  moneys  to  which  he  was  entitled  as  a  salary  or 
as  net  profits  were  not  his  moneys ;  they  were  moneys 
which  belonged  to  his  partners.  They  were  "loans" 
and  no  more  the  subject  of  income  taxation  than  are 
loans  received  from  a  bank. 
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Even  if  it  should  be  contended  that  these  moneys 
were  not  borrowed  but  embezzled,  the  result  would  be 
exactly  the  same. 

In  Commissioner  v.  Wilcox  (Feb.  25,  1946),  327 
U.S.  404,  90  L.  Ed.  752,  166  A.L.R.  884,  66  S.  Ct.  546, 
the  taxpayer  had  been  employed  as  a  bookkeeper  for 
a  transfer  and  warehouse  company,  had  embezzled 
about  $12,000.00  of  the  company's  money  and  con- 
verted it  to  his  own  use.  It  was  claimed  by  the  commis- 
sioner that  these  embezzled  moneys  constituted  gross 
income  as  defined  by  Section  22a  of  the  Internal  Reve- 
nue Code.  The  Circuit  Court  of  Appeals  had  reversed 
the  Tax  Court  decision  so  holding.  The  United  States 
Supreme  Court,  per  Mr.  Justice  Murphy,  held,  on 
page  887  of  166  A.L.R. : 

"We  fail  to  perceive  any  reason  for  applying 
different  principles  to  a  situation  Avhere  one  em- 
bezzles or  steals  money  from  another.  Moral  tur- 
pitude is  not  a  touchstone  of  taxability.  The  ques- 
tion, rather,  is  whethei*  the  taxpayer  in  fact  re- 
ceived a  statutory  gain,  profit  or  benefit.  Tliat  the 
taxpayer's  motive  may  have  been  reprehensible  or 
the  mode  of  receipt  illegal  has  no  bearing  upon 
the  application  of  Section  22(a). 

It  is  obvious  that  the  taxpayer  in  this  in- 
stance, in  embezzling  the  $12,748.60,  received  the 
money  without  any  semblance  of  a  bona  fide  claim 
of  right.  And  he  was  at  all  times  under  an  unquali- 
fied duty  and  obligation  to  repay  the  money  to 
his  employer.  Under  Nevada  law^  the  crime  of 
embezzlement  was  complete  whenever  an  appro- 
priation was  made;  the  employer  was  entitled  to 
replevy  the  money  as  soon  as  it  was  appropriated 
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or  to  have  it  summarily  restored  by  a  magistrate. 
The  employer,  moreover,  at  all  times  held  the  tax- 
payer liable  to  return  the  full  amount.  The  debtor- 
creditor  relationship  was  definite  and  uncondi- 
tional. All  right,  title  and  interest  in  the  money 
rested  with  the  employer.  The  taxpayer  thus  re- 
ceived no  taxable  income  from  the  embezzlement.'^ 

(There  is  a  dissent  in  this  case.) 

See  also: 

McKniglit  v.  Commissioner,  CCA.  5th  Ct.  1942, 
127  F.  (2d)  572. 

We  do  not  concede  that  the  moneys  '^overdrawn" 
by  appellant  in  this  case  were  embezzled.  Appellant  at 
all  times  has  recognized  and  now  recognizes  his  obli- 
gation to  account.  (R-3  p.  615,  lines  3-7.)  As  a  matter 
of  fact  it  is  not  clear  from  the  evidence  that  appellant 
ever  had  an  exact  realization  of  just  how  much  of 
the  moneys  taken  by  him  constituted  overdraft.  (R-2 
p.  538,  lines  2-8.) 

The  status  of  appellant's  appropriation  of  funds  in 
excess  of  his  partner's  interest  in  the  net  profits  of 
the  partnership  and  his  salary  (which  were  reported) 
is  of  no  concern  in  this  case. 

This  does  make  it  clear,  however,  that  unless  the 
prosecution  has  sustained  the  burden  of  proof  that 
the  partnership  was  dissolved  prior  to  the  commence- 
ment of  this  period,  1943-1946,  then  there  is  no  case 
of  income  tax  evasion. 

The  next  step  of  this  argument  ^vill  be  to  establish 
that  this  burden  was  not  sustained. 
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THE  PROSECUTION  DID  NOT  PROVE  DISSOLUTION  OF  THE 
PARTNERSHIP.  THE  CLAIMED  EXTRA-JUDICIAL  "ADMIS- 
SIONS"  WERE  NOT  ADMISSIONS  AT  ALL. 

The  method  of  the  prosecution  to  prove  the  dis- 
solution of  the  partnership  was  by  putting  special 
agent  C.  L.  Englund  of  the  Internal  Revenue  Depart- 
ment on  the  witness  stand.  He  related  what  he  said 
the  appellant  had  told  him  about  the  dissolution  of 
the  partnership.  The  only  testimony  which  he  gave 
at  all  which  had  any  probative  value  was  evidence 
that  a  sworn  statement  had  been  taken  from  appel- 
lant in  January  1948.  This  sworn  statement  was 
introduced  in  evidence.  It  is  midoubtedly  a  correct 
transcription  of  the  questions  that  were  asked  and 
the  answers  that  were  given  at  that  time.*  We  will 
discuss  this  statement  hereinafter. 

In  addition  to  the  sworn  statement,  the  agent,  as 
has  been  shown,  above  gave  certain  summaries  or 
characterizations  of  what  he  said  that  the  appellant 
had  told  him.  He  did  not  give  the  actual  statements 
that  were  made,  or  even  the  gist  or  su])stance  of  these 
statements.  He  only  gave  his  oral  summarization, 
or  characterization,  of  the  impressions  he  had  gained 
of  the  appellant's  statements  during  the  some  twenty 
conferences  which  he  had  had  with  appellant. 

We  have  set  forth  (supra  p.  31,  et  seq.)  the 
testimony  of  Mr.  Englund  relating  to  the  claimed 
extrajudicial  admissions  of  appellant  with  some  de- 


*With  one  exception,  we  believe  in  one  place  it  is  clear  the 
court  reporter  has  transcribed  1945  as  1935.  (Pltf.  Exh.  9,  p.  9, 
line  5.) 
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tail.  He  testified  that  appellant  had  characterized 
the  partnershijj  as  "a  fomier  Chinese  partnership." 
"He  said  it  was  discontinued  in  1941."  None  of  the 
above  was  given  in  testimony  as  any  specific  conver- 
sation but  simply  as  the  witness's  recollection  of  the 
effect  of  a  number  of  them. 

On  pages  101-103  Mr.  Englund  related  the  dates 
of  a  number  of  conversations  which  he  had  had  with 
appellant  but  didn't  state  anything  that  was  said 
specifically  in  any  of  them  (although  the  witness  pur- 
ported to  keep  a  diary  showing  notes  of  all  confer- 
ences).   Then  he  said: 

''A.  We  had  conferences  throughout  tliis 
period  with  Chan,  and  occasionally  the  partner- 
ship was  brought  up  *  *  * 

Mr.   Johnson.     Do  you  recall  the  exact  dates 
of  those  conferences  now,  Mr.  Englund? 
A.    No,  sir,  I  don't." 
(R-2  p.  103,  line  21  to  p.  104,  line  2.) 

This  didn't  stop  the  witness  from  giving  an  oral 
summary  of  his  recollection  of  those  conversations. 

This  method  of  proving  dissolution  of  a  partnership 
by  extra-judicial  conversations  was  objected  to,  our 
objection  was  overruled  and  by  stipulation  and  in 
order  not  to  impede  the  progress  of  the  trial  it  was 
understood  that  our  objections  went  to  each  question 
and  answer  covering  such  conversations.  (R-2  p.  48, 
line  19  to  p.  49,  line  8.) 

It  will  be  obvious  that  under  the  method  of  inter- 
rogation followed  by  the  prosecution  we  didn't  even 
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''He  said  it  was  discontinued  in  1941."  None  ol*  the 
above  was  given  in  testimony  as  any  specific  conver- 
sation but  simply  as  the  witness's  recollection  of  the 
effect  of  a  number  of  them. 

On  pages  101-103  Mr.  Englund  related  the  dates 
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appellant  but  didn't  state  anything  that  was  said 
specifically  in  any  of  them  (although  the  witness  pur- 
ported to  keep  a  diary  showing  notes  of  all  confer- 
ences).   Then  he  said: 

''A.  We  had  conferences  throughout  this 
period  with  Chan,  and  occasionally  the  partner- 
ship was  brought  up  *  *  * 

Mr.  Johnson.  Do  you  recall  the  exact  dates 
of  those  conferences  now,  Mr.  Englund? 

A.    No,  sir,  I  don't." 

(R~2  p.  103,  line  21  to  p.  104,  line  2.) 

This  didn't  stop  the  witness  from  giving  an  oral 
summary  of  his  recollection  of  those  conversations. 

This  method  of  proving  dissolution  of  a  partnership 
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rogation followed  by  the  prosecution  we  didn't  even 
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have  the  benefit  of  pinning  the  witness  down  to  spe- 
cific conversations,  covering  specific  statements.  All 
that  we  got  were  oral  generalizations  siunmarizing 
the  witness's  understanding  and  remembrance  of  what 
had  been  said. 

The  same  method  of  interrogation  was  adopted  by 
the  prosecution  in  examining  the  witness,  Mrs.  J.  F. 
Devine,  whose  testimony  has  been  re"\dewed  in  the 
statement  of  facts.  (Supra  pp.  36-37.) 

Typical  of  her  vague  generalizations  are: 

"In  1932  there  was  again  a  change  of  partners 
*  *  *  Some  dropped  out  and  new  ones  came  in 
and  there  were  various  changes  of  partners  until 
they  dropped  out  in  1941  *  *  *  only  the  original 
investments  were  repaid.  At  no  time  were  the 
profits  divided  *  *  *  and  his  conversation  was 
the  partners  that  worked  in  the  store  received 
salary.  Those  who  did  not  or  were  silent  part- 
ners, they  didn't  receive  anything  except  their 
original  investment  when  they  withdrew  from 
the  partnership." 
(R-2  pp.  227-228.) 

This  method  of  interrogation  is  improper. 

In  O'Neill  V.  United  States  (CCA.  8th  Ct.,  April 
22,  1927),  19  F.  (2d)  322,  the  defendant  was  con- 
victed of  violation  of  the  Harrison  Anti-Narcotic 
Act.  One  of  the  agents  made  a  summary  of  the  state- 
ments made  by  the  defendant  O'Neill  in  response  to 
the  questioning  of  the  officers.  This  summary  or  digest 
was  offered  and  received  in  evidence  over  the  objec- 
tion of  O'Neill's  counsel. 
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The  judgment  of  conviction  was  reversed,  with  the 
Court  saying,  on  page  325: 

''The  introduction  in  evidence  of  the  sum- 
mary, which  Manning  (the  agent)  prepared  of 
the  statements  given  hy  O'Neill,  is  also  assigned 
as  error.  Statements  and  declarations  by  an  ac- 
cused, from  which,  in  connection  with  the  evi- 
dence of  surrounding  circumstances,  an  inference 
of  guilt  may  be  drawn,  if  shown  to  have  been 
made  voluntarily  (citing  cases),  are  admissible 
against  him  as  admissions  (citing  cases).  But 
the  proof  offered  to  establish  such  statements  or 
admissions  ought  to  show,  at  least,  the  substance 
and  eft* ect  of  the  statement,  and  not  a  mere  digest 
or  s'wmma7'y  thereof.  Grubey  v.  National  Bank 
of  Illinois,  35  111.  App.  354.  It  is  a  well  settled 
principle  of  the  law  of  evidence  that  a  witness 
who  has  heard  a  statement  or  conversation  should 
not  he  permitted  to  state  his  conclusions  as  to 
what  was  stated  or  admitted.  Atchison  v.  King, 
9  Kan.  550;  Mather  v.  Parsons,  32  Hun.  (N.Y.) 
338,  345,  346;  Wolverton  v.  Saranac,  171  Mich. 
419,  137  N.W.  211,  212;  Irwin  v.  Nolde,  164  Pa. 
205,  30  A.  246;  Snell  v.  Snow,  54  Mass.  (13  Mete.) 
278,  282,  46  Am.  Dec.  730;  Henderson  v.  Brun- 
son,  141  Ala.  674,  37  So.  549;  McKee  Live  Stock 
Co.  V.  Menzel,  70  Colo.  308,  201  P.  52,  53;  Boone 
V.  Rickard,  125  111.  App.  438 ;  Grubey  v.  National 
Bank  of  Illinois,  supra.  The  summary  prepared 
by  Manning  and  introduced  in  evidence  in  the  in- 
stant case  was  neither  a  verbatim  transcript  of 
what  O'Neill  said,  nor  the  substance  and  eft'ect  of 
what  he  said.  It  was  not  O'NeilVs  statement,  hut 
Manning's  statement  of  the  conclusions  and  de- 
ductions arrived  at  hy  him  from  the  conversation 
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between  O'Neill  and  the  narcotic  officers.  It  fol- 
lows that  its  admission  in  evidence  was  errone- 
ous/' 

In  addition  to  the  above  vague  characterizations 
by  the  agent  of  what  he  claimed  the  appellant  had 
told  him  there  was  a  sworn  statement  taken  on  Janu- 
ary 19,  1948.  As  above  stated  there  can  be  no  ques- 
tion but  that  this  statement  is  correctly  reported 
substantially — and  it  is  equally  clear  it  is  the  only 
statement  Avorthy  to  be  called  a  statement. 

This  statement  is  the  Plaintiff's  Exhibit  40.  At 
the  trial,  in  the  opening  statement,  throughout  the 
giving  of  the  testimony,  in  the  arguments,  it  was 
clear  that  it  was  on  the  statement  that  the  prosecu- 
tion hinged  its  whole  claim  of  a  dissolution  of  the 
partnership.  The  portion  upon  which  the  prosecution 
relied  occurs  on  page  9  of  the  exhibit.  We  have  quoted 
from  this  statement  at  length.  (Supra  p.  38.) 

It  is  impossible  to  follow  all  of  the  statement  which 
Mr.  Chan  made  following  the  phrase  "  '41  all  partners, 
everyone,  dropped  out  of  business."  It  is  impossible 
to  tell  from  the  context  in  some  of  the  sentences 
whether  appellant  is  referring  to  the  partners  or  the 
creditors.  But  more  important,  it  is  impossible  ex- 
cepting for  that  one  phrase  to  tell  to  what  date  the 
ai)pellant  refers.  It  must  be  remembered  that  when 
the  statement  was  made  in  Jamiary  1948,  the  busi- 
ness WAS  "mostly  mine,  mostly  mine".  By  that 
time  Mr.  Chan  had  bought  out  his  partners.  The  only 
place  that  there  is  any  mention  of  a  date  in  the  state- 
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ment  'Hhen  '41  all  partners,  everybody  dropped  out 
of  the  business". 

This  is  literally  true — during  the  thirties  and  until 
1940  there  were  many  working  partners.  Then  they 
commenced  to  quit  the  employ  of  the  partnership 
and  go  into  their  own  businesses.  The  Palace  Market 
was  heavily  encumbered.  We  construe  appellant's 
meaning  as  being  that  in  1941  the  partners  had  quit 
the  employ  of  the  partnership. 

It  might  have  been  possible  to  interpret  his  state- 
ment as  meaning  that  in  1941  all  of  the  partners  had 
resigned  from  the  partnership — excepting  for  one 
significant  fact: 

In  the  following  five  places  in  the  same  statement 
the  appellant  shows  that  the  partnership  had  not 
been  dissolved  because  he  refers  to  its  existence  in 
1945  and  1946: 

(1)  "Devine.  Q.  There  were  twenty-five 
partners  in  1945  and  there  were  ten  in  1946? 

A.    Yes,  mam. 

(2)  Q.  Were  all  these  partners  in  1945 
(pointing  to  the  partnership  return  for  the  year 
1945)  is  this  the  return  you  filed  *  *  * 

A.    Yes. 

(3)  Is  this  the  names  of  the  partners  *  *  * 
were  they  members  of  the  partnership  in  1945  ? 

A.    Yes. 

(4)  Q.  You  have  Cliin  Ling  listed.  Was  he 
a  member  of  the  partnership  in  1945  ? 

A.    Yes." 
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There  was  an  earlier  reference  to  Chin  Ling.    The 
reporter  listed  the  question  and  answer  as  follows: 
(5)     "Q.    What  year  did  Chin  Ling  leave  the 
partnership  ? 
A.     1935." 
(Plaintiff's  Exhibit  40.) 

It  is  obvious  the  witness  either  said  1945  and  his 
answer  was  misunderstood,  or  that  he  misstated  him- 
self. The  evidence  showed  Chin  Ling  did  "leave  the 
partnership"  and  was  paid  off  in  1945. 

Elsewhere  throughout  the  statement  the  meaning 
of  the  witness  is  clear.  In  page  after  page  reference 
is  made  to  the  repayment  to  the  partners  ''when  they 
left  the  partnership".  The  checks  with  which  most 
of  these  partners  were  paid  off  are  in  evidence.  These 
checks  are  all  issued  in  1945,  1946  and  later. 

''Q.     If   they    left   the    pai*tnership    did   they 
receive  their  original  investment  back? 
A.    Yes." 

Also: 

"Q.    Was  their  original  investment  paid  back 
to  them  *  *  *  when  they  left  the  partnership  ? 
A.     I  pay  them." 

Reading  the  entire  statement  without  stripping  a 
single  phrase  from  the  context,  it  is  clear  without 
any  doubt  whatever  that  the  witness  was  telling  the 
agents,  and  the  agents  understood  he  was  telling  them 
— that  there  was  a  partnership  in  1945  and  1946; 
that  there  were  twenty-five  partners  in  1945  and  ten 
in  1946. 
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If  there  had  been  the  slightest  question  about  it 
when  the  statement  was  given,  thei'e  was  not  a  few 
days  later.  Mr.  Chan  was  given  a  copy  of  his  state- 
ment and  was  asked  if  there  were  any  corrections. 
He  made  the  following  correction  on  page  8: 
^'1946  10  partners  J.  C." 

This  being  clear  '^  '41  all  partners,  everybody 
dropped  out  of  business"  could  only  have  referred  to 
the  employment. 

Thus,  there  is  NO  extra  judicial  statement  by  the 
appellant  in  this  case  that  the  partnership  was  dis- 
solved in  1941. 

There  is  one  other  fact  which  must  be  kept  in  mind 
in  considering  all  possible  rational  interpretations  of 
the  statement  made  by,  or  attributed  to  the  appel- 
lant.  Mr.  Chan  is  Chinese. 

His  understanding  of  spoken  English  is  fair.  His 
ability  to  exj)ress  himself  in  English  is  very  poor. 
This  has  nothing  to  do  with  his  intelligence,  nor  even 
with  the  reputed  reticence  of  the  Chinese  as  a  race. 
It  has  merely  to  do  with  Mr.  Chan's  ability  to  convey 
his  meaning  to  others  b}^  the  English  language. 

There  was  no  reticence  about  appellant's  coopera- 
tion with  the  agents  throughout  the  investigation  of 
this  matter;  nor  in  his  answers  to  their  questions. 
Nor  was  there  any  reticence  about  his  answers  to 
questions  on  either  direct  examination  or  on  cross 
examination  during  the  trial. 

But  he  did  have  a  great  deal  of  difficulty  in  making 
himself  understood  and  the  court  reporter  had  a  great 
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deal  of  difficulty  in  understanding  him.  He  has  a 
slight  stutter  when  he  becomes  excited  and  his  manner 
of  speaking  is  explosive.  A  reading  of  his  testimony 
which  covers  several  hundred  pages  of  the  record 
will  demonstrate  this  assertion. 

The  inferences  which  it  would  be  permissible  to 
draw  from  a  statement  ''that  in  1941  all  partners 
dropped  out  of  the  business"  if  made  by  an  articulate 
witness  are  quite  different  from  the  inferences  which 
are  permissible  to  be  drawn  from  the  same  statement 
made  by  this  witness  under  the  circumstances  exist- 
ing in  this  case. 

However,  even  if  appellant  in  1948  had  thought 
that  there  was  a  dissolution  of  the  partnership  in  1941, 
his  thinking  so  would  not  make  it  the  fact. 

In  every  partnership  there  must  be  a  community 
of  interest.  That  there  was  one  here  throughout  the 
history  of  this  partnership  is  clear.  If  the  partner- 
ship was  dissolved  in  1941  then  by  what  act — or  words 
— was  this  community  destroyed? 

None  of  the  partners  who  testified  at  the  trial  told 
of  any  act,  negotiations,  words  by  which  the  partner- 
ship was  wiped  out.  All  of  the  written  evidence  is 
to  the  contrary.  In  1943,  1944  and  1945  the  business 
was  carried  on  exactly  the  same  as  it  had  been  car- 
ried on  all  throughout  the  1930s.  None  of  the  part- 
ners drew  down  or  attempted  to  draw  down  their 
shares,  which  shares,  as  we  have  seen  were  treated 
by  them  as  being  similar  to  corporate  shares.  This 
was  done  in  1945,  1946  and  1947  when  Mr.  Chan  says 
that  the  partnership  was  dissolved. 
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People  who  have  joined  general  partnerships  which 
have  proven  unprofitable  would  be  pleased  to  know, 
when  a  creditor  comes  around  and  says  ''pay  me" 
that  all  one  needs  to  do  to  terminate  a  partnership 
is  to  say  "I  am  not  a  partner  any  more". 


THE  STATEMENTS  MADE  ARE  LEGAL  CONCLUSIONS  AND 
HAVE  NO  PROBATIVE  VALUE  WHATEVER. 

Let  us  assmne  that  this  were  a  civil  case  in  equity 
for  an  accounting  between  Mr.  Chan  and  his  partners. 
Would  a  statement  made  by  one  of  the  partners  that 
"the  partnership  was  discontinued  in  1941,"  "all 
partners  dropj^ed  out  of  the  business  in  1941,"  "the 
business  was  mostly  Chan's,"  be  considered  as  ade- 
quate proof  of  the  fact  of  dissolution'? 

As  a  matter  of  fact — and  of  law — the  statement 
wouldn't  be  considered  at  all.  It  is  a  mere  conclusion 
of  law.  Whether  or  not  there  has  been  a  dissolution 
of  a  partnership  is  a  legal  question,  the  answer  to 
which  is  dependent  on  probative  facts,  not  con- 
clusions. 

A  Court  in  determining  whether  there  had  been 
a  dissolution  would  turn  to  minutes  of  partnership 
meetings,  to  written  agreements,  to  letters  exchanged, 
and  to  oral  agreements  as  contained  in  actual  conver- 
sations between  partners;  but  the  assertions  of  part- 
ners, or  one  of  them,  as  to  a  given  legal  consequence 
without  inquiry  into,  or  disclosure  of,  the  circum- 
stances and  acts  has  no  more  proliative  effect  than 
if  the  statement  had  not  been  uttered. 
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It  is  not  a  question  of  the  weight  to  be  given  to  the 
utterance.   It  is  a  question  of  its  admissibilit3\ 

The  statement  by  one  not  skilled  in  law  of  legal 

conclusions  without  giving  the  facts  upon  which  the 

legal  questions  are  drawn  is  useless  in  proof  of  the 
ultimate  issue. 

If,  therefore,  in  a  civil  case  the  statement  can  have 
no  probative  value,  how  can  it  be  said  in  a  criminal 
case,  not  only  to  be  admissible  but  also  sufficient  in 
and  of  itself  to  prove  the  fact? 

At  this  point  this  Court  has  perhaps  become  puz- 
zled, as  we  have  been  throughout  the  history  of  this 
case,  why  the  prosecution,  if  it  felt  that  all  of  the 
facts  could  establish  to  a  moral  certainty  and  beyond 
a  reasonable  doubt  that  there  was  a  dissolution  of  the 
partnership  at  a  meeting  in  1941,  satisfied  itself  with 
resting  its  case  upon  hearsay  statements  by  the  ap- 
pellant of  conclusions  of  law.  There  were  present  in 
the  courtroom,  subpoenaed  by  the  prosecution,  all  of 
the  available  partners  who  had  been  present  at  the 
meetings  in  1940  and  who  presumably  would  have 
had  some  part  in  the  claimed  meeting  of  1941  where 
the  jjartnership  was  supposed  to  have  been  dissolved. 
Why  were  they  not  called  by  the  prosecution?  We 
called  them  when  we  had  to  assimie  the  Inirden  of 
proving  the  defendant  iimocent. 

■Certainly  the  prosecution  must  know  that  a  dis- 
solution of  a  business  partnership  does  not  occur — as 
a  matter  of  law — simply  because  one  partner  says  "I 
am  no  longer  a  partner". 
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Appellant  had  offered  every  cooperation  with  these 
agents  to  give  them  facts.  Why  were  the  agents  so 
singularly  incurious  to  ascertain  the  FACTS  about 
the  so-called  dissolution  of  the  partnership?  Why 
were  no  questions  ever  asked  of  Mr.  Chan  or  of 
George  Chan  or  of  Henry  Chan  (who,  by  the  way, 
although  they  have  a  common  name,  are  in  no  way 
related)  or  of  Lai  Chung  T^ow  or  of  Harry  Young 
to  ascertain  whether  a  meeting  had  l^een  held,  or 
when,  or  where,  or  who  was  present,  or  what  was  said, 
or  where  are  the  minutes,  or  what  arrangements  were 
made  for  the  distribution  of  assets,  or  the  payment  of 
liabilities,  or  what  conversations  were  ever  held,  and 
between  whom,  etc.,  etc.? 

The  only  reason  we  can  ascribe  seems  to  be  the 
obvious  one.  Mr.  Chan  had  told  them  five  times  in 
his  sworn  statement  that  the  partnership  was  in  exist- 
ence in  1945  and  they  believed  him.  No  further  ques- 
tions were  asked  because  the  agents  themselves  were 
not  misled.  They  knew  that  appellant  claimed  the 
partnership  to  l)e  in  existence. 


ASSUMING  THE  STATEMENTS  CONSTITUTED  ADMISSIONS 
THEY  WERE  INSUFFICIENT  TO  MAKE  A  PRIMA  FACIE 
CASE. 

It  may  be  trite  to  state,  but  it  is  a  fact  which  seems 
frequently  to  be  lost  sight  of,  that  the  prosecution 
in  a  criminal  case  has  the  burden  of  proving  that  the 
defendant  is  guilty  to  a  moral  certainty  and  Ijeyond 
a  reasonable  doubt. 
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If  these  are  not  mere  words,  what  becomes  of  their 
cogency  in  this  case  where  the  prosecution  rested  its 
case  on  the  hearsay — admissible  hearsay  perhaps,  but 
Jievertheless  hearsay — statements  of  the  accused — al- 
though all  the  facts  were  available  to  the  prosecution 
throughout. 

When  the  prosecution  had  put  in  its  case  there  was 
not  one  fact  in  the  record  which  had  any  probative 
value  which  wasn't  testimony  of  what  an  agent  had 
said  that  appellant  had  said.  (Moreover,  nothing  that 
happened  afterwards  strengthened  the  government's 
case  any  either.) 

Giving  to  the  statements  made  all  of  the  force  and 
effect  for  which  the  prosecution  contends, — and  which 
we  have  shown  cannot  be  given  them — no  rule  in 
American  jurisprudence  is  better  settled  than  the 
rule  that  an  admission  or  even  a  confession  is  insuf- 
cient,  imsupported  by  other  evidence,  to  prove  a  fact 
the  existence  of  which  must  be  proven  to  establish 
guilt. 

It  would  be  profitless  and  waste  of  time  of  this 
Couii:  to  attempt  to  review  all  of  the  case  stating 
this  rule. 

The  clearest  exposition  of  the  rule  that  the  defend- 
ant cannot  be  convicted  solely  upon  admissions  made 
by  him  and  that  the  corpus  delicti  must  be  established 
in  the  case  of  Forte  v.  United  States  (CCA.  District 
of  Columbia,  April  5,  1937),  94  F.  (2d)  23(i.  In  that 
case  the  defendant  was  convicted  of  transporting  a 
motor  vehicle  in  interstate  commerce  knowing  it  to 
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have  been  stolen.  The  Court,  in  liolding  that  the 
corpus  delicti  had  not  been  established  and  reversing 
the  conviction  says,  on  page  237: 

''There  is  some  division  in  the  authorities  in 

respect  of  the  rule  of  proof  in  cases  involving 

confessions  *  *  * 

"Mr.  Wigmore  concedes,  however,  that  except  in 
a  few  jurisdictions,  the  courts  in  the  United 
States  have  adopted  a  fixed  rule  that  corrobora- 
tion of  a  confession  is  necessary.  He  believes 
them  to  have  been  'chiefly  moved,  in  all  probabil- 
ity, by  Professor  Greenleaf's  suggestion  that 
''this  opinion  certainly  best  accords  with  the 
humanity  of  the  criminal  code  and  with  the  great 
degree  of  caution  applied  in  receiving  and  weigh- 
ing the  evidence  of  confessions  in  other  cases."  ' 
4  Wigmore,  Evidence  (2d  Ed.  1923)  §2071,  p. 
407.  In  respect  of  variations  of  the  rule  in  the 
United  States,  Mr.  Wigmore  states  that  'in  most 
jurisdictions  the  stricter  form  of  rule  is  taken, 
and  the  evidence  must  concern  the  "corpus 
deliciti":  *  *  *'  4  Wigmore,  Evidence  (2d  Ed. 
1923)  §  2071,  p.  408. 

"The  conclusions  reached  by  Mr.  Wigmore  on 
the  one  hand,  and  by  Mr.  Grreenleaf  and  the 
greater  number  of  the  courts  in  the  United  States 
on  the  other,  dilfer  because  they  proceed  from 
contrary  premises.  Mr.  Wigmore 's  premise  is 
that  there  is  little  danger  of  false  confessions  of 
guilt.  He  predicates  this  upon  the  proposition 
above  quoted  that  'so  far  as  handed  down  to  us 
in  the  annals  of  our  courts,  [false  confessions] 
have  been  exceedingly  rare.'  " 
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The  Court  goes  on  to  hold  that  comprehensive 
studies  made  have  indicated  that  the  forcing  of  con- 
fessions, far  from  being  rare,  are  widespread  through- 
out the  country.  It  did  not  assume  that  the  confession 
in  that  case  had  been  forced.  It  says  on  page  240 : 

'* Moreover,  there  is  no  suggestion  in  the  instant 
case  that  the  statement  of  the  appellant  that  he 
knew  the  car  was  stolen  was  not  voluntary.  But 
the  case  cannot  be  decided  upon  an  ad  hoc  basis. 
The  question  presented  is  of  first  impression  here ; 
and  we  feel  bound  upon  a  subject  touching  so  ma- 
terially liberty,  and  in  many  cases  life  itself,  and 
especially  in  the  criminal  law  where  justice  re- 
quires equality  of  treatment  in  respect  of  trial 
procedure  and  proof,  to  give  weight  to  the  find- 
ings of  the  National  Commission,  and  to  follow^ 
in  adopting  a  rule  for  this  jurisdiction  the  rule 
of  the  great  majority  of  the  courts  in  the  Uinted 
States — that  there  can  be  no  conviction  of  an 
accused  in  a  criminal  case  upon  an  uncorroborated 
confession,  and  the  further  rule,  represented  by 
what  we  think  is  the  weight  of  authority  and  the 
better  view  in  the  Federal  courts,  that  such  cor- 
roboration is  not  sufficient  if  it  tends  merely  to 
support  the  confession,  without  also  embracing 
substantial  evidence  of  the  corpus  delicti  and 
the  whole  thereof.  We  do  not  rule  that  such  cor- 
roborating evidence  must,  independent  of  the 
confession,  establish  the  corpus  delicti  beyond  a 
reasonable  doubt.  It  is  sufficient,  according  to  the 
authorities  we  follow,  if,  there  being,  independent 
of  the  confession,  substantial  evidence  of  the 
corpus  delicti  and  the  whole  thereof,  this  evidence 
and  the  confession  are  together  convincing  beyond 
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a  reasonable  doubt  of  the  commission  of  the  crime 
and  of  the  defendant's  connection  therewith." 

After  reviewing  a  number  of  cases  on  the  question, 
the  Court  quotes  Judge  Learned  Hand  as  follows' 
page  241 :  ' 

'^Probably  the  most  frequently  quoted,  and  we 
thmk  at  times  misquoted,  case  on  the  subject  of 
corroboration  of  confessions  is  Daeche  v   United 
States    (CCA.)    250   F.    566,    where    the    court 
spoke    through    Learned    Hand,    then    District 
Judge.  There  the  indictment  was  for  a  conspiracy 
maliciously  to   attack  vessels   in   United   States 
waters,  with  intent  to  despoil  the  owners  of  mu- 
nitions, by  attaching  bombs  to  the  sterns  of  the 
vessels  in  such  wise  that  they  would  explode  and 
destroy  the  vessels  or  disable  them.  The  defendant 
confessed  his  part  in  the  plan,  and  the  question 
whether  or  not  there  was  suffieient  evidence  of 
the  corpus  delicti—the  agreement  to  attack  the 
ships— independent  of  the  confession,  was  raised. 
Judge   Hand  expressed  his  personal  agreement 
with  the  point  of  view  of  Mr.  Wigmore  discussed 
supra,  but  said  that  he  nevertheless  felt  obliged 
to  recognize  the  rule  as  contrary.  He  stated: 

''  'It  must  be  conceded  that  there  has  been  a 
very  general  concordance  of  judicial  opinion  in 
the  United  States  that  some  sort  of  corroboration 
of  a  confession  is  necessary  to  conviction,  and 
this  concordance  has  extended  to  federal  courts 
as  well  as  elsewhere.  U.  S.  v.  Williams,  1  Cliff.  5, 
28  Fed.  (.^as.  [636]  No.  16707;  U.  S.  v.  Boese 
(D.C)  46  F.  917;  U.  S.  v.  Mayfield  (CC)  59  F. 
118;  Flower  v.  U.S.,  116  F.  241,  53  CCA.  271; 
Naftzger  v.  U.  S.,  200  F.  494,  118  CCA.  598  i 
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Rosenfeld  v.  U.  S.,  202  F.  469,  120  CCA.  599. 
That  the  nile  has  in  fact  any  substantial  necessity 
in  justice  we  are  much  disposed  to  doubt,  and 
indeed  it  seems  never  to  have  become  rooted  in 
England.  Wigmore,  §  2070.  But  we  should  not 
feel  at  liberty  to  disregard  a  principle  so  com- 
monly accepted,  merely  because  it  seems  to  us  that 
such  evils  as  it  corrects  could  be  much  more  flex- 
ibly treated  by  the  judge  at  trial,  and  even  though 
we  should  have  the  support  of  the  Supreme  Court 
of  Massachusetts  in  an  opposite  opinion.  Com.  v. 
Killion,  194  Mass.  153,  80  N.E.  222,  10  Ann.  Cas. 
911.  We  start  therefore,  with  the  assumption  that 
some  corroboration  is  necessary,  and  the  questions 
are  to  what  extent  must  it  go,  and  how  shall  the 
jury  deal  with  it  after  it  has  been  proved.  The 
corroboration  must  touch  the  corpus  delicti  in  the 
sense  of  the  injury  against  whose  occurrence  the 
law  is  directed;  in  this  case,  an  agreement  to  at- 
tack or  set  upon  a  vessel.  Whether  it  must  be 
enough  to  establish  the  fact  independently  and 
without  the  confession  is  not  quite  settled.  Not 
only  does  this  seem  to  have  been  supposed  in  some 
cases,  but  that  the  jury  must  be  satisfied  beyond  a 
reasonable  doubt  of  the  corpus  delicti  without 
using  the  confessions,  before  they  may  consider 
the  confessions  at  all.  Cray  v.  Com.,  101  Pa.  380, 
47  Am.  Rep.  733;  State  v.  Laliyer,  4  Minn.  368 
Cil.  277)  ;  Lambright  v.  State,  34  Fla.  564,  16  So. 
582 ;  Pitts  v.  State,  43  Miss.  472.  But  such  is  not 
the  more  general  rule,  which  we  are  free  to  fol- 
low, and  under  which  any  corroborating  circum- 
stances will  serve  which  in  the  judge's  opinion  go 
to  fortify  the  truth  of  the  confession.  Inde- 
pendently they  need  not  establish  the  truth  of 
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the  corpus  delicti  at  all,  neither  beyond  a  reason- 
able doubt  nor  by  a  preponderance  of  proof.  U.  S. 
V.  Williams,  supra ;  Flower  v.  U.  S.,  supra ;  People 
V.  Bads^ley,  16  Wend.  (N.Y.)  53;  People  v. 
Jaehne,  103  N.Y.  182,  199,  8  N.E.  374;  Ryan  v. 
State,  100  Ala.  94, 14  So.  868;  People  v.  Jones,  123 
Cal.  65,  55  P.  698.'  [250  F.  566,  at  pages  571, 
572]." 

The  Court  also  says,  at  page  243: 

''In  the  instant  case  the  corpus  delicti  is  trans- 
portation of  the  vehicle  in  interstate  commerce 
from  the  District  of  Columbia  to  Maryland  know- 
ing that  it  w^as  stolen.  The  contention  of  the 
■Govenmient  that  the  scienter  is  not  a  necessary 
element  of  the  corpus  delicti  cannot  be  sustained. 
There  is  nothing  criminal  under  the  statute  about 
transporting  a  vehicle  across  a  state  line  unless 
the  person  transporting  it  knows  it  to  be  stolen. 
The  law  is  well  settled  that  the  corpus  delicti 
includes  not  only  the  body  or  fact  of  the  wrong, 
in  the  sense  of  the  death  in  homicide  or  the  loss 
of  the  chattel  in  larceny,  but  also  the  criminal 
means  by  which  the  same  came  about.  *  *  *  It  is 
to  be  noted,  however,  that  in  certain  types  of 
crimes  involving  scienter  on  the  part  of  the  ac- 
cused it  is  not  possible  to  separate,  either  con- 
ceptually or  practically — that  is  in  respect  of  the 
proof — the  scienter,  as  an  element  of  the  corpus 
delicti,  and  the  agency  of  the  accused.  So  in  the 
crime  of  receiving  stolen  goods  knowing  them  to  be 
stolen,  and  in  the  crime  at  bar,  it  is  not  possible 
to  separate,  either  conceptually  or  practically,  the 
element  of  guilty  knowledge  in  the  transportation 
and  the  element  of  agency  of  the  accused  as  the 
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criminal.  But  this  cannot  operate  to  diminish  the 
duty  of  the  Government  to  present  evidence  of 
both  elements  of  the  corpus  delicti  independent  of 
the  confession." 

We  would  like  to  add  to  the  above  Court's  reasons 
for  asserting  that  the  ''corpus  deJicW  rule  has  a  sound 
basis,  a  reason  which  the  facts  in  this  case  so  clearly 
illustrate. 

A  Chinaman  accused  of  income  tax  evasion,  and 
also  accused  throughout  the  trial,  as  we  shall  show 
of  black  market  operations  (R-2  p.  354;  R-3  p.  647  and 
R-3  p.  971)  was  actually  guilty  of  overdrawing  his 
partnership  account. 

Special  agents,  possessing  all  the  usual,  and  perhaps 
some  unusual,  zeal  of  prosecutors  were  allowed  to 
testify  over  objection  to  their  summarizations  and 
characterizations  of  extrajudicial  admissions.  A  sworn 
statement  was  also  introduced.  The  prosecution  rested 
its  case.    Let  us  stop  at  that  point. 

The  accused  is  inarticulate,  easily  misunderstood. 
No  effort  had  been  made  by  the  agents  who  took  the 
statement  to  clarify  its  meaning.  Do  we  need  actual 
duress  or  coercion  to  demonstrate  the  danger  of  per- 
mitting conviction  on  such  testimony  alone  ? 

It  does  not  appeal  to  our  ideas  of  justice — that,  by 
such  proof,  the  prosecution  has  established  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  that  the  ac- 
cused is  guilty. 

Mr.  Chan  testified  as  a  possible  reason  for  his  hav- 
ing made  the  statement  upon  which  the  prosecution 
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relies  that  he  was  '* scared"  or  that  he  was   *' dis- 
gusted". 

(R-2  p.  399,  line  22  to  p.  400,  line  8.) 

We  do  not  wdsh  to  champion  the  morals  of  Mr.  Chan 
in  his  use  of  partnership  money  to  acquire  the  assets 
which  he  acquired  in  1943-1946.  Nor  do  we  wish  to 
exaggerate  the  wrong  to  the  other  partners.  Appellant 
had  put  30  long  and  unproductive  years  into  this 
partnership.  When  the  going  was  rough  and  the  credi- 
tors were  so  demanding  that  a  meeting  of  the  partners 
had  to  be  called,  it  was  Mr.  Chan  who  was  called  upon 
— not  to  make  profits,  but  to  prevent  the  partners 
from  suffering  that  liability  and  assessment  for  liability 
which  would  have  been  necessary  to  pay  off  the 
$20,000  in  debts  then  owed.  After  that  he  put  in  his 
own  money  into  the  partnership.  He  borrowed  on  his 
home,  on  his  life  insurance  and  it  was  his  hand  in  the 
dike  which  kept  the  flood  out.  In  1941  most  of  the 
partners  had  left  the  employ  of  the  partnership.  Those 
who  were  on  the  stand  stated  they  took  no  active  hand 
in  the  management  after  that.  The  flood  season  was 
past.  So  Chan  overdrew.  Obviously  he  had  no  written 
authority  perhaps  no  tacit  authority  to  borrow  these 
funds.  He  did  borrow  them. 

It  is  not  unnatural  then  that  he  would  be  '* scared" 
and  attempt  to  justify  himself  when  questioned  by 
government  agents  whose  purpose  in  so  questioning 
him  never  was  made  clear.  It  has  been  said  admissions 
must  be  received  with  caution.  The  soundness  of  that 
rule  becomes  most  important  when  self  interest  which 
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usually  argues  against  false  admissions,  in  any  par- 
ticular case  argues  in  its  favor. 

This  is  another  reason  Avhy  Courts  have  said  that 
evidence  of  extrajudicial  admissions  must  be  received 
with  caution  and  why  they  cannot  be  the  sole  prop 
upon  which  the  government's  case  depends. 

The  following  cases  have  also  asserted  this  rule. 

In  Pines  v.  United  States  (CCA.  8th  Ct.,  Dec.  5, 
1941),  123  F.  (2d)  825,  the  defendant  was  convicted  of 
falsely  counterfeiting  securities  transported  in  inter- 
state commerce. 

In  holding  that  the  corpus  delicti  had  not  been  estab- 
lished the  Court  says,  page  829: 

''This,  being  the  corpus  delicti,  could  not  be  pre- 
sumed, nor  could  it  be  established  by  extra-judi- 
cial declaration,  confession  or  admission  of  the 
defendant.  Tingle  v.  United  States,  8  Cir.,  38 
F.2d  573;  Ryan  v.  United  States,  8  Cir.,  99  F.2d 
864;  Gulotta  v.  United  States,  8  Cir.,  113  F.2d 
683.  The  evidence  shows  that  defendant  admitted 
to  peace  officers  that  he  had  possession  of  the 
securities  in  Minneapolis  in  November,  1939,  and 
that  he  borrowed  an  automobile  from  a  Minne- 
apolis party.  It  appears  from  the  evidence  that 
he  had  the  automobile  and  the  securities  in  his 
possession  in  Council  Bluffs,  Iowa,  in  November, 
1939.  Had  there  been  evidence  independent  of  de- 
fendant's admission  that  he  had  possession  of 
these  securities  in  Minneapolis,  this  would  have 
been  sufficient  corroborative  evidence  that  he 
transported  or  caused  to  be  transported  the  in- 
struments from  Minneapolis  to  Council  Bluffs. 
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Bruce  v.  United  States,  8  Cir.,  73  F.2d  972;  Ben- 
nett V.  United  States,  70  App.  D.C.  76,  104  F.2d 
209.  There  was  here,  however,  no  evidence  save 
his  own  admission  that  he  had  possession  of  these 
securities  in  Minneapolis,  Mimiesota,  and  there  is 
therefore  lacking  a  vital  link  in  the  chain  of  cir- 
cumstances by  which  it  is  sought  to  establish  the 
transportation  in  interstate  commerce.  The  corpus 
delicti  includes  not  only  the  body  or  substance  of 
the  Clime,  but  also  the  criminal  means  by  which 
it  was  committed.  The  corroboration  is  not  suf- 
ficient if  it  tends  only  to  support  the  admission. 
It  must  embrace  substantial  evidence  of  the  corpus 
delicti,  though  it  need  not  in  itself  be  sufficient 
proof  of  guilt.  Forte  v.  United  States,  68  App. 
D.C.  Ill,  94  F.2d  236,  244,  127  A.L.R.  1120; 
Gulotta  V.  United  States,  supra." 

In  Gulotta  v.  United  States  (CCA.  8th  Ct.,  July 
24,  1940),  113  F.  (2d)  683,  the  defendant  was  con- 
victed of  falsely  swearing  that  he  was  a  citizen  of  the 
United  States.  A  con^dction  was  based  upon  an  affi- 
davit of  registration  in  which  the  defendant  swore 
that  he  had  l^een  born  in  Louisiana  in  1896  and  was 
a  citizen  and  also  a  written  statement  by  the  defend- 
ant before  an  agent  of  the  Government  in  which  he 
declared  that  he  had  been  born  in  Italy  in  March 
1896  of  Italian  parents  and  in  which  he  also  admitted 
that  he  fraudulently  represented  himself  to  be  a  citi- 
zen of  the  United  States.  The  Court  held,  on  page 
685,  that  extrajudicial  admissions  or  confessions  were 
not  sufficient  to  authorize  a  conviction  of  crime  unless 
corroborated  by  independent  evidence  of  the  corpus 
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delicti  (citing  cases)  ;  that  independent  evidence  need 
not  be  of  itself  sufficient  proof  of  guilt  but  need  only 
be  a  substantial  showing  which  together  with  the  ad- 
mission establishes  guilt  l)eyond  a  reasonable  doubt. 
The  Court  goes  on  to  say,  page  686 : 

"But  the  rule  requires  some  such  independent 
evidence,  and  it  is  conceded  by  the  government 
that  the  record  is  barren  of  all  such  extrinsic 
e\ddence  in  this  case,  unless  a  distinction  be  made 
between  confessions  and  admissions." 

The  Court  then  goes  on  to  hold  that  there  is  a  dis- 
tinction between  a  confession  and  an  admission  in  a 
criminal  case  for  some  purposes  but  that  no  such  dis- 
tinction or  execution  is  recognized  apjolicable  to  the 
rule  above  stated.  The  Court  also  points  out  the  criti- 
cism of  the  rule  made  by  Professor  Wigmore,  page 
686: 

"The  efficacy  of  the  rule,  however,  as  a  shield 
against  the  possibility  that  innocent  persons  may 
be  convicted  of  crime  on  the  basis  of  a  false 
confession  or  admission  induced  by  promise  of 
immmiity  or  coercion  is  fully  demonstrated  by 
recent  decisions.  White  v.  Texas,  60  S.  Ct.  1032, 
84  L.Ed.  1342,  decided  May  27,  1940;  Chambers 
V.  Florida,  309  U.S.  227,  60  S.Ct.  473,  84  L.Ed. 
716;  Brown  v.  Mississippi,  297  U.S.  278,  56  S.Ct. 
461,  80  L.Ed.  682;  Forte  v.  United  States,  supra. 
If  a  false  confession  of  guilt  may  l)e  obtained 
from  an  innocent  person  by  the  use  of  coercion 
or  flattery  it  is  equally  true  that  an  admission  of 
any  element  of  the  crime  may  also  be  obtained  by 
the  same  means.  On  the  principle  that  it  is  better 
for  society   that   the   guilty   should   occasionally 
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eseax3c  than  that  the  innocent  sliould  be  punished, 
exceptions  should  not  be  grafted  upon  long-estab- 
lished rules  until  their  need  has  been  clearly  dem- 
onstrated. 

''[8,  9]  The  laile  that  to  warrant  conviction 
of  a  crime  both  confessions  and  admissions  must 
be  corroborated  by  some  independent  evidence  is 
illustrated  in  cases  very  similar  to  the  present. 
Duncan  v.  United  States,  supra;  Gordiner  v. 
United  States,  supra;  United  States  v.  Golan, 
D.C.,  Pa.,  24  F.Supp.  523;  and  see  Martin  v. 
United  States,  supra;  Tingle  v.  United  States, 
supra.  Nor  has  the  requirement  of  some  inde- 
pendent proof  as  applied  both  to  confessions  and 
admissions  been  relaxed  merely  because  the  facts 
seemed  to  indicate  that  the  disclosures  had  been 
voluntarily  made  by  the  accused.  If  coercion 
could  be  clearly  shown  confessions  and  admissions 
would  not  be  admissible  at  all.  Wilson  v.  United 
States,  162  U.S.  613,  16  S.Ct.  895,  40  L.Ed.  1090; 
Hardy  v.  United  States,  186  U.S.  224,  229,  22 
S.Ct.  889,  46  L.Ed.  1137 ;  Bram  v.  United  States, 
168  U.S.  532,  18  S.Ct.  183,  42  L.Ed.  568;  Ziang 
Sung  Wan  v.  United  States,  266  U.S.  1,  45  S.Ct. 
1,  69  L.Ed.  131 :  Murphy  v.  United  States,  7  Cir., 
285  F.  801;  22  C.J.  301;  16  C.J.  628,  717." 

A  decision  of  this  Court  quoted  in  several  of  the 
cases  above  cited  is  Gordiner  v.  U.  S.,  CCA.  9th  Ct. 
Jan.  7,  1920,  261  F.  910  where  the  defendant  was  con- 
victed of  wilfully  failing  to  register  under  the  Selec- 
tive Draft  Act  of  1917.  On  the  trial  proof  was  made 
of  statements  made  by  the  defendant  expressing  his 
age  and  stating  that  he  was  opposed  to  war  and  would 
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not  register  unless  compelled  to  do  so.    There  were 
also  affidavits  introduced  made  long  before. 

Held  on  p.  919: 

"In  brief  the  whole  case  against  the  plaintiff  in 
error  rests  upon  his  affidavits.  Unless  he  was 
within  the  prescribed  age,  he  committed  no  crime 
by  failing  to  register.  The  fact  that  he  was  sub- 
ject to  registration  cannot  be  established  beyond 
a  reasonable  doubt  by  the  contents  of  the  affi- 
davits.  The  judgment  is  reversed 
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In  Martin  v.  U.  S.,  CCA.  8th  Ct.  April  9,  1920, 
264  F.  950,  defendant  was  convicted  of  wilfully  trans- 
porting spiritous  liquor  in  interstate  commerce.  De- 
fendant was  found  with  the  liquor  in  his  possession 
and  when  ai'rested  told  the  officer  he  had  brought  it 
from  another  state.  He  had  pleaded  guilty  in  the 
county  court. 

Held:  The  evidence  constituted  an  extrajudicial 
confession  or  admission  which  was  not  sufficient  to 
authorize  a  conviction  unless  corroborated.  Citing 
Graff  V.  U.  S,,  257  F.  295;  Naftzer  v.  U.  S.,  200  F. 
494. 

We  respectfully  submit  that  under  the  facts  as 
shown  and  these  authorities  the  motion  made  by  the 
appellant  for  a  judgment  of  acquittal  should  have 
been  granted. 

Should  we  have  rested  our  case  at  this  point? 
Should  we  have  satisfied  ourselves  with  the  comfort- 
ing thought  that  the  burden  of  proof  never  shifts,  and 
that  the  prosecution  must  establish  its  case  by  proof 
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so  coiivincini]^  that  reasoiial)le  minds  could  not  differ 
as  to  the  guilt  of  the  defendant?  We  did  not  elect  to 
do  so. 

Did  the  ap}3cllant  when  lie  took  the  stand  supply 
any  of  the  proof  which  had  theretofore  been  lacking? 
Did  any  of  his  witnesses,  or  any  of  the  documentary 
evidence  do  so?  Did  the  prosecution  in  forcing  the 
defendant  to  assume  the  burden  of  his  innocence 
thereby  cleverly  cause  the  defendant  to  convict  him- 
self thereby  curing  the  inadequacy  of  the  plaintiff's 
ease?  Above  we  have  reviewed  what  we  believe  to  be 
all  of  the  pertinent  evidence  in  the  case.  Perhaps 
t'spondent  in  its  brief  will  find  evidence  which  we  have 
Dverlooked.  We  shall  be  interested  to  read  it. 

As  we  now  understand  the  facts,  the  appellant  has 
denied  there  was  any  dissolution  of  the  partnership, 
tias  shown  no  fact  which  would  indicate  such  a  dis- 
solution, many  facts  which  give  a  complete  picture 
3f  a  continuity  of  business  operation  and  ownership 
straight  through  until  the  years  when  dissolution  ac- 
tually took  place.  Other  partners  have  corroborated 
the  fact  that  nothing  occurred  in  1941  or  at  any  other 
time  until  1945  to  change  iVNY  interest.  Minutes  of 
meetings  have  been  offered;  written  agreements  have 
been  introduced;  letters  inquiring  about  possible  dates 
Df  interests  have  been  introduced.  All  of  the  evidence 
showed  that  when  a  partner  retired  he  was  then  paid 
tiis  original  investment.  All  the  checks  by  which  such 
payments  were  made  are  in  evidence.  None  of  them 
was  issued  in  1941,  or  1942,  or  1943,  or  1944.  All  were 
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in  1945,  1916  and  subsequently — all  exactlj^  as  Mr. 
Chan  testified  and  all  exactly  as  his  partnership  re- 
turns filed  show. 

The  case  of  the  prosecution  therefore,  we  submit, 
was  no  better  at  its  conclusion  than  when  the  prose- 
cution had  rested. 

In  Nicola  v.  United  States  (CCA.  3d  Ct.,  Aug.  9, 
1934),  72  F.  (2d)  780,  the  defendant  was  convicted  of 
income  tax  evasion.  A  corporation  mostly  owned  by 
the  defendant  had  sold  certain  patents  to  another 
corporation,  and  a  third  corporation,  the  Point  Im- 
provement Company,  of  which  the  defendant  was 
president,  had  been  paid  a  commisison  on  this  sale. 
The  commission  was  returned  by  the  Point  Improve- 
ment Company  as  income  and  an  income  tax  paid 
thereon.  The  tax  payable  by  Nicola  would  have  been 
higher  and  it  was  the  contention  of  the  Government 
that  the  defendant  had  falsely  and  fraudulently  used 
the  device  of  the  coi^poration  to  save  the  difference 
between  the  higher  and  the  lower  return.  The  circum- 
stantial evidence  upon  which  the  case  was  permitted 
to  go  to  the  juiy  in  the  Nicola  case  was  not  dissimilar 
to  the  circumstantial  evidence  upon  which  the  prose- 
cution relies  in  this  case.  In  reversing  the  verdict  and 
judgment  of  conviction  and  holding  that  the  evidence 
was  insufficient  to  justify  a  conviction,  the  Circuit 
Court  of  Appeals  said,  on  page  786: 

'*  'Unless  there  is  substantial  evidence  of  facts 
which  exclude  every  other  hypothesis  but  that  of 
guilt,  it  is  the  duty  of  the  trial  court  to  instruct 
the  jury  to  return  a  verdict  for  the  accused;  and 
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where  all  the  substantial  evidence  is  as  consistent 
with  innocence  as  with  guilt,  it  is  the  duty  of  the 
appellate  court  to  reverse  a  judgment  of  convic- 
tion.' Union  Pacific  Coal  Co.  v.  United  States, 
173  F.  737,  740  (CCA.  8);  Wiener  v.  United 
States,  282  F.  799,  801  (CCA.  3);  Yusem  v. 
United  States,  8  F.  (2d)  6  (CCA.  3) ;  Ridenour 
V.  United  States,  14  F.  (2d)  888  (CCA.  3)." 


BAIiANCE  SHEETS  PREPARED  TO  SHOW  INCOME  TAX  EVA- 
SION BY  THE  SO-CALLED  "NET-WORTH  EXPENDITURES" 
METHOD  CAN  ONLY  BE  USED  WHEN  THE  TAXPAYER'S 
BOOKS  AND  RECORDS  HAVE  BEEN  LOST  OR  ARE  INADE- 
QUATE. 

In  the  preparation  of  this  case  and  this  brief,  ap- 
pellant's counsel  have  examined  many  tax  evasion 
cases  (not  all  of  which  are  relevant  on  their  facts), 
and  many  cases  where  the  so-called  "net  worth-ex- 
penditures" method  has  been  used  and  discussed. 

This  method  may  be  described  briefly.  The  agent 
goes  to  the  taxpayer  and  asks  him  to  state  at  the  be- 
ginning of  the  period  what  are  his  '^cash  on  hand", 
''accoimts  receivable",  ''equipment",  "inventory",  in 
other  words,  his  assets,  and  also  what  his  liabilities 
are  at  the  begimiing  of  the  period.  Human  nature 
being  what  it  is,  it  is  not  probable  that  the  unwary 
taxpayer  at  that  point  overstates  his  assets.  Then  the 
taxpayer  is  asked  the  same  questions  for  each  year 
of  the  period  and  is  particularly  questioned  concern- 
ing his  expenditures  for,  and  acquisition  of,  assets. 
In  this  way  the  net  worth  and  increase  of  net  worth 
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is  determined  during  each  of  the  years,  and  by  de- 
duction and  subtraction  net  income  during  each  of  the 
years  is  determined. 

Now  it  is  obvious  that  where  there  is  a  set  of  books 
showing  the  taxpayer's  receipts  and  disbursements  all 
during  the  period,  this  method,  which  is  never  any 
more  accurate  than  the  memory  of  the  agent  plus  the 
memory  of  the  taxpayer,  is  neither  necessary  nor 
proper.  Where  profit  and  loss  statements  can  be  pre- 
pared by  an  accountant  the  true  and  proper  proof  of 
income  is  through  a  profit  and  loss  statement. 

In  many  tax  evasion  cases  it  became  impossible  to 
create  profit  and  loss  statements,  either  because  the 
taxpayer  had  never  kept  any  books,  or  because  his 
books  were  ''phoney"  or  because  they  had  been  de- 
stroyed purposefully  or  otherwise.  Almost  invariably 
the  early — and  some  later — tax  evasion  cases  involved 
bootleggers,  gamblers,  gangsters  and  similar  charac- 
ters to  whom  the  idea  of  books  accurately  reflecting 
their  transactions  was  quite  abhorrent. 

So  the  "net  worth-expenditures"  method  of  prov- 
ing income  tax  evasion  became,  as  a  matter  of  neces- 
sity, a  means  of  bringing  miscreants  to  justice  where 
no  other  method  could  be  used. 

But  its  use  is  and  must  be  limited  to  those  cases 
where  its  use  is  necessary. 

The  prosecution  apparently  recognized,  or  at  least 
paid  lip  service  to  this  limitation  in  the  testimony  of 
Mr.  Englund. 
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A.     We  only  use  the  net  worth  system  when 
the  taxpayer's  books  and  records  are  inadequate 
and  we  are  unable  to  interpret  them  because  they 
lack  information  as  to  *  *  *  certain  figures." 
(R-2  p.  168,  lines  1-4.) 

In  our  statement  of  fact  (supra,  pp.  43,  48,  59 
through  H-10)  we  have  shown  the  facts  regarding 
the  adequacy  of  the  appellant's  books  in  some  detail. 

The  picture  shown  by  this  evidence  is  one  of  a 
complete  set  of  "single  entry"  books  recording  each 
day's  transactions,  all  receipts  and  disbursements,  all 
throughout  this  period.  There  are  daily  records  in 
English  and  Chinese  which  between  them  are  com- 
plete. All  of  them  were  handed  over  to  the  special 
agents  of  the  government,  and  kept  by  them  for  a 
year.  Mr.  Chan  admittedly  offered  every  cooperation 
in  aiding  the  government  to  understand  them.  The 
books  are  now  in  evidence  and  are  before  this  Court. 
There  is  nothing  haphazard  about  the  way  the  books 
are  kept  nor  any  of  the  columns  therein.  They  were 
fully  explained  at  the  trial.  Each  debit  column  is  al- 
ways in  the  same  place,  each  credit  column,  likewise. 
Mr.  Englund  attributed  the  failure  of  the  government 
agents,  during  the  year  when  these  records  were  in 
their  possession,  to  use  them,  to  the  fact  that  the  Chi- 
nese interpreter,  Mr.  Victor  Chin,  couldn't  speak  the 
dialect  in  which  the  ])ooks  are  written. 

This  preposterous  statement  is  the  most  significant 
single  fact  in  this  case. 
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We  have  shown  above  that  there  is  only  one  Chinese 
written  language  common  to  all  spoken  dialects.  Mr. 
Victor  Chin  simply  could  not  have  made  that  prepos- 
terous statement  to  Mr.  Englund. 

He  sat  in  the  courtroom  all  during  the  trial  to 
counsel  the  prosecution.  He  translated  all  of  the  let- 
ters and  written  agreements  which  the  defendant  in- 
troduced into  evidence  (presumably  without  any  diffi- 
culty arising  from  dialect  differences).  He  was  not 
called  as  a  government  witness  to  confirm  the  fact 
that  he  could  not  read  the  Chinese  books.  As  a  matter 
of  fact,  he  did  read  passages  from  them  during  the 
trial  without  any  difficulty  whatever. 

How  much  credence  can  be  given  to  the  testimony 
of  a  person  when  relating  what  he  claims  the  appel- 
lant told  him  either  about  the  existence  of  a  partner- 
ship or  the  true  extent  of  his  assets,  when  he  makes 
such  an  assertion? 

Not  only  were  the  daily  transactions  complete 
through  these  records,  there  were  cancelled  checks, 
absolutely  complete  excepting  for  one  or  two  checks 
readily  picked  up  by  the  bank  statements  which  were 
also  complete.   All  are  now  in  evidence. 

There  wasn't  a  single  missing  receipt  or  disburse- 
ment. 

Moreover,  the  appellant  had  an  audit  made  by  an 
accountant  and  this  audit  was  given  to  the  special 
agents.  Not  one  relevant  fact  was  given  at  the  trial 
by  anyone  as  to  wherein  the  books  and  records  of 
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the  appellant  failed  to  furnish  the  government  with 
the  information  sufficient  for  the  preparation  of  a 
statement  showing  the  ACTUAL  income  which  the 
appellant  had  received  and  all  of  his  expenditures 
during  all  of  this  period. 

From  all  the  evidence  before  it  the  special  agents 
of  the  Internal  Revenue  Department  could  have  pre- 
pared profit  and  loss  statements. 

True,  the  special  agent  Englund  testified  to  the  con- 
clusion that  the  ''books  were  inadequate"  but  as 
shown,  the  ''reasons"  he  ascribed  were  not  reasons 
at  all;  they  were  excuses  for  the  more  convenient — 
the  simpler  method  of  attempting  to  set  up  a  balance 
sheet  on  extra-judicial  admissions,  after  the  introduc- 
tion of  which  let  the  taxpayer  prove  himself  innocent, 
if  he  can! 

The  question  then  is  this: 

Where  a  small  business  using  a  single-entry  system 
of  recording  its  financial  transactions,  parts  of  which 
are  in  a  foreign  language,  keeps  full  books  and  rec- 
ords and  turns  them  over  to  the  special  agents  of  the 
Internal  Revenue  department,  and  offers  full  cooper- 
ation in  the  investigation  of  these  financial  affairs, 
may  the  special  agents  of  the  prosecution  disregard 
such  books  completely  and  present  its  case  solely 
upon  a  net  worth-expenditures  theory  basing  the  bal- 
ance sheets  "built"  thereunder  wholly  upon  the 
claimed  extrajudicial  statements  of  the  taxpayers, 
thus  forcing  the  taxpayer  to  attempt  to  explain  by 
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trying  to  make  a  jury  of  lay  men  understand  wherein 
the  plausible  picture  built  up  on  conjecture,  is  wrong? 

If  the  answer  to  this  question  by  this  Court  is  to 
be  in  the  affirmative,  then  indeed  the  prosecution  of 
cases  of  income  tax  evasion  has  reached  a  new  and 
dangerous  stage  in  its  development  threatening  the 
very  foundations  of  the  constitutional  rights  of  an 
accused. 


THE  NET  WORTH-EXPENDITURES  METHOD  CANNOT  BE  USED 
WHERE  THE  BEGINNING  NET  WORTH  IS  BASED  WHOLLY 
UPON  EXTRAJUDICIAL  ADMISSIONS  OR  IS  OTHERWISE 
UNSUBSTANTIAL. 

We  have  shown  above  that  the  balance  sheets  pre- 
pared and  submitted  by  the  prosecution  here  were 
built  without  substantial  exception  upon  hearsay — the 
statements  which  Mr.  Englund  said  that  the  appellant 
had  said  to  him  were  his  assets.  We  have  shown  that 
the  l^eginning  net  worth  statement  was  almost  wholly 
erroneous. 

The  cases  which  we  have  cited  above  to  show  that 
no  criminal  case  can  rest  solely  upon  extrajudicial 
admissions  (supra,  pp.  95-111)  are  also  authority  for 
the  same  proposition  that  beginning  net  worth  can  not 
be  so  proven.  Tax  evasion  cases  are  no  different  than 
other  criminal  cases. 

The  following  cases  are  in  point  to  the  effect  that 
a  beginning  net  worth  balance  sheet  being  the  foun- 
dation upon  which  all  the  rest  of  the  net  worth  state- 
ments depend  must  be  based  upon  solid  fact. 
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In  United  States  v.  Chapman  (CCA.  7th  Ct.,  June 
18,  1948),  168  F.  (2d)  997,  the  defendant  was  con- 
victed of  income  tax  evasion  for  the  year  1943.  The 
Appellate  Court  found  that  the  balance  sheet  created 
by  the  agents  for  the  beginning  of  the  period,  i.e., 
December  31,  1942,  had  been  taken  from  and  was 
based  upon  the  books  and  records  furnished  by  the 
taxpayer  (thus  in  that  case  they  did  not  have  the 
situation  as  we  do  here  where  the  beginning  balance 
sheet  and  "net  worth"  is  taken  wholly  from  the  state- 
ments made  by  the  taxpayer). 

There  is  in  this  case  an  excellent  statement  by  the 
Court,  however,  of  the  requisites  of  the  beginning  net 
worth  statement.  The  Court  says,  on  pages  1001  and 
1002: 

"Appellant  contends  that,  'In  a  "net  worth 
case,"  the  starting  point  must  be  based  upon  a 
solid  foundation  and  a  Revenue  Agent's  state- 
ment of  the  defendant's  oral  admission  or  con- 
fession when  uncorroborated  is  not  sufficient  to 
convict.'  We  fully  agree  with  this  statement  of 
the  law.  However,  we  find  no  deviation  from  it 
in  this  case.  The  actual  starting  point  here  was 
the  net  worth  as  established  by  appellant's  books 
and  records.  From  these  Loyd  drew  up  a  state- 
ment of  appellant's  assets  and  liabilities  as  of 
January  1,  and  December  31,  1942.  According 
to  his  testimony,  he  showed  these  to  appellant 
on  at  least  two  occasions  and  asked  him  if  he 
had  any  other  assets  or  liabilities,  and  appellant 
replied  that  those  were  all  he  had,  and,  upon 
specific  inquiry  as  to  whether  he  had  any  cur- 
rency, cash  on  hand,  besides  an  item  of  $2,375 
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entered  on  his  books,  he  replied  that  the  records 
were  substantially  correct  as  to  that,  and  he  had 
no  other  cash  with  the  exception  of  a  little  money 
in  his  pocket.  We  cannot  agree  with  appellant's 
designation  of  this  as  an  'uncorroborated  admis- 
sion/ In  the  first  place,  we  think  the  Govern- 
ment was  entitled  to  expect  that  books  furnished 
for  examination  into  a  taxpayer's  fiscal  affairs 
would  be  correct,  and  a  verification  of  their  ac- 
curacy can  scarcely  be  called  an  'uncorroborated 
admission.'  "* 

Another  recent  case  is  Bryan  v.  United  States 
(1949),  CCA.  5th  Ct.,  175  F.  (2d)  223.  Certiorari 
was  granted  by  the  United  States  Supreme  Court  in 
338  U.S.  813,  70  S.  Ct.  69,  and  we  have  not  read  the 
decision  of  that  Court.  The  Circuit  Court  opinion 
shows  the  following:  the  indictment  charged  income 
tax  evasion.  The  government,  using  the  net  worth- 
expenditures  method,  showed  by  50  witnesses  and  docu- 
mentary proof  expenditures  greatly  in  excess  of  the 
income  repoi-ted.  There  wei-e  no  books  to  rely  upon.  The 
evidence  also  showed  capital  assets  increasing  each 
year  in  proportion  to  the  expenditures  in  excess  of 
gross  receipts  reported.  The  government's  beginning 
net  worth  was  a  nominal  figure. 

It  was  held  that  the  beginning  net  worth  was  not 
accurately  ascertained,  that  the  ''net  worth-expendi- 
tures" method  is  only  effective  where  the  computa- 
tions of  l^eginning  net  worth  at  the  beginning  and 


*Is  the  government  alfso  entitled  to  expect  that  the  books  will 
be  incorrect? 
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at  the  end  can  be  accepted  as  being  reasonably  accu- 
rate. 

Whatever  may  have  been  the  proper  application  of 
the  facts  of  that  case  to  the  rule  stated,  the  rule  itself 
is  sound  and  has  been  settled. 

In  United  States  v.  Fenwick  (CCA.  7th  Ct.,  Nov. 
4,  1949),  177  F.  (2d)  488,  Helen  J.  Fenwick  was  con- 
victed in  the  United  States  District  Court,  Southern 
District  of  Indiana,  of  income  tax  evasion  for  the 
years  1943  and  1944.  At  the  trial  the  Government 
offered  no  evidence  other  than  a  ''net  worth-expendi- 
tures" balance  sheet  to  show  the  evasion  of  income 
taxes.    The  Court  says,  page  489  and  490: 

''[1,  2]  In  such  a  situation  we  must  keep  in 
mind  that  the  conviction  can  not  stand  unless 
there  is  proof  of  the  corpus  delicti,  existence  of 
which  can  not  be  presumed  or  established  by  an 
extrajudicial  admission.  The  government  must, 
by  competent  evidence,  prove  beyond  reasonable 
doubt  that  the  crime  charged  has  actually  been 
committed.  Pines  v.  United  States,  8  Cir.,  123 
F.2d  825,  829;  Forte  v.  United  States,  69  App. 
D.C  111,  94  F.2d  236,  243,  127  A.L.R.  1120; 
Gordiner  v.  United  States,  9  Cir.,  261  F.  910, 
912 ;  United  States  v.  Chapman,  7  Cir.,  168  F.2d 
997  at  page  1001.  In  the  latter  case  we  said:  'Ap- 
pellant contends  that,  "In  a  'net  worth  case,'  the 
starting  point  must  be  based  upon  a  solid  foun- 
dation and  a  Revenue  Agent's  statement  of  the 
defendant's  oral  admission  or  confession  when 
uncorroborated  is  not  sufficient  to  convict."  We 
fully  agree  vnth  his  statement  of  the  law.'  In 
other  words  to  justify  the  conviction,  there  must 
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be  proof  beyond  reasonable  doubt  and  exclusive 
of  any  express  or  implied  extrajudicial  admission 
by  defendant,  that  defendant  evaded  some  income 
tax.  Gleckman  v.  United  States,  8  Cir.,  80  F.2d 
394,  399;  United  States  v.  Miro,  2  Cir.,  60  F.2d 
58,  61;  O'Brien  v.  United  States,  7  Cir.,  51  F.2d 
193,  196.  Inasmuch  as  there  is  no  direct  proof 
that  defendant  received  income  which  he  did  not 
report,  we  must  test  the  validity  of  his  conviction 
by  the  rules  enunciated  in  the  cases  cited  to  de- 
termine whether  there  is  such  proof  of  increase 
in  net  worth,  irrespective  of  defendant's  implied 
admissions  out  of  court,  as  to  justify  a  finding 
of  guilt.  Such  proof,  circumstantial  in  character, 
in  view  of  the  principles  annomiced,  must  be  such 
as  will  exclude  every  reasonable  hypothesis  ex- 
cept that  of  guilt.  Evidence  of  mere  probability 
of  guilt,  of  course,  is  not  sufficient." 

The  Court  then  proceeded  to  review  the  e^ddence 
in  that  case  and  showed  that  the  Government's  infor- 
mation as  to  beginning  net  worth  was  based  entirely 
upon  an  examination  of  defendant's  ''cancelled  checks, 
bank  statements  and  miscellaneous  memoranda."  The 
Court  says,  on  pages  490  and  491 : 

''[3]  The  weakness  of  the  government's  posi- 
tion, stressed  by  defendant,  is  the  uncertainty  of 
the  propriety  of  the  finding  of  defendant's  net 
worth  at  the  beginning  of  1943.  Of  course,  be- 
fore the  increased  net  worth  method  of  proof  is 
effective,  the  net  worth  of  the  taxpayer  at  the 
beginning  of  the  tax  year  must  be  clearly  and 
accurately  established  by  competent  evidence. 
Bryan  v!  United  States,  5  Cir.,  175  F.2d  223; 
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United  States  v.  Chapman,  7  Cir.,  168  F.2d  997, 
1001 ;  United  States  v.  Skidmore,  7  Cir.,  123  F.2d 
604,  608.  By  this  rule  we  must  test  the  sufficiency 
of  the  evidence  offered  by  the  government  to 
establish  defendant's  net  worth  at  the  beginning 
of  1943. 

it*  *  *  ^Yie  evidence  falls  far  short  of  proof  that 
the  property  which  the  government  agents  as- 
sumed constituted  all  of  defendant's  net  worth  at 
the  beginning  of  1943,  was  in  fact  all  of  the 
property  then  owned  by  him.  *  *  * 

^ '  [4]  As  we  have  said,  when  the  government 
relies  upon  the  circumstances  of  increased  net 
worth  and  expenditures  in  excess  of  reported 
income  to  establish  income  tax  evasion  it  must 
produce  evidence  that  excludes  all  possible  avail- 
able sources  of  taxable  income  from  which  the 
increased  net  worth  and  the  excess  expenditures 
could  have  been  derived.  Thus  in  Bryan  v. 
United  States,  5  Cir.,  175  F.2d  223,  225,  the  court 
said:  'The  net  worth  expenditures  method  of 
establishing  net  income,  sought  to  be  applied  in 
this  case,  is  effective  only  if  the  computations  of 
net  worth  at  the  beginning  and  at  the  end  of  the 
questioned  periods  can  reasonably  be  accepted  as 
accurate.  Since  *  *  *  no  claim  of  evasion  is  based 
upon  the  deductions  from  gross  income  reported 
by  the  Defendant,  and  since  there  is  no  evidence 
that  the  gross  expenditures  by  the  Defendant  in 
any  year  were  made  entirely  from  gross  income 
of  the  business  operations  in  such  year,  it  was 
essential  for  the  Government  to  present  evidence 
that  excluded,  or  tended  to  exclude,  all  other 
available  sources  from  which  the  additional  funds 
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expended  could  have  been  derived.  If  the  De- 
fendant correctly  reported  his  gross  income,  then 
a  very  substantial  part  of  the  expenditures  was 
obliged  to  have  been  made  from  fluids  other  than 
such  current  income  and  from  sources  not  cov- 
ered by  the  returns  or  the  records  of  the  Defend- 
ant or  included  by  the  Government 's  computation 
of  net  worth.  *  *  *  the  Government  must  rely 
almost  entirely  upon  circumstantial  evidence, 
that  is  to  say,  upon  the  circumstance  of  the  ex- 
penditure of  considerably  more  money  in  the 
years  in  question  than  the  Defendant  took  in 
*  *  *.  The  evidence,  being  circumstantial,  must 
exclude  every  reasonable  hypothesis  other  than 
the  guilt  of  the  Defendant.  *  *  *  the  case  should 
not  have  been  submitted  to  the  jury  since  it  did 
not  exclude  the  hypothesis  that  the  fimds  used 
in  making  some  of  the  expenditures  might  have 
been  from  sources  other  than  current  business 
income.'  This  supports  the  decision  of  this  court 
in  United  States  v.  Chapman,  7  Cir.,  168  F.2d 
997,  1001." 

In  this  case,  special  agent  Englund  proceeded  to  go 
right  do\\ai  the  list  of  all  assets  and  liabilities  stated 
in  his  balance  sheet,  and  excepting  where  the  appel- 
lant had  stipulated  to  facts,  the  figures  were  based 
wholly  upon  hearsay  (supra  pp.  49-57). 

In  United  States  v.  Fenwick  (CCA.  7th  Ct.,  Nov. 
4,  1949),  177  F.  (2d)  488,  discussed  supra,  the  Court 
further  said  on  p.  492: 

"Remembering  that  the  government  has  the 
burden  of  proof  in  a  criminal  case,  that  the 
burden  never  shifts  to  defendant,  that  circum- 
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stantial  evidence  must  be  of  such  character  as  to 
exchide  every  reasonable  hypothesis  except  that 
of  guilt,  it  necessarily  follows  that,  when  the  gov- 
ernment relies  upon  circumstances  of  increased 
net  worth  and  expeudtures  in  excess  of  reported 
income  to  establish  income  tax  evasion,  the  basic 
net  worth  must  be  established.  The  defendant  is 
not  compelled  to  take  the  witness  stand ;  he  is  not 
compelled  to  make  proof  that  he  is  innocent,  but 
he  must  be  proved  guilty  by  the  evidence  beyond 
all  reasonable  doubt,  and  where  there  is  uncer- 
tainty as  to  whether  all  the  assets  of  defendant 
are  included  in  the  government's  computation  of 
net  worth,  it  follows  that  its  computations  can 
not  be  relied  on.  Essential  proof  of  no  other 
assets  is  the  cornerstone  of  the  evidence  of  the 
government;  that  cornerstone  being  faulty,  the 
W'hole  edifice  is  so  weakened  as  to  be  undepend- 
able  as  proof  of  guilt  beyond  all  reasonable 
doubt." 


CONCLUSION. 

The  appellant  Avas  on  trial  for  income  tax  evasion. 
The  methods  by  which  a  conviction  was  sought  and 
obtained  have  lieen  subjected  to  critical  analysis 
above.  One  further  criticism  has  been  reserved  for 
this  conclusion. 

Repeatedly  throughout  the  trial  the  suggestion  was 
put  before  the  jury  that  Mr.  Chan  had  been  guilty  of 
black  market  operations. 

In  cross-examining  the  witness  Swanston,  Mr.  Sea- 
well  said: 
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'^Q.  Would  it  affect  your  testimony  if  you  had 
known  he  was  investigated  by  the  OPA  for  charg- 
ing over  ceiling  prices?  Would  that  affect  your 
testimony — during  the  years  1943- '44?  *  *  * 

In  other  words,  it  wouldn't  make  any  differ- 
ence to  you  as  to  his  reputation  for  truth,  honesty 
and  integrity  if  he  did  charge  overceiling  prices? 
Is  that  correct? 

Mr.    Pierce.     I   presume    counsel   is    going   to 
have   evidence  to  l)ack  this   up.    Otherwise   the  \ 
statements  are  highly  prejudicial. 

The  Court.     That  wouldn't  be  relevant."  , 

(R-2  p.  354,  lines  5-15.) 

''Mr.  Seawell.  Q.  Isn't  it  a  fact  that  at 
that  time  you  told  him  (Mr.  Engiund)  that  the 
$8,100.00  was  included  as  it  was  in  your  return, 
you  put  it  in  the  merchandise  bought  for  sale, 
because  you  had  been  paying  overceiling  pay- 
ments, and  that  is  the  way  you  desired  to  cover 
it  up?  Isn't  that  what  you  told  Mr.  Engiund  the 
first  time  he  came  in  to  see  you,  when  you  first 
saw  him? 

A.     No,  no. 

Q.  Didn't  you  tell  him  you  had  been  buying 
over  the  ceiling  and  that  is  the  only  way  you 
could  cover  it  up  ? 

A.     No,  I  never  did  tell  him  that,  sir. 

Q.  Or  words  to  that  eft'ect,  you  told  him  you 
put  it  in  there  to  cover  the  over  ceiling  payments  ? 

A.  No,  I  never  told  him  *  *  *  nothing  like 
that. 

Q.  And  didn't  you  have  some  conversation 
with  him  about  buying  over  the  ceiling? 

A.    No  sir. 
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Q.     You  did  buy  over  the  ceiling! 

A.    No,  sir. 

Q.  During  the  years  1943,  1944,  1945,  and  1946 
you  were  in  the  meat  business,  weren't  you? 

A.     Yes,  sir. 

Q.  Didn't  you  make  offers  to  people  in  Sacra- 
mento to  buy  meat  over  the  ceiling  prices? 

A.     No,  sir. 

Q.     Never  did? 

A.     Never  did. 

Q.    Are  you  sure  of  that  ? 

A.     Sure  of  that,  yes." 

(R-3  p.  646,  line  22  to  p.  647,  line  25.) 

To  the  mtness  Robinson: 

''Mr.  Seawell.  Q.  Did  you  ever  hear  that 
Jack  Chan  was  engaged  in  ])lack  market  opera- 
tions in  Sacramento  ? 

A.     No  I  never. 

Q.  Did  you  know  that  he  was  selling  meat 
over  the  ceiling  price? 

A.    No. 

Q.  Did  you  ever  hear  that  he  offered  to  buy 
meat  from  a  niunber  of  persons  in  Sacramento 
for  overceiling  prices  *  *  *'^  etc. 

(R-3  p.  971,  Unes  12-21.) 

There  was  not  the  slightest  evidence  in  this  record 
that  Mr.  Chan  had  been  guilty  of  ])lack  market  opera- 
tions. No  evidence  was  introduced,  or  attempted  to  be 
introduced  that  he  had  ever  told  anyone  he  had  bought 
or  sold  overceiling.  This  was  a  deliberate  attempt  by 
the  prosecution  to  arouse  the  jury's  prejudice. 
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We  realize  that  we  did  not  object  to  these  questions 
when  they  were  asked.  What  good  would  it  have 
done?  The  suggestion  was  before  the  jury  when  the 
question  was  asked;  the  answers  were  not  damaging. 
No  question  of  that  kind  can  be  recalled  by  objection 
sustained,  or  admonition.  The  objection  but  serves  to 
emphasize  the  importance  of  the  subject  in  the  jury's 
minds. 

The  matter  was  urged  on  motion  for  new  trial. 
Perhaps  we  should  have  demanded  a  mistrial. 

Perhaps,  on  the  other  hand  these  questions  and 
answers  are  not  sufficient  in  and  of  themselves  to 
justify  a  reversal  upon  appeal. 

However,  we  believe  that  when  this  is  added  to  the 
other  facts  now  before  this  Court,  they  become  highly 
significant. 

One  other  factor  should  be  mentioned  in  closing: 

This  case  was  tried  over  a  period  of  nearly  a  month. 
Early  in  the  trial  the  prosecution  started  to  superim- 
pose upon  a  black  board  the  set  of  figures  which  are 
now  in  its  Plaintiff's  Exhibit  39.  Later  this  same 
computation  was  handed  to  each  juror  and  retained 
throughout  the  trial.  Thus  the  jurors  had  this  one 
piece  of  evidence  before  them  to  take  home  with  them 
and  to  study — this  one  bit  to  the  exclusion  of  all  other 
items  of  evidence — for  a  period  of  twenty  days. 

True,  following  the  precepts  of  the  prosecution  we 
prepared  similar  balance  sheets  and  presented  them 
during  the  latter  days  of  the  trial.   But  by  that  time 
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the  following  figures  among  others  were  indelibly  fixed 
in  the  jury's  minds. 

Jack  Chan's  net  worth  12/31/42  minus  $762.78. 

Jack  Chan's  net  worth  12/31/46  $83,113.11. 

Apjjellant  tried  to  assume  the  burden — a  burden 
which  under  the  law  he  is  not  rightfully  required  to 
assume — of  proving  to  a  moral  certainty  and  beyond 
all  reasonable  doubt  that  he  was  innocent. 

He  tried  hard  to  assume  that  burden  over  a  period 
of  twenty  days,  while  the  trial  was  twice  interrupted 
— once  when  a  relative  of  one  of  the  jurors,  died,  once 
while  another  juror  simply  walked  out  of  the  court — 
room  and  we  stipulated  to  a  verdict  by  eleven  jurors. 

We  tried  to  make  the  jury  understand  all  of  the 
books  and  records  and  all  the  rather  technical  account- 
ing matters.  We  put  these  books  in  e^ddence  with 
whatever  translations  were  necessary.  We  got  them  in 
evidence  only  over  the  strenuous  objection  of  the 
prosecution. 

We  do  not  believe  that  the  jury  ever  understood  the 
books  or  the  somewhat  complicated  testimony  of  the 
experis  who  tried  to  explain  them.  After  months  of 
study  we  have  found  it  difficult  to  keep  all  of  the  de- 
tails in  mind  ourselves. 

We  believe  that  the  appellant  in  this  case  was  not 
convicted  of  income  tax  at  all ;  we  believe  he  was  con- 
victed, first,  of  being  a  Chinaman,  secondly,  of  having 
profited  by  black  market  operations,  and  thirdly  of 


128 

failing  to  pay  income  tax  on  moneys  overdrawn  from 
the  partnership. 

We  do  not  believe  that  the  jury  believed  that  the 
partnership  had  been  dissolved.  The  evidence  of  such 
dissolution  was  too  shadowy  for  credence.  We  don't 
believe  that  the  jury  cared  whether  the  partnership 
had  been  dissolved  in  1941  or  1948  or  at  all.  We 
sincerely  believe  that  all  the  jury  ever  saw  after  this 
long  protracted  trial  was  $83,113.31  of  "net  worth"  in 
1946. 

And  we  strenuously  contend  that  the  reason  why 
the  jury  got  that  erroneous  and  distorted  picture  is 
because  the  prosecution  here  was  permitted  to  and  did 
present  a  plausible  but  false  case  built  entirely  upon 
hearsay — a  case  which  the  painstaking  presentation  of 
facts  could  never  break  down. 

Dated,  Sacramento,  California, 
September  25, 1950. 

Respectfully  submitted, 
Mull  &  Pierce, 
A.  M.  Mull,  Jr., 
F.  R.  Pierce, 

Attm'neys  for  Appellant. 
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Defendants'  Exhibit  AA 

PALACE  MARKET 

BALANCE  SHEET 

For  Years  1942  thru  1946 

12-31-42      12-31-43      12-31-44 


12-31-45      12-31-46 


ssets 

Cash  on  Hand 

1,000.00 

1,000.00 

1,000.00 

1,000.00 

1,000.00 

Cash  in  Safe 

2,000.00 

2,000.00 

2,000.00 

2,000.00 

2,000.00 

Cash  in  Bank 

Merchants  Nat '1  #1 

550.32 

1,775.21 

245.49 

5,051.99 

6,438.10 

-      #2 

29.26 

3,550.74 

426.53 

1,449.76 

3,263.62 

Capital  National 

4,040.71 

1,264.57 

2,794.28 

3,591.52 

Accounts  Receivable 

500.00 

500.00 

500.00 

500.00 

500.00 

Inventory 

500.00 

500.00 

2,500.00 

1,000.00 

1,000.00 

Equipment 

500.00 

706.03 

1,478.25 

1,478.25 

3,096.28 

Clearing  Account 

(Other  Partners) 

937.73 

1,558.30 

2,209.99 

2,589.23 

Clearing  Account 

(Jack  Chan) 

1,806.08 

19,734.81 

27,073.13 

36,058.80 

Total  Assets 

5,079.58 

16,816.50 

30,707.95 

44,557.40 

59,537.55 

abilities 

Clearing  Account 

(Jack  Chan) 

4,658.24 

Back  Wages 

8,100.00 

Hip  Hing  Co. 

300.00 

Total  Liabilities 

13,058.24 

5t  Worth 

♦[7,978.66] 

16,816.50 

30,707.95 

44,557.40 

59,537.55 

EAR 

•[7,978.66] 

16,816.50 

30,707.95 

44,557.40 

Increase  for  Yj 

24,795.16 

13,891.45 

13,849.45 

14,980.15 

Less  Deprecia 

tion 

:e  IVLvrket 

70.00 

147.83 

147.83 

309.63 

LXABLE  Income  of  Pala( 

24,725.16 

13,743.62 

13,701.62 

14,670.52 

(Exclusive  of  Partners  Salaries) 

■ 

Jginning  Net  Worth  1-1-43 

deficit 

7,978.66 

tiding  Net  Worth  12-31- 

46 

IN  Net  Worth 

59,537.55 

Total  Increase 

67,516.21 

'Brackets  Indicate  a  Negative  Balance. 
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Defendants'  Exhibit  BB 

JACK  CHAN 

*BALANCE  SHEET  FOR  INCOME  TAX  PURPOSES 

For  Years  1942  thru  1946 


1 


12-31-42 

12-31-43 

12-31-44 

12-31-45 

12-31 

Assets 

Accounts  Receivable 

3,600.00 

3,600.00 

3,600.00 

4,100.00 

50{> 

War  Bonds 

243.75 

1,350.00 

412.50 

412.50 

4ir3 

Auto 

450.00 

1,100.00 

1,100.00 

1,100.00 

1,10(3 

Personal  Jewelry 

1,000.00 

1,000.00 

1,000.00 

1,000.00 

1,00(3 

Life  Insurance 

(Cash  Value) 

4,172.62 

4,172.62 

4,172.62 

4,172.62 

4,17:6 

Motion  Picture  Equipment 

6219 

Home  Furnishings 

500.00 

705.00 

980.83 

980.83 

9818 

Home 

6,767.42 

6,767.42 

6,767.42 

6,761 

Lot 

100.00 

100.00 

10(0 

Improvements  on  Lot 

251.20 

251.20 

252 

Building 

57,724.43 

57,724.43 

57,724 

Improvements  on 

Buildings 

644.00 

644.00 

1,23J 

Back  Wages  for  Part- 

nership 

8,100.00 

Clearing  Account  for 

Partnership 

4,658.24 

Equity  in  Partnei-ship 

3,249.30 

5,998.02 

9,012.38 

20,84 
95,71 

Total  Assets 

22,724.61 

21,944.34 

82,751.02 

86,265.38 

Liabilities 

J.  B.  Johnson 

1,000.00 

Cal  West  States  Life 

Ins  Co. 

2,975.68 

Minn  IMutual  Life  Ins  Co.  1,196.94 

Deficit  in  Partnership 

1,695.73 

Amount  Due  to  Partner 

ship 

1,806.08 

19,734.81 

27,073.13 

36,05|l 

Note  Pay.  Wm  K  Sherman 

35,000.00 

25,000.00 

20,00< 

L 

Total  Liabilities 

6,868.35 

1,806.08 

54,734.81 

52,073.13 

56,051! 

Net  Worth,  Jack  Chan 

15,856.26 

20,138.26 

28,016.21 

34,192.25 

39,65^ 

15,856.26 

20,138.26 

28,016.21 

34,191 

Net  Worth  Increase 

4,282.00 

7,877.95 

6,176.04 

5,46 

Beginning  Net  Worth 

1-1-43 

15,856.26 

Ending  Net  Worth 

12-31-46 

39,656.43 

Total  Increase  in 

Net  Worth 

23,800.17 

m 


Defendant's  Exhibit  CC 

JACK  CHAN 

COMPUTATION  OF  NET  INCOME  PER  NET  WORTH  THEORY 
USING  PALACE  MARKET  BALANCE  SHEET  AS  A  BASIS 

For  the  Years  Indicated 

1943     1944     1945     1946 


able  Income  of  Palace  Market  24,725.16  13,743.62  13,701.62  14,670.52 

ack  Chan's  Partnersliip  Ratio  50/250  50/250  55/250  195/250 

k  Chan's  Share  of  Profit  4,945.03  2,748.72  3,014.36  11,443.01 

us  Salary  as  a  Partner  1,800.00  4,260.00  4,260.00  4,260.00 

income  from  Building  11.09  3,075.63  3,453.49 


orrccted  Personal  Income                6,745.03  7,019.81  10,349.99  19,156.50 

Less  Amount  Trfd  to  Wife             3,372.51  *  5,174.99  9,578.25 

(band's  Share  (Jack  Chan)              3,372.52  7,019.81  5,175.00  9,578.25 

orted  on  Income  Tax  Return          3,384.00  4,912.89  5,805.63  7,349.09 

il  Income  per  Net  Worth  Theory  25,145.58 

al  Income  Reported  per  Income  Tax  Returns  21,451.61 


Unreported  Difference  3,693.97 


Foint  Return  filed  for  1944. 
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No.  12,596 

IN  THE 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Chan  Shing  Ho^  also  known  as  Jack 

Chan, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


On  Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California. 

BRIEF  FOR  THE  UNITED  STATES. 


A  STATEMENT  OF  THE  PLEADINGS  AND  FACTS  DISCLOS- 
ING THE  BASIS  UPON  WHICH  IT  IS  CONTENDED 
THAT  THE  DISTRICT  COURT  HAD  JURISDICTION 
AND  THAT  THIS  COURT  HAS  JURISDICTION  TO  RE- 
VIEW THE  JUDGMENT  IN  QUESTION. 

The  appellant,  Chan  Shing-  Ho,  also  knowii  as  Jack 
Chan,  was  indicted  on  November  7,  1949,  in  the  Dis- 
trict Conrt  for  the  Northern  District  of  California, 
Northern  Division,  as  follows: 

Count  One — for  willfully  and  knowingly  attempt- 
ing to  evade  and  defeat  his  yjersonal  income  and 
victory  taxes  in  the  amount  of  $2,343.26  for  the  calen- 
dar year  1943,  in  violation  of  Section  145(b),  Internal 
Revenue  Code,  26  U.S.C,  Section  145(b); 


k 


Count  Two — for  willfully  and  knowingly  attempt- 
ing to  evade  and  defeat  his  personal  income  taxes 
and  those  of  his  wife  in  the  amount  of  $4,185.78  for 
the  calendar  year  1944,  in  violation  of  Section  145(b), 
Internal  Revenue  Code,  26  U.S.C.,  Section  145(b); 

Count  Three — for  willfully  and  knowingly  attempt- 
ing to  evade  and  defeat  his  personal  income  taxes 
in  the  amount  of  $776.23  for  the  calendar  year  1945, 
in  violation  of  Section  145(b),  Internal  Revenue  Code, 
26  U.S.C,  Section  (145(b); 

Count  Four — for  willfully  and  knowingly  attempt- 
ing to  evade  and  defeat  his  personal  income  taxes  in 
the  amount  of  $3,109.90  for  the  calendar  year  1946, 
in  violation  of  Section  145(1)),  Internal  Revenue 
Code,  26  U.S.C,  Section  145(b).    (R-1  pp.  1-4.) 

On  November  28,  1949,  the  defendant  entered  a 
plea  of  not  guilty  to  each  count  of  the  indictment. 
Trial  was  had  in  the  District  Court  and  on  April  20, 
1950,  the  jury  returned  a  verdict  finding  appellant 
guilty  on  each  count  of  the  indictment.  (R-1  p.  6.) 
On  May  8,  1950,  the  District  Court  committed  appel- 
lant to  the  custody  of  the  Attorney  Greneral  for  a 
period  of  one  year  and  one  da}^  and  sentenced  him 
to  pay  a  fine  in  the  amount  of  $7,500  on  the  first 
count  of  the  indictment  and  further  sentenced  him 
to  imprisonment  of  one  year  and  one  day  on  each 
of  the  second,  third,  and  fourth  counts  of  the  indict- 
ment, the  periods  of  imprisonment  imposed  on  Counts 
Two,  Three,  and  Four  to  commence  and  run  con- 
currently with  the  period  of  imprisonment  imposed 
on  Count  One.    (R-1  pp.  10,  11.)    The  Court  further 
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ordered  that  the  defendant  be  admitted  to  bail,  pend- 
ing notice  of  appeal,  in  the  sum  of  $10,000,  and  that 
he  be  granted  a  twenty-four  hour  stay  of  execution. 

Upon  conclusion  of  the  case  of  the  prosecution 
defendant  made  a  motion  for  a  judgment  of  acquittal, 
which  was  denied  by  the  trial  Court.  On  April  25, 
1950,  defendant  filed  a  motion  for  a  new  trial,  which 
was  likewise  denied.    (R-1  p.  7.) 

Notice  of  appeal  was  filed  on  May  10,  1950.  (R-1 
pp.  12-14.) 


STATUTE  INVOLVED. 
Title  26,  Internal  Revenue  Code:  Sec.  145. 

Penalties 
******* 

(b)  Any  person  required  under  this  chapter 
to  collect,  account  for,  and  pay  over  any  tax 
imposed  by  this  chapter,  who  willfully  fails  to 
collect  or  truthfully  account  for  and  pay  over 
such  tax,  and  any  person  who  willfully  attempts 
in  any  manner  to  evade  or  defeat  any  tax  im- 
posed by  this  chapter  or  the  payment  thereof, 
shall,  in  addition  to  other  penalties  provided  by 
law,  be  guilty  of  a  felony  and  upon  conviction 
thereof,  be  fined  not  more  than  $10,000,  or  im- 
prisoned for  not  more  than  five  years,  or  both, 
together  with  the  costs  of  prosecution. 


STATEMENT  OP  THE  CASS,  PRESENTING  THE  QUES- 
TIONS INVOLVED  AND  THE  MANNER  IN  V/HICH 
THEY  ARE  RAISED. 

Appellant  was  convicted  of  willfully  and  knowingly 
attempting  to  evade  and  defeat  a  large  part  of  his 
individual  income  taxes  by  filing  false  and  fraudu- 
lent returns  with  the  Collector  of  Internal  Revenue 
for  each  of  the  years  1943,  1944,  1945,  and  1946. 
During  all  of  those  years,  and  for  many  years  thereto- 
fore, appellant  had  operated  a  retail  meat  market 
known  as  the  Palace  Market  at  816  ''J"  Street, 
Sacramento,  California. 

For  each  of  the  years  1943  to  1946,  inclusive,  ap- 
pellant filed  partnership  income  returns  for  the  Pal- 
ace Market,  reporting  the  income  of  the  business  as 
partnership  income  (and,  incidentally,  understating 
such  income),  and  he  filed  individual  returns  report- 
ing as  his  indiA'idual  income  only  a  part  of  the  alleged 
partnership  income.  The  evidence  clearly  established, 
however,  that  no  partnership  was  in  existence  during 
those  years.  The  taxpayer  admitted  to  the  investi- 
gating agents  that  the  j^artnership  had  terminated  in 
1941;  alleged  partners  testified  that  they  had  under- 
stood that  they  were  no  longer  partners  after  1941; 
and  strong  circumstantial  evidence  established  the 
non-existence  of  a  partnership.  Appellant,  however, 
used  the  partnership  device  to  evade  the  taxes  owing 
on  his  income  from  the  Palace  Market. 

Both  the  prosecution  and  the  defense  computed 
the  appellant's  true  income  during  the  years  1943, 
1944,  1945,  and  1946  on  the  basis  of  his  increase  in 


net  worth,  the  principal  point  of  difference  being  that 
the  defense  assumed  the  existence  of  a  partnership 
whereas  the  prosecution  did  not.  Many  of  the  other 
points  of  apparent  difference  between  the  figures  of 
the  prosecution  and  those  of  the  defense  were  of 
no  vsignificance  in  detevniining  income  since  the  figures 
remained  constant  throughout  the  period,  causing 
neither  an  increase  nor  a  decrease  in  appellant's  net 
worth.  This  was  demonstrated  when  one  of  appel- 
lant's expert  witnesses,  testifying  on  cross-examina- 
tion, constructed  net  worth  statements,  using  appel- 
lant's figures  for  the  various  assets  and  liabilities 
but  assuming  that  there  was  no  partnershij).  These 
statements  showed  an  even  greater  increase  in  net 
worth  than  that  claimed  by  the  Government. 

Evidence  presented  in  support  of  the  various  items 
of  net  worth  consisted  of  cancelled  checks,  stipula- 
tions between  counsel,  and  admissions  of  appellant. 


► 


QUESTIONS  PRESENTED  IN  THIS  CASE. 

(1)  When  appellant  elected  to  proceed  with  the 
presentation  of  evidence  did  he  thereby  waive  his 
motion  for  a  judgment  of  acquittal  made  at  the  close 
of  appellee's  evidence? 

(2)  Is  the  evidence  sufficient  to  support  the  ver- 
dict? 

(3)  Should  this  Court  review^  the  action  of  the 
trial  Court  in  denying  appellant's  motion  for  a  new 
trial? 


(4)  Did  the  trial  Court  err  in  admitting  the  tes- 
timony of  the  investigating  agents  as  to  the  admis- 
sions of  appellant  that  no  partnership  existed  dinging 
the  period  1943-1946? 


ARGUMENT. 

I. 

WHEN  APPELLANT  ELECTED  TO  PROCEED  WITH  THE  PRESEN- 
TATION OF  EVIDENCE  HE  THEREBY  WAIVED  HIS  MOTION 
FOR  A  JUDGMENT  OF  ACQUITTAL  MADE  AT  THE  CLOSE 
or  APPELLEE'S  EVIDENCE. 

The  law  on  this  point  is  too  clear  to  require  ex- 
tended argument.  When  a  defendant  offers  evidence 
in  a  criminal  prosecution  he  thereby  waives  his  mo- 
tion for  a  judgment  of  acquittal  made  at  the  close 
of  the  evidence  offered  by  the  prosecution,  and  that 
motion  need  not  he  considered  on  appeal.  Mosca  v. 
United  States,  174  F.  (2d)  448  (CCA.  9th),  and 
cases  cited  therein  at  p.  451. 


II. 

THE  EVIDENCE  IS  MORE  THAN  SUFFICIENT  TO 
SUPPORT  THE  VERDICT. 


The  evidence  is  sufficient  to  support  the  verdict  even  assuming 
the  existence  of  a  valid  partnership  as  claimed  by  appellant. 

There  are  two  elements  to  the  offense  of  attempted 
tax  evasion:  (a)  The  existence  of  a  substantial  tax 
deficiency,  and  (b)   Willfulness.    As  to  the  first  ele- 


ment,  while  the  prosecution's  computations  of  tax 
liability  were  j^remised  upon  the  nonexistence  of  a 
partnership  during  the  years  1943,  1944,  1945,  and 
1946,  the  evidence  also  showed  that  the  appellant  had 
a  substantial  tax  deficiency  even  assuming  the  exist- 
ence of  a  valid  partnership  as  reported  in  the  returns 
filed  by  the  appellant.  Specifically,  the  evidence 
showed  the  f  ollomng-  to  be  true : 

Net  Income  of 
Actual  Net  Income      Palace  Market  per 
Year        of  Palace  Market     Partnership    Returns 

1943  $22,210.29         $  9,195.08 

1944  17,506.23  3,207.25 

1945  14,356.37  5,828.01 

1946  30,711.09  5,464.97 


Total  $84,783.98  $23,695.31 

Since  the  total  income  of  the  business  was  under- 
stated on  the  partnership  returns  which  the  appel- 
lant personally  prepared  and  filed,  the  distributive 
share  which  he  reported  as  his  individual  income 
was  likewise  understated.  In  fact,  the  accounting 
evidence  presented  by  appellant  himself  showed  an 
understatement  of  income  of  $3,693.97.  (Appellant's 
Exhibit  CO.) 

Considering  the  case  on  this  basis,  the  filing  of 
false  returns  would  itself  support  an  inference  of 
an  affirmative  attempt  to  evade  taxes  without  further 
evidence  of  willfulness.  In  the  leading  case  of  Spies 
V.  United  States,  317  U.S.  492,  499,  63  S.Ct.  364,  368, 
the  Court  said: 

*  *  *  By  way  of  illustration,  and  not  by  way 
of  limitation,  we  would  think  affirmative  willful 
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attempt  may  be  inferred  from  conduct  such  as 
keeping  a  double  set  of  books,  making  false  en- 
tries or  alterations,  or  false  invoices  or  docu- 
ments, destruction  of  books  or  records,  conceal- 
ment of  assets  or  covering  up  sources  of  income, 
handling  of  one's  affairs  to  avoid  making  the 
records  usual  in  transactions  of  the  kind,  and 
any  conduct,  the  likely  effect  of  which  would 
be  to  mislead  or  to  conceal  *  *  * 

Another  type  of  conduct  from  which  affirmative 
willful  attempt  may  l)e  inferred  is  the  filing  of  a 
return  from  which  income  is  intentionally  omitted. 

Gaunt  V.  United  States, F.  (2d)  (C.(\A.  1st), 

decided  July  28,  1950  (1950  P-H,  par.  72,664); 
United  States  v.  Croessant,  178  F.  (2d)  96  (CCA. 
3rd)  ;  Myres  u.  United  States,  174  F.  (2d)  329  ((\CA. 
8th) ;  CaA)e  v.  United  States,  159  F.  (2d)  464  (CCA. 
8th). 

It  is  thus  clear  that  even  assuming  the  existence 
of  a  valid  partnership  the  evidence  supported  the 
verdict. 

B 

The  evidence  clearly  shows  that  no  partnership  existed  during 
the  years  1943,  1944,  1945,  and  1946. 

In  determining  whether  the  evidence  is  sufficient 
to  support  the  verdict  and  sustain  the  judgment  of 
conviction  this  Court  should  consider  the  evidence 
most  favorably  to  the  prosecution,  indulging  all  rea- 
sonable presumptions  in  support  of  the  trial  Court's 
rulings  and  drawing  all  inferences  permissible  from 
the    record.     Pasadena    Research    Laboratories    v. 
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United  States,  169  F.  (2d)  375  (CCA.  9th),  cer- 
tiorari dcMiiod,  335  U.S.  853,  69  S.Ct.  83;  Henderson 
V.  United  States,  143  F.  (2d)  681  (CCA.  9th). 

The  evidence  clearly  supported  a  finding  that  no 
partnership  was  in  existence  during  the  years  1943 
to  1946,  inclusive,  but  that  the  defendant  neverthe- 
less reported  the  income  of  the  Palace  Market  for 
those  years  on  a  partnership  basis  for  the  purpose  of 
evading  taxes.  The  appellant's  admissions,  the  testi- 
mony of  other  partners  and  tlio  circumstantial  evi- 
dence were  consistent  on  this  point. 

Notwithstanding  the  fact  that  he  may  have  made 
ambiguous  or  even  conflicting  statements  as  to  the 
existence  of  a  partnership,  the  defendant  clearly  ad- 
mitted to  the  investigating  agents  that  he  had  enjoyed 
exclusive  ownership  of  the  business,  at  least  from 
1943  on.  Special  Agent  Englund  testified  that  the 
defendant  had  told  him  that  the  partnership  was 
discontinued  in  1941  (R-2  p.  99,  line  25  to  p.  100, 
line  3),  and  that  he  had  said,  "*  *  *  Business  all 
mine  since  1941,"  (R-2  p.  145,  lines  21-23).  Further, 
there  was  introduced  in  evidence  as  Plaintiff's  Ex- 
hibit 40  the  transcription  of  a  statement  made  by  the 
defendant  under  oath  on  January  19,  1948,  in  which 
he  said,  ''*  *  *  1940  I  w^ent  back  to  China  and  then 
'41  all  partners  everybody  dropped  out  of  business. 
Nobody  wanted  to  stay  in  business.  Too  many  bills, 
and  then  I  take  them  all.  *  *  *" 

The  testimony  of  the  other  alleged  partners  who 
testified  at  the  trial  likewise  supports  the  conclusion 
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that   no   partnership    existed    during   the   period   in 
question. 

Henry  Chan,  who  was  called  as  a  witness  by  ap- 
pellant, testified  that  he  talked  with  the  taxpayer 
about  the  middle  of  1939  about  withdrawing  from 
the  partnership,  and  that  it  was  thereafter  his  un- 
derstanding that  he  had  withdraAvn  as  a  partner. 
(R-3  pp.  799-801.) 

George  Chan,  who  was  also  called  by  appellant, 
testified  on  direct  examination  that  he  had  signed  a 
written  agreement  in  1945  (Deft's.  Ex.  Z)  trans- 
ferring to  the  taxpayer  all  of  his  interest  in  the 
partnership  in  consideration  of  the  sum  of  $500  (R-3 
pj).  808-811).  On  cross-examination  George  Chan 
proved  to  be  a  reluctant,  almost  a  belligerent,  wit- 
ness. The  prosecution  impeached  his  testimony  by 
introducing  in  evidence  a  written  transcript  of  a 
quest ion-and-answer  statement  made  by  the  witness 
during  the  course  of  the  investigation  (Pltf's.  Ex. 
43)  in  which  he  had  stated  that  the  partnership  was 
terminated  in  1941  and  that  he  was  a  partner  from 
1927  to  1941  only. 

Harry  Young,  the  third  and  last  alleged  partner 
to  testify,  was  called  as  a  witness  on  rebuttal  by 
the  Government.  The  defense  had  previously  intro- 
duced in  evidence  the  Chinese  original  and  an  Elig- 
lish  translation  of  a  letter  supposedly  written  by  him 
to  the  taxpayer  in  1947  proposing  to  withdraw  from 
the  partnership  and  requesting  the  return  of  his  $500 
investment.   (Deft's.  Ex.  K.)  Mr.  Young's  command 
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of  spoken  English  was  not  too  good  and  it  was  not 
always  possible  to  tell  whether  he  understood  the 
question  he  was  asked  on  the  stand.  However,  he 
did  testify  definitely  that  he  thought  he  was  out  of 
the  partnership  in  1941.  (R-3  p.  839,  lines  9-22.) 
He  also  testified  that  the  letter  (Deft's.  Ex.  K)  had 
been  written  for  him  by  a  friend,  that  he  himself 
had  not  signed  it,  and  that  he  had  not  even  read  it 
after  it  was  written  (R-3  p.  840). 

Not  only  do  the  admissions  of  appellant  and  the 
testimony  of  the  alleged  partners  refute  the  claim 
that  a  partnership  existed  during  the  years  1943, 
1944,  1945,  and  1946,  but  strong  circumstantial  evi- 
dence points  to  the  same  conclusion.  The  taxpayer 
conducted  the  Palace  Market  business  exactly  as  if 
it  were  wholly  owned  by  him:  He  managed  the  store 
and  signed  all  checks,  except  when  he  was  in  China 
in  1940  (R-3  p.  586,  p.  667,  line  23  to  p.  668,  line  2) ; 
although  the  Inisiness  was  highly  profital:)le  during  the 
years  under  consideration,  he  distributed  no  profits 
to  any  of  his  .alleged  partners  (R-2  p.  538,  lines  17-19; 
R-2  p.  539;  R-3  p.  597,  lines  10-13;  R-3  p.  599,  lines 
1-3;  R-3  p.  615,  lines  12,  13)  and  did  not  even  tell 
the  alleged  partners  that  there  were  profits  to  be 
distributed.  (R-2  p.  534,  lines  9-21;  R-3  p.  667, 
lilies  19-22.) 

xlppellant  introduced  in  evidence  as  Defendant's 
Exhibit  F  the  Chinese  original  and  an  English  trans- 
lation of  a  partnership  agreement  executed  on  Sep- 
tember 8,  1923,  and  allegedly  still  in  effect  during 
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the  iieriod  from  1943  to  1946.    This  agreement  con- 
tains the  following  provisions,  among  others: 

7.  A  financial  statement  of  the  company 
should  be  sent  to  each  partner  at  the  end  of  each 

year. 

*♦«**** 

11.  Twenty  percent  of  any  profits  earned  in 
the  year  should  l)e  distributed  as  bonuses,  the 
remaining  eighty  percent  could  be  either  dis- 
tributed among  the  partners  or  be  kept  in  the 
company  for  expansion  purpose  as  seen  fit  by 
partnership  meeting — procedure  followed  as  of 
article  number  6. 

Appellant  admitted  upon  cross-examination,  how- 
ever, that  he  had  not  complied  with  either  of  these 
provisions.    (R-3  p.  748,  line  11  to  p.  750,  line  3.) 

Appellant  also  introduced  in  cAddence  as  Defend- 
ant's Exhibit  H  the  Chinese  original  and  an  English 
translation  of  the  minutes  of  a  partnership  meeting 
allegedly  held  on  October  20,  1940,  and  attended  by 
appellant.  According  to  these  minutes  the  following 
decisions,   among  others,  were  made: 

A  partnership  meeting  should  be  called  on  the 
1st  week  of  the  4th  month  of  every  year. 

A  financial  statement  should  be  issued  every 
spring.    Chan  Tien  Kwei  seconded. 

ih  *  *  *  *  it  * 

As  of  today  no  partners  are  allowed  to  bor- 
row money.  All  merchandise  purchased  on  credit 
must  be  paid  in  full  at  the  end  of  each  month. 

Appellant  admitted  on  cross-examination  that  he 
had   never   called   a   partnership   meeting   after   the 
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meeting  of  October  20,  1940  (R-3  p.  753,  lines  11-22), 
and  that  he  had  never  issued  a  financial  statement 
as  ordered  at  the  meeting  (R-3  p.  753,  line  23  to 
p.  754,  line  1).  He  remembered  the  decision  that  no 
further  loans  were  to  be  made  to  partners  (R-3  p. 
754,  lines  2-7),  yet  he  explained  his  increase  in  net 
worth  by  claiming  that  he  had  ''borrowed"  a  total 
of  $36,058.80  from  the  partnership  by  the  end  of 
1946  (Deft's.  Ex.  BB;  R-3  p.  613,  lines  7-11). 

No  drawing  accounts  were  set  up  on  the  books  of 
the  business  for  any  of  the  alleged  partners,  includ- 
ing appellant  (R-3  p.  875,  lines  8-20),  and  appellant 
did  not  even  keep  a  record  of  the  amount  he  claims 
he  borrowed  from  tlie  partnership  (R-3  j).  613,  lines 
12-13). 

I  To  summarize,  the  evidence  shows  that  during  the 
years  1943,  1944,  1945,  and  1946  appellant  conducted 
the  business  of  the  Palace  Market  as  the  sole  owner. 
He  ran  the  business,  signed  the  checks,  distributed 
no  profits  to  anyone  else,  acknowledged  no  duty  to 
distribute  profits,  and  disregarded  the  requirements 
of  both  the  original  partnership  agreement  and  the 
meeting  held  in  1940. 

Fully  cognizant  of  his  exclusive  ownership,  appel- 
lant prepared  and  filed  partnership  income  returns 
for  the  business  and  reported  only  a  portion  of  the 
net  income  on  his  individual  returns.  The  remainder 
of  the  income  was  reported  by  no  one.  It  is  signifi- 
cant that,  whereas  appellant  obtained  the  assistance 
of  an  attorney  in  the  preparation  of  his  individual 
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returns,  he  prepared  the  partnership  returns  him- 
self and  did  not  even  discuss  them  with  the  attorney. 
(R-2  p.  46,  lines  4-7.)  That  his  purpose  was  to  evade 
liis  taxes  through  the  use  of  the  partnership  de^dce 
is  evident. 

C 

Appellant's  income  was  properly  computed  on  the  basis  of  his 
increase  in  net  worth. 

Appellant  also  argues  that  the  net  worth  method 
of  computing  income,  used  by  the  Government  to 
establish  a  tax  deficiency  was  improper  in  that  (a) 
there  was  not  a  sufficient  showing  that  the  defend- 
ant's books  were  ''inadequate"  to  justify  disregard- 
ing them,  and  (b)  the  balance  sheets  prepared  by 
the  Government  were  based  entirely  upon  the  un- 
corroborated extrajudicial  admissions  of  the  defend- 
ant. 

As  testified  by  Special  Agent  Englund  (R-2  p.  168) 
the  Government  ordinarily  uses  the  net  worth  method 
in  the  computation  of  income  only  when  the  tax- 
payer's books  and  records  are  inadequate.  Appellant 
argues  that  the  prosecution  failed  to  show  that  his 
books  and  records  were  inadequate.  However,  he 
cites  no  case  holding  that  the  use  of  the  net  worth 
method  is  conditioned  upon  a  showing  of  the  inade- 
quacy of  existing  books  and  records,  for  there  is  no 
reported  decision  which  so  holds.  Nor  have  the 
courts  undertaken  to  define  the  term  ''inadequate" 
in  this  connection.  However,  in  the  case  of  Jelaza  v. 
United  States,  179  F.  (2d)  202  (CCA.  4th),  the 
use  of  the  net  woi*th  method  was  approved  uotwith- 


15 


standing-  evidence  tliat  tlie  books  of  the  taxpayer 
were,  on  their  face,  apparently  as  well  kept  as  the 
average  books  kept  by  others  in  a  similar  business. 

In  the  Jclaza  case  the  defendant  was  tried  and 
convicted  of  attempted  evasion  of  income  taxes  for 
the  years  1943  and  1944.  At  the  trial  the  Govern- 
ment introduced  evidence  of  his  net  income  for  those 
years  based  on  three  alternative  methods  of  compu- 
tation: the  expenditures  nietliod,  bank  deposits  plus 
cash  expenditures,  and  the  net  worth  method.  The 
judgment  was  affirmed  by  the  Court  of  Appeals,  not- 
withstanding the  fact  that  the  defendant's  books  and 
records  were  aj^parently  regular  on  their  face  and 
an  employee  of  the  defendant  testified  at  the  trial 
that,  to  the  best  of  his  knowledge,  the  sale  price  of 
all  goods  sold  by  the  taxpayer  was  clearly  marked 
and  that  all  sales  were  run  through  the  cash  register. 

The  appellant's  books  and  records  were  kept  on 
the  basis  of  a  single-entry  system.  (R-2  p.  170,  lines 
1,  2;  R-3  p.  979,  lines  6,  7.)  George  Harbinson,  a 
certified  public  accountant  called  hy  the  defense  as 
an  ex23ert  witness,  testified  that  this  system  has  a 
basic  weakness  in  that  there  are  not  two  '^  self -bal- 
ancing sets  of  accounts"  as  in  a  double-entry  system, 
with  the  result  that  errors  cannot  be  readily  checked. 
(R-3  p.  979,  lines  18-21.)  The  use  of  such  a  system 
is  in  itself  an  inadequacy  which  might  well  justify 
the  use  by  the  Government  of  the  net  worth  method. 
See  Index  Notion  Co.,  3  B.T.A.  90,  92,  where  the 
Court  said: 
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Where  books  of  account  are  maintained  by  the 
single-entry  method  of  bookkeeping,  the  deter- 
mination of  net  income  is  made  by  comparison 
of  the  net  worth  at  the  close  of  the  year  with 
the  net  worth  at  the  beginning  of  the  year. 

However,  there  were  other  and  more  significant 
inadequacies  in  the  particular  method  of  bookkeep- 
ing used  by  the  appellant.  Mr.  Harbinson  testified, 
as  an  expert  for  the  defense,  that  the  method  had 
two  definite  weaknesses;  that  the  first  of  these  con- 
sisted of  the  method  of  handling  charge  sales,  which 
were  not  rung  up  on  the  cash  register  (R-3  p.  979, 
line  25  to  p.  981,  line  13) ;  and  that  the  second  con- 
sisted of  the  method  of  keeping  the  books  with  re- 
spect to  the  handling  of  cash  (R-3  p.  981,  line  16  to 
p.  982,  line  9).  It  should  also  ])e  noted  that  the  cash 
registers  used  by  the  appellant  did  not  have  tapes 
(R-3  p.  678,  lines  7-9)  ;  the  appellant  admitted  on  the 
stand  that  he  took  cash  from  the  till  for  his  personal 
living  expenses  (R-3  p.  655,  lines  5-8) ;  and  sales  tags 
for  charge  sales  (which  were  not  rung  up  on  the  cash 
register)  were  destroyed  after  payment  was  made 
(R-3  p.  681,  lines  13-18),  so  that  no  basic  record  re- 
mained as  to  charge  transactions. 

As  explained  in  appellant's  brief  (pp.  43-48)  the 
appellant's  records  were  kept  partly  in  English  and 
partly  in  Chinese.  Considerable  emphasis  is  placed 
})y  the  aj^pellant  on  the  failure  of  the  Government  to 
obtain  a  complete  translation  of  the  Chinese  records 
before  resorting  to  computations  based  on  increase 
in  net  worth.    However,  the  evidence  shows  that  ap- 
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pellant  had  prepared  English  summaries  of  his  Chi- 
nese records  for  the  years  1944,  1945,  and  ^946 
(referred  to  as  the  'M)utcher  paper  summaries") 
which  he  had  furnished  to  Special  Agent  Englund 
and  which  Mr.  Enghmd  had  found  to  agree  with  the 
partnersliip  returns  filed  by  the  taxpayer  for  those 
years.  (R-2  p.  167,  lines  8-11;  R-2  p.  189,  line  13  to 
p.  190,  line  6.)  The  defendant  testified  that  he  had 
in  fact  prepared  the  partnership  returns  for  the  years 
1944,  1945,  and  1946  from  these  summaries.  (R-2 
p.  464,  lines  3-14;  R-2  p.  467,  lines  12-17;  R-2  p.  469, 
line  23  to  p.  470,  line  15.)  The  summaries  were  in- 
troduced in  evidence  as  Defendant's  Exhibits  T,  U 
and  V. 

Finding  that  these  summaries,  which  were  prepared 
by  the  taxpayer  himself,  were  in  agreement  with  the 
partnership  returns  for  the  years  1944,  1945,  and 
1946,  the  special  agent  was  entirely  justified  in  con- 
cluding that  the  Chinese  records  themselves  agreed 
with  the  returns,  and  in  inferring  that  the  same 
would  be  true  for  the  year  1943,  as  to  which  the  tax- 
payer had  made  no  summary.  Significantly,  however, 
neither  the  partnership  returns  nor  the  individual 
returns  filed  by  appellant  reported  sufficient  income 
to  account  for  the  material  wealth  accumulated  by 
him  during  these  years,  and  this  demonstrates  another 
sense  in  which  the  taxpayer's  books  and  records 
may  be  considered  inadequate. 

There  is  no  contention  that  appellant's  increase  in 
net  worth  reflected  any  gifts,  bequests,  inheritances, 
or  other  non-income  items  with  the  exception  of  the 


18 


repayment  of  certain  loans  in  the  total  amount  of 
$3,600  in  1946.  (Deft's.  Ex.  BB.)  With  the  excep- 
tion of  a  small  amount  of  rental  income  in  1945  and 
1946,  all  of  the  taxpayer's  income  was  derived  from 
the  Palace  Market  and  his  increase  in  net  worth 
is  a  reflection  of  such  income.  Yet  it  is  impossible 
to  account  for  the  net  worth  increase  on  the  basis 
of  his  books  and  records.  It  is  obvious  that  the  books 
and  records  do  not  adequately  record  appellant's  in- 
come. 

Finally,  it  should  be  noted  that  although  the  James 
Soo  Hoo,  accountant,  and  George  Harbinson,  certi- 
fied public  accountant,  who  testified  as  expert  wit- 
nesses for  the  defense,  had  been  employed  to  make 
an  audit  of  his  books  and  records  in  ])veparation  for 
the  trial  (R-3  p.  756,  line  20  to  p.  757,  Hne  6;  R-3  p. 
974,  line  4  to  p.  976,  line  5),  the  results  of  this  audit 
■were  never  presented  to  the  jury  hy  the  defendant. 
The  accounting  evidence  presented  hy  the  defense, 
like  that  presented  hy  the  Government,  was  hased  on 
the  use  of  the  net  worth  method  of  computing  in- 
come. See  Defendant's  Exhibits  AA,  BB,  and  CC. 
Thus,  while  the  appellant  complains  al^out  the  use  of 
the  net  worth  method  by  the  Government,  he  used 
precisely  the  same  method  in  presenting  his  case. 

The  differences  betvveen  appellant's  computations 
and  those  of  the  prosecution  are  not  significant  when 
the  partnership  question  is  eliminated.  This  was 
demonstrated  by  the  Government  during  the  cross- 
examination  of  James  Soo  Hoo,  an  accoimtant  who 
testified  as  an  expert  witness  for  the  defense.   While 
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he  was  on  the  stand  Mr.  Soo  Hoo  was  asked  to  con- 
struct revised  balance  sheets  showing  the  net  worth 
of  the  taxpayer  as  of  December  31,  1942,  and  De- 
cember 31,  1946,  the  beginning  and  end  of  the  total 
period  under  consideration.  He  was  instructed  to 
use,  generally,  the  values  assigned  by  the  defense  in 
its  balance  sheets  (Deft's.  Exs.  AA,  BB,  and  CC)  to 
the  various  assets  and  liabilities,  but  to  assume  that 
there  w^as  no  partnership  in  existence  during  the  pe- 
riod. (R-3  p.  942,  line  14  to  p.  943,  line  4.)  The 
amounts  shown  on  the  balance  sheets  introduced  in 
evidence  by  the  defense  were  used,  except  as  certain 
changes  wei-e  indicated  by  tlio  evidence  presented  at 
the  trial. 

The  balance  sheets  which  Mr.  Soo  Hoo  thus  con- 
structed on  the  witness  stand  (Pltf 's.  Ex.  45)  showed 
that  at  the  beginning  of  the  year  1943  the  taxpayer 
had  a  negative  net  worth  of  $17,599.29  (that  is,  his 
liabilities  exceeded  his  assets  by  that  amount)  and 
at  the  end  of  1946  he  had  a  positive  net  worth  of 
$68,675.97,  indicating  an  increase  in  net  worth  over 
the  four-year  period  of  $86,275.26.  The  Government's 
figures  set  forth  in  Plaintiff's  Exhibit  39,  by  way 
of  comparison,  showed  an  increase  in  net  worth  over 
the  same  period  amounting  to  $83,875.89. 

Appellant  attacks  the  values  assigned  by  the  prose- 
cution to  certain  items  of  the  taxpayer's  net  worth 
and  claims  that  certain  other  items  were  erroneously 
omitted.  (Br.  p.  10.)  Without  discussing  these  items 
in  detail,  it  is  apparent  that  the  figures  used  by  the 
prosecution  were,  in  toto,  more  favorable  to  the  tax- 
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payer  than  those  presented  by  the  defense,  as  dem- 
onstrated by  the  defendant's  own  expert,  Mr.  Soo 
Hoo. 

Whether  or  not  a  particular  Government  translator 
was  able  to  translate  the  taxpayer's  Chinese  books 
and  records  is  of  no  great  moment  in  the  Govern- 
ment's theory  of  this  case.  These  books  and  records 
were  undoubtedly  susceptible  of  translation,  if  not 
by  Victor  Chin,  then  by  someone  else.  As  shown 
above,  they  were  inadequate  in  many  respects  without 
regard  to  the  language  in  which  they  were  written, 
and  the  use  of  the  net  worth  method  of  computing 
income  in  this  case  need  not  be  justified  on  the  basis 
of  the  Government's  inability  to  translate  the  records. 

It  is  true  that  there  is  but  one  Chinese  written 
language,  and  it  appears  likely  that  Special  Agent 
Englund  misunderstood  the  statement  of  Victor  Chin 
on  that  point.  However,  it  is  also  true  that  the 
various  spoken  dialects  of  the  Chinese  language  are 
reflected  in  terminologies  and  usages  peculiar  to  par- 
ticular regions,  with  the  result  that  a  translator  from 
one  part  of  China  may  not  be  able  to  understand 
the  meaning  of  all  that  is  written  by  a  person  from 
another  region.  It  is  entirely  possible  that  certain 
designations  used  by  the  taxpayer  in  his  ])ooks  and 
records  were  unintelligible  to  Victor  Chin. 

Incidentally,  appellant  is  in  error  in  his  repeated 
statements  that  Victor  Chin  was  present  in  the  court 
room  throughout  the  trial.  (Br.  pp.  52,  114.)  Victor 
Chin  was  not  in  the  court  room  at  any  time  during 
the  trial.    David  Ip,  a  deputy  collector  of  Chinese 
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extraction  who  had  had  no  previous  connection  with 
the  case,  was  brought  up  to  Sacramento  from  the 
Collector's  office  in  San  Francisco  after  the  first  day 
of  trial  and  he  thereafter  assisted  the  Government 
as  a  translator. 

Appellant  claims  that  the  balance  sheets  prepared 
by  the  prosecution  and  introduced  into  evidence  as 
Plaintiffs'  Exhibit  39  relied  entirely  upon  extraju- 
dicial admissions  of  the  accused.  The  record  clearly 
shows  that  this  is  not  so.  The  balances  in  each  of 
the  taxpayer's  three  bank  accounts  at  the  beginning 
and  end  of  each  year  were  established  by  the  bank 
ledger  sheets  which  were  introduced  in  evidence  as 
Plaintiff's  Exhibits  26,  27,  and  28,  as  well  as  by  a 
stii^ulation  entered  into  by  counsel.  (Pltf's.  Ex.  17.) 
A  business  account  receivable  from  Su  Quock  in  the 
amount  of  $500  was  evidenced  by  a  photostatic  copy 
of  the  check  by  which  the  loan  was  made.  (Pltf's. 
Exhibit  25.)  Comisel  stipulated  (Pltf's.  Ex.  11)  that 
the  taxpayer's  purchase  of  a  dwelling  at  4255  Herbert 
Street,  Sacramento,  was  recorded  in  the  office  of  the 
registrar  of  deeds  for  Sacramento  County,  California, 
and  that  the  purchase  was  evidenced  by  two  can- 
celled checks  issued  by  the  taxpayer  to  Artz  &  Cook, 
Inc.,  as  follows: — Check  drav^n  on  the  account  of 
Jack  Chan  with  the  Merchants  National  Bank,  dated 
November  10,  1943,  in  the  amount  of  $200,  and  check 
drawn  on  the  Palace  Market  account  with  the  Capital 
National  Bank,  dated  November  17,  1943,  in  the 
amount  of  $6,567.42. 
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The  cost  of  home  furnishings  purchased  by  the 
taxpayer  during  the  years  under  consideration  was 
established  by  two  cancelled  checks  in  the  respective 
amounts  of  $205  and  $275.83,  which  were  introduced 
in  evidence  as  Plaintiff's  Exhibit  29.  Coimsel  stipu- 
lated (Pltf's.  Ex.  15)  to  the  cost  of  certain  real 
property  located  at  816  "J"  Street,  Sacramento,  and 
the  cost  was  partially  corroborated  by  three  cancelled 
checks  totaling  $15,000  (Pltf's.  Ex.  14).  The  cost 
of  the  lot  on  Herbert  Street  was  stipulated  to  by 
counsel  (Pltf's.  Ex.  16.)  Counsel  stipulated  that  the 
taxpayer  paid  $1,100  for  a  Packard  automobile  in 
1943  (Pltf's.  Ex.  19),  and  the  cancelled  check  issued 
in  payment  thereof  was  introduced  in  evidence 
(Ibid.).  The  cost  of  motion  picture  equipment  ac- 
quired in  1946  was  likewise  supported  by  both  a 
stipulation  and  a  cancelled  check  which  was  intro- 
duced in  evidence.    (Pltf's.  Ex.  20.) 

Evidence  of  the  taxpayer's  liabilities  was  likewise 
presented  at  the  trial:  The  taxpayer's  cancelled 
checks  issued  in  repayment  of  his  accounts  payable 
to  Hip  Hing  Co.,  J.  B.  Johnson,  Chin  Wing,  and  Quok 
Bros,  were  introduced  in  evidence.  (Pltf's.  Exs.  30, 
31,  32,  and  33.)  A  group  of  checks  by  which  liabili- 
ties to  former  partners  were  discharged  were  intro- 
duced in  evidence  as  Plaintiff's  Exhibit  34. 

Expenditures  made  by  the  taxpayer  for  insurance 
premiums,  income  taxes,  purchase  of  foreign  ex- 
change, and  medical  expenses  were  likewise  evidenced 
by  cancelled  checks  which   were  introduced  in  evi- 
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dence.  (Pltf  s.  Exs.  35,  36,  37,  and  38.)  An  interest 
payment  made  in  1944  was  accepted  as  shown  on  the 
taxpayer's  income  tax  return,  which  was  in  evidence 
as  Plaintiff's  Exhibit  2. 

In  view  of  this  volume  of  documentary  evidence 
it  can  hardly  be  maintained  that  there  was  no 
corroboration  for  the  defendant's  extrajudicial  ad- 
missions as  to  the  items  of  assets  and  liabilities  com- 
prising his  net  worth. 
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III. 

THE  ACTION  OF  THE  TRIAL  COURT  IN  DENYING  APPEL- 
LANT'S MOTION  FOR  A  NEW  TRIAL  IS  SUBJECT  TO  RE- 
VIEW IN  THIS  COURT  ONLY  FOR  CLEAR  ABUSE  OF 
DISCRETION,  AND  NO  SUCH  ABUSE  OF  DISCRETION  IS 
SHOWN. 

Rule  33  of  the  Rules  of  Criminal  Pl-ocedure  for 
the  District  Courts  of  the  United  States  provides,  in 
part,  "The  coui*t  may  grant  a  new  trial  to  a  defend- 
ant if  required  in  the  interest  of  justice."  It  is  well 
established,  however,  that  the  action  of  the  district 
court  in  granting  or  refusing  to  grant  a  new  trial  is 
a  matter  of  discretion  and  camiot  be  reviewed  in  this 
Court  except  for  clear  abuse  of  discretion.  Brolaski 
V.  United  States,  279  Fed.  1  (CCA.  9th),  certiorari 
denied,  258  U.S.  625,  42  S.Ct.  381;  United  States  v. 
Holt,  108  F.  (2d)  365  (CCA.  7th),  certiorari  de- 
nied, 309  U.S.  672,  60  S.Ct.  616,  rehearing  denied, 
309  U.S.  698,  60  S.Ct.  806.    It  is  clear  that  the  trial 
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Couii:  did  not  abuse  its  discretion  in  this  case  in 
denying  appellant's  motion  for  a  new  trial,  and  there 
is  no  basis  for  review  of  its  action  by  this  Court. 


lY. 

THE  TRIAL  COURT  DID  NOT  ERR  IN  ADMITTING  THE  TESTI- 
MONY OF  THE  INVESTIGATING  AGENTS  AS  TO  ADMIS- 
SIONS OF  APPELLANT  THAT  NO  PARTNERSHIP  EXISTED 
DURING  THE  PERIOD  1943-1946. 

Appellant  claims  that  the  investigating  agents  were 
improperly  permitted  to  give  to  oral  summarizations 
or  characterizations  of  admissions  made  by  appellant 
as  to  the  existence  of  a  pai"tnership  rather  than  giving 
the  actual  statements  that  were  made  or  even  the 
gist  or  substance  of  these  statements.  (Br.  p.  84 
et  seq.)  It  is  submitted  that  the  agents  were  testi- 
fying to  the  substance  of  statements  made  by  appel- 
lant to  the  best  of  their  recollection  and  that  it  was 
not  error  to  admit  such  testimony  in  evidence.  Their 
testimony  is  corroborated  by  the  taxpayer's  recorded 
statements  under  oath  (Pltf's.  Ex.  40)  which  have 
been  previously  discussed. 
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CONCLUSION. 

For  the  reasons  stated  it  is  respectfully  submitted 
that  the  judgment  and  sentence  of  the  Court  should 
be  affirmed. 

Dated,  San  Francisco,  California, 
November  6,  1950. 

Frank  J.  Henistessy 

United  States  Attorney, 

Emmet  J.  Sea  well. 

Assistant  United  States  Attorney, 

J.  Richard  Johnston, 

Special  Attornej-,  Bureau  of  Internal  Revenue, 

Attorneys  for  Appellee. 
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INTRODUCTION. 

In  his  opening  statement  to  the  jury,  counsel  for 
the  Grovernment  stated  as  follows : 

That  the  Government  would  prove  that  in  1941  at  a 
meeting  of  the  business  partnership  which  had  there- 
tofore owned  and  operated  the  Palace  Market  at  816 
J  Street,  Sacramento,  the  partnership  had  dissolved; 
that  the  defendant  Jack  Chan  had  thereupon  become 
the  sole  owner  of  the  business ;  that  thereafter  he  had 
owned  and  operated  the  business  as  an  individual  and 
that  after  the  dissolution  Jack  Chan  had  set  up  a 
fictitious  continuation  of  the  partnership  to  evade  in- 


come  taxes.  No  claim  was  then  made,  or  during  the 
prosecution's  case  that  there  was  any  other  tax  evasion 
perpetrated  or  attempted. 

As  a  part  of  the  prosecution's  case  an  elaborate 
mimeographed  statement  (Pltf  s  Exhibit  39)  was  pre- 
pared and  handed  to  the  Jury  and  thereafter  carried 
by  them  throughout  the  trial  lasting  over  a  period  of 
fifteen  days.  This  was  a  "balance  sheet''  based  en- 
tirely upon  what  special  agent  Englund  said  that  De- 
fendant Jack  Chan  had  said  were  the  assets  and  lia- 
bilities of  the  business  of  the  Palace  Market — and 
treating  the  Palace  3Iarket  as  solely  owned  by  defend- 
ant— at  the  beginning  of  the  period  and  thereafter 
through  1946.  According  to  this  balance  sheet  it  was 
claimed  that  appellant's  net  worth  increased  from 
minus  $762.78  to  $83,113.11  during  the  four  year 
period.  ^ 

The  government  in  its  brief  says:  ^ 

''The  evidence  clearly  established,  hotvever,  that 
no   partnership   was    in    existence    dnrmg    these 
years/'* 
(Appellee's  Br.  p.  4.) 

Willfulness  and  fraud  by  which  the  taxpayer  used 
a  defunct  partnership  as  a  basis  for  evading  his  in- 
come tax  obligation  was  thus  the  theory  AND  THE 
ONLY  theory  seriously  urged. 

Therefore,  if  the  record  shows  that  such  dissolu- 
tion was  NOT  proved,  then  the  whole  structure  of  the 
Government's  case — the  sole  and  only  proof  of  willful 
intent — falls  like  a  house  of  cards. 


^Emphasis  ours  throughout  unless  otherwise  noted. 


WE  SUBMIT  THAT  THE  EVIDENCE  CLEARLY  ESTABLISHES 
THAT  NO  TERMINATION  OF  THE  PARTNERSHIP  OCCURRED 
UNTIL  AFTER  1946  ALTHOUGH  CERTAIN  PARTNERS  AS 
THE  RETURNS  SHOW  WERE  BOUGHT  OUT  IN  1945,  1946. 

It  is  conceded  that  there  WAS  a  partnership  and 
that  it  existed  from  1923  at  least  until  1941;  that 
there  were  some  twenty-five  pai-tners,  whose  several 
interests  are  undisputed;  that  various  of  these  part- 
ners worked  for  the  business ;  that  from  the  inception 
of  the  partnership,  Mr.  Chan  ran  the  business  as  the 
sole  manager,  signed  all  the  checks,  paid  all  the  bills 
(when  he  could)  and  made  all  the  decisions. 

If,  then,  there  was  a  termination  of  the  partnership 
some  words  or  acts  must  have  terminated  it.  Some 
agreement,  oral  or  written  must  have  been  entered 
into  and  must  have  become  executed.  How^  else  is  the 
termination  of  a  partnership  effected? 

Throughout  this  case,  and  in  the  arguments,  we 
have  been  using  the  word  ' '  dissolution. ' '  This  is  loose 
use  of  language,  'termination"  is  the  proper  word. 
California  (in  common  with  most  of  the  states)  has 
adopted  the  uniform  partnership  act.  This  act  is  now 
embodied  in  our  Corporations  Code.  Sections  15029- 
15043  (Article  VI)  cover  the  dissolution  and  winding 
up  of  partnerships. 

Section  15030  provides: 

"On  dissolution  the  partnership  is  not  termi- 
nated, but  continues  until  the  winding  up  of  part- 
nership affairs  is  completed." 

No  purpose  will  be  served  by  a  technical  disserta- 
tion upon  the  question  of  partnership  dissolutions 
or  the  distinctions  between  the  dissolution  and  the 


teraiination,  or  winding  up,  of  the  affairs  of  the  part- 
nership. The  question  here  is  simply  this:  Did  the 
partnership  end  before  1943?  Was  there  a  formal 
agreement  between  all  the  j^artners,  written  or  oral; 
did  the  defendant  Chan  buy  his  partners  out,  and  be- 
come the  sole  o^^^ler  of  the  business? 

If  the  partnership  did  end — if  defendant  Jack  Chan 
did  become  the  owner  of  the  business  Avhat  FACTS 
— what  words  or  acts  of  the  partners  accomplished 
this? 

We  have  shown  how  defendant  Jack  Chan,  always 
sole  managing  partner  l)ef ore  and  after,  went  to  China 
in  1940  to  bring  home  a  wife,  how  two  meetings  of 
the  partners  were  held  in  1940,  one  during  his  absence 
in  which  the  financial  condition  of  the  partnership  was 
discussed,  the  other  when  Mr.  Chan  returned  and  in 
which  he  was  reappointed  managing  partner  and  be- 
seeched  to  parry  and  pacify  the  partnership's  credi- 
tors. (Appellant's  Br.  pp.  16-18.) 

The  PACTS  in  e^ddence  show  the  subsequent  events 
to  have  been  as  follows: 

(1)  That  between  1940-1945  defendant  Chan  con- 
tinued to  rim  the  business  p^'ecisely  as  hefoi'e.  Some 
of  the  working  partners,  employees  of  the  store,  quit 
their  employment  in  and  around  1940  but  when  they 
left  not  a  word  was  said  about  terminating  the  part- 
nership. 

(2)  The  minute  book  is  in  evidence.  It  shows  no 
meetings  held  or  mention  of  dissolution. 

(3)  During  1945-1946  Mr.  Chan  commenced  to 
buy  out  his  partners  at  their  request.    The  first  part- 
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ner  who  took  any  affirmative  action  to  withdraw  was 
George  Chan.  In  1945  he  entered  into  a  written 
agreement  with  Jack  Chan  prepared  by  George 
Chan's  lawyer,  selling  his  interest  in  the  business  to 
appellant. 

(4)  The  Foo  Chong  interest  was  bought  out  in 
1946.  It  was  evidenced  by  written  agreement. 

(5)  Harry  Young  (Young  Poi  Gay)  was  bought 
out  in  January  1947.  Later  the  others  were  bought 
out.  The  purchases  by  Chan  were  not  at  his  solicita- 
tion. The  offers  were  made  by  the  several  partners, 
accepted  by  the  defendant.  (Appellant's  Br.  pp.  19- 
30.) 

These  are  the  FACTS.  They  are  uncontroverted 
and  uncontrovertible  facts.  Appellee,  in  his  brief, 
claims  as  follows: 

First,  that  ''the  defendant  clearly  admitted  to  the 
investigating  agents  that  he  had  enjoyed  exclusive 
ownership  of  the  business,  at  least  from  1943  on.  (Ap- 
pellee's Br.  p.  9.) 

Second,  that  ''the  testimony  of  the  other  alleged 
partners  who  testified  at  the  trial  likewise  supports 
the  conclusion  that  no  partnership  existed  during  the 
period  in  question.''  (Appellee's  Br.  pp.  9,  10.) 

Third,  "strong  circumstantial  e^ddence  points  to 
the  same  conclusion."  (Appellee's  Br.  p.  11.) 

We  will  discuss  these  claims  seriatim.  If  they  can 
be  sustained,  they  can  only  be  sustained  by  evidence, 
legal,  relevant  and  admissible,  sufficient  to  prove 
guilt  to  a  moral  certainty  and  beyond  a  reasonable 
doubt. 


A  mere  scintilla  of  evidence  is  insufficient  to  support  a  verdict. 
The  prosecution  does  not  sustain  its  burden  unless  the  evi- 
dence is  sufficient  to  justify  men  and  women  of  ordinary  rea- 
son and  fairness  to  find  the  defendant  guilty  to  a  moral  cer- 
tainty and  beyond  a  reasonable  doubt. 

The  rule  that  this  Court  must  consider  the  evidence 
in  the  light  most  favorable  to  the  prosecution  does  not 
mean  that  merely  any  evidence  at  all,  or  inference 
without  evidence  is  sufficient  to  sustain  a  verdict. 

So  to  hold  would  render  empty  and  meaningless  the 
equally  well-settled  rule  that  in  a  criminal  case  the 
defendant's  guilt  must  be  established  ''to  a  moral 
certainty  and  beyond  a  reasonable  doubt."  The  evi- 
dence which  is  sufficient,  and  that  which  is  insufficient, 
to  produce  such  a  state  of  mind  has  been  at  least,  with 
generalization,  defined. 

Says  Mr.  Wigmore: 
''The  question  is  thus  presented,  in  determining 
this  sufficiency   of  evidence  to  go  to   the  jury, 
whether  there  are  any  detailed  tests  to  control 
or  guide  the  judge*  in  his  ruling. 

"The  ruling  will,  in  truth,  depend  entirely  on 
the  nature  of  the  evidence  offered  in  the  case  at 
hand  *  *  *  There  is  no  virtue  in  any  form  of 
words."  (9  Wigmore  on  Evidence,  3rd  Ed.  Sec. 
2494  p.  296.) 

"A  mere  scintilla  of  evidence  is  insufficient  to 
sustain  a  verdict"  (9  Wigmore  on  Evidence,  3rd 
Ed.  Sec.  2494,  p.  296,  note  11  citing  among  other 
authorities:  Commrs.  v.  Clark,  94  U.S.  278;  284; 
24  L.  Ed.  59,  1897;  Gunning  v.  Cooley,  281  U.S. 
90;  74  L.Ed.  720.) 


^Emphasis  is  the  author's. 


''Perhaps  the  best  statement  of  the  test  is  this: 
'The  proposition  cannot  merely  be,  Is  there  evi- 
dence? The  proposition  seems  to  me  to  be  this: 
Are  there  facts  in  evidence  which,  if  unanswered, 
would  justify  men  of  ordinary  reason  and  fair- 
ness in  aifirminfj  the  question  which  the  plaintiff 
is  hound  to  maintain?  (citing  cases.)"  (9  Wig- 
more  on  Evidence,  3rd  Ed.,  p.  299,  Sec.  2494, 
"Sufficiency  of  Evidence".) 

Adopting  these  statements  we  will  now  examine 
appellee's  evidence  claimed  to  prove  the  termination 
of  the  partnership  to  see  if  it  meets  the  test. 

Mr.  Chan's  so-called  admissions  were  not  admissions  at  all.  Con- 
strued in  their  context  the  full  statement  is  an  assertion  of 
an  existing  partnership  in  1943-1946.  Even  stripped  from  its 
context  it  is  an  expression  of  opinion. 

Appellee  states: 

"Special  Agent  Englund  testified  that  the  de- 
fendant had  told  him  that  the  partnership  was 
discontinued  in  1941  *  *  *  and  that  he  said  busi- 
ness all  mine  since  1941."  (Appellee's  Br.  p.  9.) 

As  noted  in  our  opening  brief,  times,  places,  parties 
present,  the  gist  of  the  conversation,  as  distinguished 
from  the  witness'  characterizations  were  not  related. 
Received  over  objection,  these  were  merely  vague 
summarizations.  Although  the  witness  had  kept  a 
diary,  he  produced  no  record  of  the  conversations. 

In  our  opening  brief  we  cited  and  quoted  from 
O'Neill  V.  United  States,  CCA.  8th  Ct.,  Apr.  22, 
1947,  19  F.  (2d)  322,  wherein  the  rule  is  said  to  be 
well  settled  "that  a  witness  who  has  heard  a  state- 
ment or  conversation  should  not  be  permitted  to  state 
his  conclusions  as  to  what  was  stated  or  admitted". 
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Reasons  for  the  rule  are  obvious.  How  can  one 
pin  down  or  cross-examine  a  vague  characterization 
particularly  when  made  by  an  obviously  zealous 
prosecuting  witness?  How  can  one  ascertain  the  con- 
text of,  and  circumstances  surrounding,  the  statement  ? 
When  we  do  get  to  a  statement  where  ALL  of  the 
statement  is  before  us,  we  find  that  the  appellant's 
so-called  admissions  are  not  admissions  at  all. 

That  is  why  the  ''sworn  statement"  of  defendant 
Chan  dated  January  19,  1948  (Pltf's  Exhibit  40)  is 
so  significant.  Plaintiff's  only  use  of  this  statement 
is  to  strip  from  the  context  a  single  phrase 

u*  *  *  -^g^  J  ^^^^  i^^gj^  ^Q  QYiina  and  then  '41 

all  partners  everybody  dropped  out  of  business. 

Nobody  wanted  to  stay  in  business.    Too  many 

bills,  and  then  I  take  them  all." 

And  having  stripped  the  phrase  from  the  context  ap- 
pellee claims  that  this  is  an  admission  by  the  defend- 
ant that  there  had  l^een  a  legal  termination  of  the 
partnership  in  1941.  Before  we  answer  this,  may  we 
put  the  phrase  hack  into  its  context?  In  Appendix  A 
to  this  brief  (infra  p.  i)  we  have  set  forth  ALL 
the  questions  and  answers  which  relate  to  the  termi- 
nation of  the  partnership  and  in  the  order  of  their 
statement. 

Contained  within  its  context  and  read  as  a  whole, 
the  statement  of  Mr.  Chan  is  a  statement  over  and 
over  again  that  there  was  a  partnership  in  1945  with 
twenty-five  partners,  reduced  in  1946;  then  when  the 
partners  reached  an  agreement  with  Mr.  Chan  and 
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retired  from  the  partnership  they  then  received  their 
original  investment  back. 

There  were  various  partners  who  were  employed  by 
the  business — "working  partners".  When  Mr.  Chan 
returned  from  China  business  was  bad  and  the  work- 
ing partners  quit  their  employment.  Later  in  1945  Mr. 
Chan,  as  his  partnership  returns  show,  started  to  buy 
them  out  and  in  1946  continued  the  purchase.  ''Now 
the  business  mostly  mine,  mostly  mine." 

Thus  stated,  the  statement  is  completely  in  accord 
with  all  of  the  FACTS  in  the  record. 

Stripped  of  the  context ' '  '41  all  partners  everybody 
dropped  out  of  business"  is  an  ambiguous  statement. 
It  could  mean  (as  it  obviously  does  mean  read  IN  its 
context)  :  "  '41  all  partners  quit  working  for  the  busi- 
ness". Construed  as  meaning,  "In  '41  all  partners 
withdrew  from  the  partnership  which  was  thereby 
terminated"  it  is  an  expression  of  opinion. 

An  opinion  by  a  lay  witness  is  valueless  as  evidence 
and  therefore  inadmissible. 

We  will  discuss  the  Opinion  rule  hereinafter  in  con- 
nection with  the  testimony  of  the  other  witnesses. 

Appellee  seeks  to  find  corroboration  in  statements 
by  other  witnesses. 

No  fact  was  testified  to  by  any  witness  justifjdng-  an  inference 
that  the  partnership  had  terminated.  No  such  statement  of 
fact  (distinguished  from  opinion)  was  ever  made  to  a  gov- 
ernment agent. 

On  page  10  of  appellee's  brief  three  witnesses  are 
referred  to  who  are  claimed  to  corroborate  the  termi- 
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nation  of  the  partnership,  Henry  Chan,  George  Chan, 
and  Harry  Young.  As  to  Henry  Chan,  appellee  claims 
"Henry  Chan  *  *  *  testified  that  he  talked  with  the 
taxpayer  about  the  middle  of  1939  about  withdrawing 
from  the  partnership  and  that  it  was  thereafter  his 
understanding  that  he  had  withdrawn  as  a  partner." 
(Appellee's  Br.  p.  10.) 

Appellee  concedes  that  the  testimony  of  George 
Chan  as  to  facts  was  that  in  1945  he  assigned  his  in- 
terest in  the  partnership  to  Jack  Chan.  To  impeach 
this  testimony  appellee  calls  attention  to  another  ques- 
tion and  answer  statement  made  during  the  investi- 
gation in  which  he  is  stated  to  have  stated  "that  the 
partnership  terminated  in  1941  and  that  he  was  a 
partner  from  1927  to  1941  only." 

The  third  witness,  Harry  Young,  is  said  by  appellee 
to  have  said  that  he  "definitely  thought  he  was  out 
of  the  partnership  in  1941." 

This  is  not  a  fair  siunmary  of  the  testimony  of  any 
of  these  witnesses.  We  have  set  forth  in  Appendix  B 
attached  hereto  (infra  p.  iv)  the  testimony  of  the 
three  witnesses,  Henry  Chan,  George  Chan  and  Harry 
Young. 

It  appears  from  this  testimony  that  when  the  wit- 
nesses are  testifying  to  the  data  from  which  inferences 
are  to  be  drawn — i.  e.  when  they  are  testifying  to  facts, 
it  is  clear  that  there  was  no  word,  act  or  deed  which 
could  possibly  lead  to  an  opinion  or  conclusion  that 
the  partnership  had  terminated. 
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Opinions  by  lay  witnesses  (with  exceptions  not  important  here) 
are  inadmissible  at  any  time.  But  where  the  data  on  the 
basis  of  which  an  opinion  is  expressed  is  in  evidence  and 
shows  that  the  opinion  is  the  expression  of  a  legal  conclu- 
sion not  justified  by  the  fact  it  is  doubly  inadmissible. 

''It  is  no  satisfaction  for  a  witness  to  say  that 
he  'thinketh'  or  'persnadeth  himself  and  this  for 
two  reasons,  first,  l3ecause  the  judge  is  to  give 
an  absolute  sentence  *  *  *  secondly,  the  witness 
cannot  be  sued  for  perjury"  (Lord  Coke  in  Ad- 
ams V.  Canon  (1622)  Dyer  53b,  reported  in  7  Wig- 
more,  3d  Ed.  p.  2  Sec.  1917. 

"The  judge  might  say:  'We  want  not  your 
opinion;  have  you  any  facts?  For  we  can  guess 
and  opine  as  well  as  you  can ;  tell  us  facts,  if  you 
have  them.'  "  (7  Wigmore  3d  Ed.  p.  2  Sec.  1917.) 

An  opinion  by  a  lay  witness  is  valueless  as  evidence 
and  therefore  inadmissible  when  the  jury  can  be  put 
into  a  position  of  equal  vantage  for  forming  an  opin- 
ion by  the  relation  of  the  facts  by  the  witness  from 
which  the  opinion  is  to  be  drawn.  (7  Wigmore  3d  Ed. 
p.  2,  Sec.  1917.) 

"There  is  no  more  familiar  principle  in  the 
law  of  evidence  than  that  the  opinions  of  wit- 
nesses are  in  general  irrelevant.  *  *  *  Even  when 
witnesses  are  limited  in  their  statements  to  facts 
within  their  own  knowledge,  their  bias,  ignorance 
and  disregard  of  the  truth  are  obstacles  which  too 
often  hinder  in  the  investigation  of  the  truth.  If 
it  were  a  general  rule  of  procedure  that  witnesses 
might  be  allowed  to  state  not  only  those  matters 
of  fact  about  which  they  are  supposed  to  have 
knowledge  but  also  the  opinions  they  might  en- 
tertain about  the  facts  in  issue,  the  administra- 
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tion  of  justice  would  become  little  less  than  a 
farce." 

{Jones  on  Evidence,  3rd  Ed.,  Sec.  359.) 

There  are,  of  course,  exceptions  to  this  rule.  None 
of  the  exceptions  apply  to  the  instant  case.  As  a  mat- 
ter of  fact,  the  instant  case  is  an  excellent  one  to  illus- 
trate the  rule.  The  FACTS  show  clearly  there  was 
no  word,  act  or  deed  of  any  actor  in  this  case  which 
did  or  could  constitute  a  termination  of  the  partner- 
ship. Therefore  the  opinions  expressed  (usually  not 
in  court  but  in  extrajudicial  statements  "I  thought", 
'*I  considered",  "  '41  all  partners  quit  business"  can 
have  no  probative  value,  no  relevancy  whatever. 

Where  a  witness  testifies,  ''It  was  my  under- 
standing I  had  withdrawn  from  the  partnership  in 
1941",  ''I  call  it  terminated  in  1941",  or  "I  thought 
I  was  out,  that  is  all",  and  where  the  data  is  all  in 
evidence  and  it  shows  that  nothing  was  stated  in  any 
conversations  related  from  which  an  inference  of  re- 
tirement from,  or  termination  of,  the  partnership 
could  be  justified,  and  where  presence  at  meeting,  let- 
ters and  written  agreements  show  that  the  persons  ex- 
pressing the  opinions  were  partners  until  1945-1946, 
the  expression  of  the  opinion  becomes  worthless  as 
evidence. 

This  is  recognized  by  the  Model  Code  of  Evidence. 

"Rule  401  Testoiony  in  Terms  of  Opinion. 

(1)  In  testifying  to  what  he  has  perceived  a 
witness,  whether  or  not  an  expert,  may  give  his  testi- 
mony in  terms  which  include  inferences  and  may  state 
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all  relevant  inferences,  whether  or  not  embracing  ul- 
timate issues  to  be  decided  by  the  trier  of  fact,  unless 
the  judge  finds  *  *  * 

(b)  that  the  witness  can  readily  and  with  equal 
accuracy  and  ad('(]uacy  communicate  what  he  has 
perceived  to  the  trier  of  fact  without  testifying 
in  terms  of  inference  or  stating  inferences,  and 
his  use  of  inferences  in  testifying  will  be  likely 
to  mislead  the  trier  of  fact  to  the  prejudice  of 
the  objecting  party. 

(2)  The  judge  may  require  that  a  witness,  before 
testifying  in  terms  of  inference,  be  first  examined 
concerning  the  date  upon  which  the  inference  is 
founded."  (American  Law  Institute  Model  Code  of 
Evidence  p.  199.) 

The  so-caUed  circumstantial  evidence  of  termination  of  the  part- 
nership was  not  evidence  of  that  fact  at  all.  Appellant's  con- 
duct in  the  operation  of  the  business  was  precisely  the  same 
before  as  after  the  claimed  date  of  termination. 

Appellee  states  that ' '  strong  circumstantial  evidence 
points"  to  the  conclusion  that  the  partnership  had 
terminated  prior  to  1943.  (Appellee's  Br.  p.  11.) 

This  ''strong  circumstantial  evidence"  is  summar- 
ized by  appellee  as  follows : 

''To  summarize  the  evidence  shows  that  during 
the  years  1943,  1944,  1945  and  1946  appellant  con- 
ducted the  business  of  the  Palace  Market  as  the 
sole  owner.  He  ran  the  business,  signed  the 
checks,  distributed  no  profits  to  anyone  else, 
acknowledged  no  duty  to  distribute  profits  and 
disregarded  the  requirements  of  both  the  original 
partnership  agreement  and  the  meeting  held  in 
1940."    (Appellee's  Br.  p.   13.) 
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The  trouble  with  this  argument  is  that  the  ap- 
pellant's conduct  has  l)een  exactly  the  same  since  the 
inception  of  the  partnership,  and  during  all  of  the 
period  when  admittedly  the  partnership  was  in  exist- 
ence. This  has  been  abundantly  showai  in  the  review 
of  the  testimony  contained  in  our  opening  brief.  (Ap- 
pellant's Br.  pp.  15-19.) 

Since  the  conduct  before  the  claimed  termination 
and  the  conduct  afterwards  is  exactly  the  same,  such 
conduct  has  no  probative  value  whatever  to  establish 
the  inference  claimed  for  it  by  appellee. 

Circumstantial  evidence  like  testimonial  evidence 
is  relevant  only  where  "the  claimed  conclusion  from 
the  offered  fact  must  be  a  possible,  or  a  probable 
or  a  more  probable  hypothesis,  with  reference  to 
the  possibility  of  other  hypotheses.  This  is  not  only 
the  general  principle  that  best  described  the  attitude 
of  the  courts  but  also  the  expressed  form  of  the  test 
for  specific  kinds  of  facts. ' '  ( 1  Wigmore  on  Evidence, 
3d  Ed.,  p.  428,  Sec.  38.) 

A  quotation  from  the  same  author's  text  is  as  fol- 
lows: 

(Quoting  from  Brickley  C.  J.  in  Levison  v.  State, 
54  Ala.  528)  "  'The  rule  is  clear  and  well  defined 
that  facts  and  circumstances  which  when  proved 
are  incapable  of  affording  any  reasonable  pre- 
sumption or  inference  in  regard  to  the  material 
fact  or  inquiry  are  not  admissible  in  e^ddence.'  " 

Section  1868  of  the  California  Code  of  Civil  Proce- 
dure states  the  rule  as  follows: 

"Evidence  must  be  *  *  *  relevant  to  the  question 
in  dispute." 
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This  so-called  circumstantial  evidoiice  has  no  proba- 
tive value  not  only  because  the  acts  and  conduct  of 
the  appellant  were  the  same  during  the  admitted 
existence  of  the  partnership  and  before  the  claimed 
termination,  but  also  because  they  are  acts  and  con- 
duct which  are  quite  compatible  with  the  existence 
of  a  ])artnership. 

Sole  management  in  one  partner  is  a  common  and 
usual  thing;  disregard  of  articles  of  incorporation, 
by-laws  and  other  writteii  agreements  regarding  the 
holding  of  meetings,  the  making  of  financial  state- 
ments, are — as  every  lawyer  knows — more  honored 
by  disregard  than  by  observance.  The  writer  has  never 
seen  articles  of  incorporation  or  corporate  by-laws, 
for  example,  which  did  not  call  for  regular  directors' 
meetings,  annual  shareholders'  meetings.  In  small 
corporations  these  are  seldom  if  ever  held. 

Appellant's  failure  to  disclose  or  pay  profits  to  the 
partners  does  not  prove  a  termination  of  the  partner- 
ship. It  may  prove  a  violation  of  a  fiduciary  duty  by 
one  partner  owed  to  his  other  partners.  It  may  even 
indicate  an  unauthorized  appropriation  of  partner- 
ship funds,  but  it  doesn't  prove  the  non-existence  of 
a  partnership. 


IT  AVAILS  APPELLEE  NOTHING  TO  ATTEMPT  TO  SHIFT  ITS 
THEORY  OF  THE  CASE  TO  JUSTIFY  A  CONVICTION  WITH 
THE  PARTNERSHIP  EXISTING  IN  1943-1946.  WITHOUT 
PROOF  OF  TERMINATION  OF  THE  PARTNERSHIP  THERE  IS 
NO  PROOF  OF  WILLFULNESS. 

As    was    abundantly    demonstrated    in    a23pellant's 
opening  brief  (pp.  5-7)  the  Government's  whole  case 
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was  predicated  upon  a  termination  of  the  pai'tner- 
ship. 

Appellee  now  asserts  '^Tlie  evidence  is  sufficient  to 
support  the  verdict  even  assuming  the  existence  of  a 
valid  partnership  as  claimed  by  appellant."  (Appel- 
lee's Br.  p.  6.) 

Appellee  points  to  a  $3,693.97  understatement  of 
income  by  the  appellant  over  the  four  year  period  as 
proof  of  ''the  existence  of  substantial  tax  deficiency" 
and  states  that  this  is  also  sufficient  to  establish  ''an 
inference  of  affirmative  attempt  to  evade  taxes  with- 
out further  evidence  of  willfulness".  (Appellee's  Br. 
p.  7.) 

Appellee  cites  cases  where  ''false  returns"  and 
''intentional  omission  of  income"  have  been  lield  to 
constitute  willful  tax  evasion. 

But  appellee  carefully  omits  to  mention  or  even 
suggest  wherein,  in  this  case — assuming  the  existence 
of  the  partnership — any  of  the  returns  filed  were 
false  or  where  there  was  any  intentional  omission  of 
income. 

Appellant,  on  the  contrary,  has  demonstrated 
beyond  peradventure  of  doubt  that  there  was  no 
intentional  omission  of  income;  no  false  returns.  Not 
one  item  of  evidence  in  this  regard  was  offered  by  the 
prosecution  in  this  case.  And  when  it  came  the  appel- 
lant's turn  to  put  on  his  case,  he  painstakingly 
brought  forth  his  books,  showed  them  to  be  full  in 
every  respect — and  as  accurate  as  most  small  busi- 
nesses; showed  how  he  had  erred   (as  hundreds   of 
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thousands  of  taxpayers  have  erred)  in  charging  part- 
ners' wages  and  board  as  expense,  in  cliarging  capital 
expenditures  as  repairs,  and  similar  common  account- 
ing mistakes — mistakes  wliich  added  up  to  an  income 
tax  deficiency,  so  far  as  the  defendant's  individual 
liability  was  and  is  concerned,  of  an  average  of  $900 
of  unreported  income  (not  tax)  per  year  during  the 
four  years. 

To  argue  that  this  constituted  willful  income  tax 
evasion  when  on  the  very  face  of  the  returns  and 
throughout  the  taxpayer's  records  the  errors  shriek 
and  proclaim  themselves  is  to  argue  an  absurdity. 

To  argue  that  a  conviction  can  be  sustained  on  the 
grounds  that  the  jury  may  have  believed  that  the 
defendant  was  guilty  of  tax  evasion  in  such  minor 
errors  when  throughout  1'5  days  the  prosecution  was 
busy  persuading  its  members  that  the  defendant  had 
set  up  a  phony  partnership  to  hide  his  taxes,  is  to 
argue  an  outrageous  thing.  Such  an  argument  pos- 
tulates that  if  the  prosecution  in  a  tax  evasion  case 
can  with  a  false  theory  persuade  a  jury  to  return  a 
verdict  of  guilty,  the  conviction  can  be  sustained  if 
ANY  omission  of  income  can  be  found  in  the  tax- 
payer's returns. 

There  is  some  suggestion  in  the  brief  of  appellee 
that  Mr.  Chan  accumulated  great  wealth  during  the 
period  1943-1946  on  which  he  paid  no  income  tax. 
This  is  not  borne  out  by  the  record.  The  computa- 
tions of  the  public  accountants  (Defendant's  Ex- 
hibit CC)  not  challenged  by  appellee — if  the  partner- 
ship existed  during  the  period — show  that  the  total 


18 


unreported  income  received  by  appellee  during  the 
four  years  is  $3,693.97.  Appellee  concedes : 

''The  differences  between  appellant's  computa- 
tions and  those  of  the  prosecution  are  not  sig- 
nificant when  the  partnership  question  is  elim- 
inated." (Appellee's  Br.  p.  18.) 

Mr.  Chan  does  not  have  great  wealth  and  did  not 
have,  or  acquire,  wealth  during  the  pei'iod  in  ques- 
tion. He  took  money  owed  him  by  the  partnership  for 
back  wages,  borrowed  more  from  the  partnership  and 
made  a  down  payment  on  a  piece  of  real  property. 
Working  hard,  he  and  his  whole  family,  Mr.  Chan 
during  the  years  1943-1946  increased  his  net  worth  by 
$25,145.58  (Defendant's  Exhibits  BB  and  CC)  of 
which  he  reported  and  paid  income  tax  on  $21,451.61. 


A  PROSECUTION  BASED,  AND  CONVICTION  REACHED,  SOLELY 
UPON  AN  EXTRAJUDICIAL  ADMISSION  OF  THE  DEPEND- 
ANT CANNOT  BE  SUSTAINED. 

However  skillfully  appellee  may  try  to  argue  other- 
wise, it  has  now  become  clear  that  it  must  rely  exclu- 
sively upon  the  claim  that  a  statement  by  the  defend- 
ant: ''  '41  all  partners,  everybody  dropped  out  of 
business  *  *  *"  as  the  sole  evidence  to  establish  the 
all-important,  indispensable,  claim  of  partnership 
termination. 

Granting  to  the  statement  (solely  for  the  purpose  of 
argument)  all  the  force  and  credence  contended  for 
it  by  the  prosecution,  they  cannot  deny,  and  they  do 
not  deny,  that  it  is  an  extrajudicial  admission. 
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The  opening  brief  (pp.  95-111)  argues  the  proposi- 
tion that  a  conviction  based  wholly  upon  extra-judi- 
cial admissions,  cannot  be  sustained.  The  authorities 
stated  therein  so  holding  are  full  and  conclusive. 
We  cited  and  quoted  from:  Forte  v.  IJ.  S.  (OCA  Dist. 
Col.,  Apr.  5,  1937),  94  F.  (2d)  236;  Pines  v.  U.  S. 
(CCA  8th  Ct.,  Dec.  5,  1941),  123  F.  (2d)  825;  Gul- 
lotta  V.  17.  S.  (CCA  8th  Ct.,  July  24,  1940),  113  F. 
(2d)  683;  Gordiner  v.  U.  S.  (CCA  9th  Ct.,  Jan.  7, 
1920),  261  F.  910;  3Iartin  v.  U.  S.  (CCA  8th  Ct., 
Apr.  9,  1920)  264  F.  950;  Nicola  v.  U.  S.  (CCA  3rd 
Ct.,  Aug.  9,  1934),  72  F.  (2d)  780. 

In  appellee's  brief  this  argument  and  these  author- 
ities are  not  even  mentioned.  It  must  be  concluded 
therefore  that  appellee  fully  agrees  with  what  we  said 
there  and  with  these  authorities. 

If,  therefore,  as  we  contend,  on  the  all-important 
issue  of  the  termination  of  the  partnership,  on  proof 
of  which  the  whole  case  of  the  prosecution  hinges, 
there  is  no  evidence  to  show  termination  other  than 
the  defendant's  admission,  the  conviction  must  be 
reversed. 


NOT  ONLY  WAS  THE  PROSECUTION'S  PROOF  OF  PARTNER- 
SHIP TERMINATION  BASED  SOLELY  UPON  AN  EXTRA- 
JUDICIAL ADMISSION;  SO  ALSO  WAS  ITS  PROOF  OF  UN- 
REPORTED INCOME  TAX. 

If  the  case  of  the  prosecution  failed  with  respect  to 
the  issue  of  the  termination  of  the  partnership  then 
the  conviction  must  be  set  aside  and  further  argument 
becomes  unnecessary. 
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For  the  sake  of  completeness  of  argument,  however, 
it  has  been  pointed  out  in  the  opening  brief  and  should 
be  repeated  here  that  the  whole  case  of  the  prosecu- 
tion— in  its  claim  of  unreported  income  as  well  as  in 
its  claim  of  a  terminated  partnership — was  con- 
structed on  a  framework  of  extrajudicial  admissions 
and  nothing  hut  extrajudicial  admissions  and  there- 
fore since  the  entire  proof  of  unreported  income  as 
well  as  of  willfulness  rests  upon  admissions  and  the 
corpus  delicti  is  not  otherwise  established,  the  convic- 
tion must  be  set  aside  on  that  ground. 

Appellee  states:  "he  (appellant)  cites  no  case  hold- 
ing that  the  use  of  the  'net  worth'  method  is  condi- 
tioned upon  a  showing  of  the  inadequacy  of  existing 
books  and  records,  for  there  is  no  reported  case  which 
so  holds".  (Apellee's  Br.  p.  14.) 

We  respectfully  suggest  that  appellee  misses  the 
point.  We  have  cited,  among  other  cases,  U.S.  v. 
Chapman  (CCA  7th  Ct.,  Jmie  18,  1948;  168  F.  (2d) 
997;  Appellant's  Op.  Br.  p.  117),  which  holds  that 
"in  a  net  worth  case  the  starting  point  must  he  hosed 
upon  a  solid  foundation  and  a  revenue  agent's  state- 
ment of  the  defendant's  oral  admission  or  confession 
when  uncorroborated  is  not  enough  to  convict". 

In  the  Chapman  case  the  starting  point  tvas  based 
upon  a  firm  foimdation — the  defendant's  books  and 
records  were  the  basis  of  the  net  worth  statement.  In 
that  case  the  figures  contained  in  the  defendant's  ex- 
trajudicial statement  were  corroborated  by  the  books 
and  records. 
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W^  say  that  appellee  misses  the  point  because  the 
vice  in  its  argument  is  not  in  the  use  of  a  net  worth 
statement.  It  lies  in  the  use  of  extrajudicial  state- 
ments exclusively  when  accurate  proof  was  at  hand. 
Net  worth  statements,  or  balance  sheets,  which  are 
based  upon  true  books  and  records,  produces  a  result 
as  accurate  as  a  profit  and  loss  statement  (i.e.,  an  in- 
come statement)  taken  from  the  same  books. 

While  it  will  be  profitless  to  engage  here  in  aca- 
demic technical  argument  on  the  issue  of  "net  worth" 
statements  versus  profit  and  loss  statements  to  show 
income,  it  may  be  stated  in  passing  that  use  of  any 
net  worth  statement  may  be  open  to  the  same  criticism 
as  the  statement  by  a  witness  of  an  opinion  or  con- 
clusion when  the  basic  data  upon  which  the  opinion 
is  based  is  equally  available  and  at  hand.  The  profit 
and  loss  statement,  or  income  statement,  is  the  state- 
ment of  the  income  itself,  whereas  computations  of 
income  based  upon  periodical  balance  sheets,  is  a 
drawing  of  inference  upon  inference  the  accuracy  of 
which  depend  upon  the  accuracy  of  the  basic  data. 

Since  the  basic  data — all  books,  records,  cancelled 
checks,  bank  statements,  check  stubs,  etc. — necessary 
to  show  all  the  defendant's  income  were  available  here 
it  was  unnecessary  for  the  government  to  use  a  "net 
worth  expenditures"  method  at  all. 

But  the  principal  complaint  is  not  use  of  the  "net 
worth"  method — it  lies  in  the  fact  that  the  govern- 
ment agents,  under  the  pretext  that  the  books  and 
records  were  inadequate  (principally  because  their 
Chinese  interpreter  could  not  speak  the  Chinese  dia- 
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lect  in  which  they  were  written!),  were  satisfied  to 
disregard  all  such  books  and  records  and  to  base  their 
case  solely  upon  the  claimed  extrajudicial  statements 
of  the  accused. 

We  say  that  the  government's  case  is  based 
** solely"  upon  extrajudicial  statements  advisedly.  The 
foundation  of  the  "net  worth  expenditure"  method 
is  the  beginning  net  worth.  As  stated  in  the  Chap- 
man case,  if  the  '^foundation"  is  firm  the  increase 
in  net  worth  will  show  income ;  without  this  firm  foun- 
dation the  method  is  valueless  for  that  purpose. 

That  which  the  government  claims  to  have  been 
the  beginning  net  worth  of  the  defendant,  his  net 
worth  on  January  1,  1943,  is  based  entirely  upon  what 
the  defendant  told  the  agents.  The  evidence  which 
would  have  actually  established  that  beginning  net 
worth  was  completely  disregarded.  (We  refer  to  the 
books  and  records  and  the  defendant's  explanation  of 
them.) 

In  our  opening  brief  we  have  demonstrated  how 
the  government's  beginning  net  worth  statement  was 
made  up  wholly  of  claimed  extra-judicial  statements 
— what  the  agents  said  that  Chan  had  said.  Cash  on 
hand,  accounts  receivable,  war  bonds,  value  of  equip- 
ment (upon  which  a  manifestly  absurd  figure  was 
placed),  value  of  furnishings  and  personal  jewelry, 
all  these  assets  were  proved  by  this  hearsay.  On  the 
liability  side,  the  same  is  true.  Every  item  in  the  lia- 
bility colunm  was  based  on  what  the  agent  had  said 
that  the  defendant  had  said.  And  almost  all  of  this  1 
evidence  was  untrue.  (Appellant's  Opening  Br.  pp. 
63-68.) 
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Appellee  refers  to  the  fact  that  at  the  trial  in  cross- 
examining  the  defendant's  accountant  James  SooHoo, 
it  was  able  by  a  series  of  hypothetical  questions  and 
assumptions  to  extract  from  the  witness  a  negative 
net  worth  of  $17,599.00  at  the  beginning  of  1943. 

This  was  a  trick  designed  to,  and  which  undoubt- 
edly did,  persuade  the  jury  that  the  defendant's  own 
witness  was  convicting  him   of  income  tax  evasion. 

xA-ctually  all  that  the  government  was  doing  was  re- 
establishing its  own  ])eginning  net  worth  statement 
as  correct  hy  assuming  that  all  of  the  extrajudicial 
statements  upou  which  it  was  based  tvere  t7'ue.  ■ 

Mr.  SooHoo  was  asked,  not  to  assume  that  the  part- 
nership had  terminated,  hut  that  it  never  had  existed. 
For  example,  one  of  the  defendant's  principal  assets 
at  the  beginning  of  1943  was  an  indebtedness  owed  by 
the  partnership  to  the  defendant  for  l^ack  wages  in 
the  sum  of  $8,100.00  and  other  clearing  account  items 
of  $4,658.24,  a  total  of  $12,758.24.  Now  obviously,  even 
if  the  partnership  had  been  tei^minated,  this  debt  was 
not  wiped  out  unless  there  was  some  agreement  to 
that  effect  and  there  was  not  the  slightest  evidence 
in  the  record  of  any  such  agreement.  Yet  Mr.  SooHoo 
was  asked  to  assume  the  non-existence  of  over  $12,000 
in  assets.  This  is  merely  illustrative  of  (1)  the  unfair- 
ness of  the  prosecution  and  (2)  its  determination  to 
keep  the  case  firmltj  on  a  basis  of  trial  hy  confession 
and  not  of  evidence. 

The  ):)eginning  net  worth  of  Mr.  Chan,  the  true  be- 
ginning net  worth  as  shown  by  the  defendant's  books 
and  the  FACTS  elicited  at  the  trial  is  shown  in  De- 
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fendant's  Exhibit  BB.  It  shows  a  beginning  net  worth 
of  $15,856.26. 

The  beginning  net  worth  as  claimed  by  the  prosecu- 
tion and  based  wholly  upon  the  claimed  extrajudicial 
statements  of  the  defendant  to  the  government  agents, 
uncorroborated  by  any  other  fact  in  the  record  is 
minus  $762.78,  a  difference  of  $16,619.04.  (Plaintiff's 
Exhibit  39.)  The  false  net  worth  statement  con- 
structed by  the  government  during  the  trial  through 
the  mediiun  of  constituting  the  accountant  James 
SooHoo,  the  prosecution's  '^Charhe  McCarthy"  and 
compelling  him  to  assume  the  truth  of  the  claimed 
extrajudicial  statements  relied  upon  by  the  prosecu- 
tion, showed  a  beginning  net  worth  of  minus  $17,- 
599.29  or  a  difference  from  the  net  worth  as  shown 
from  the  other  evidence  of  $33,455.55. 

And  yet  appellee,  without  apparent  embarrassment 
says: 

"Appellant's  income  was  properly  computed 
on  the  basis  of  his  increase  in  net  w^orth."  (Ap- 
pellee's Br.  p.  14.) 

Appellee  also  insists  that  the  "net  worth"  compu- 
tations of  the  government  made  on  the  basis  of  extra- 
judicial admissions  were  corroborated.  (Appellee's 
Br.  p.  21.) 

It  points  to: 

(1)  The  bank  statements  of  three  bank  accounts 
admitted  in  evidence  and  stipulated  to ; 

(2)  Various  cancelled  checks; 

(3)  Stipulations  covering  the  purchase  of  real 
property. 
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Appellee  concludes: 

''In  view  of  this  volume  of  documentary  evi- 
dence it  can  hardly  be  maintained  that  there  was 
no  corroboration  for  the  defendant's  extrajudicial 
admissions  as  to  the  items  of  assets  and  liabilities 
comprising  his  net  worth."  (Appellee's  Br.  p. 
23.) 

Obviously,  cancelled  checks  without  any  explana- 
tion of  any  kind  are  NOT  corroboration  of  anything. 
These  cancelled  checks  WERE  as  a  matter  of  fact 
explained  by  the  evidence  of  the  defendant  given  at 
the  trial  and  this  evidence,  far  from  corroborating 
the  claimed  extrajudicial  admissions,  showed  that 
the  checks  were  issued  for  wholly  different  purposes 
from  those  claimed  by  the  prosecution.  (Appellant's 
Opening  Br.  pp.  60,  61,  62 ;  69,  70,  71 ;  and  see  Defend- 
ant's Exhibits  AA,  BB  and  OC  Appendix.) 

It  appears  to  us  to  be  equally  obvious  that  a  stipu- 
lation by  i^arties  of  one,  two  or  several  items  making 
up  a  long  account  can  hardly  be  stated  to  be  ''cor- 
roboration" of  the  accuracy  of  the  total  account 
which  by  the  evidence  is  shown  to  differ  by  $33,455.55 
from  the  claimed  extrajudicial  admission. 


CONCLUSION. 

We  assert  that  at  this  point  in  the  study  and  re- 
view of  the  evidence  there  can  be  no  doubt  where  the 
truth  lies. 

The  Palace  Market,  a  partnership  of  some  twenty- 
five  Chinese,  a  number  of  whom  are  working  part- 
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ners  and  one  of  whom  has  been  the  manager  and  sole 
boss  for  many  years,  suffered  business  reverses  during 
the  30s,  saw  these  reverses  multiplied  when  the  boss 
went  to  China  in  1940.  A  meeting  of  the  partners  was 
held  during  his  absence  and  steps  were  discussed  to 
plug  the  dike.  Jack  Chan,  the  boss,  returned;  another 
meeting  was  held;  he  was  voted  back  at  the  helm.  In 
1941,  working  partners,  discouraged,  left  the  employ. 
Jack  Chan  continued  to  plod  along.  The  war  came  and 
with  it  a  measure  of  prosperity.  The  defendant,  Jack 
Chan,  without  bothering  to  consult  his  partners,  repaid 
himself  his  back  wages  and  loans  to  the  business.  This, 
he  was  entitled  to  do.  He  used  this  money  to  acquire 
assets — real  property.  The  total  was  not  enough.  So 
he  borrowed  from  the  partnership  funds  to  make  up 
the  difference.  This  he  was  probably  not  entitled  to 
do.  Then  in  1945  and  1946  he  commenced  to  buy  his 
partners  out,  at  purchase  prices  not  based  upon  the 
valuations  then  of  the  partners'  interests  but  on  the 
basis  of  their  original  investments. 

This  is  the  truth  in  this  matter.  The  testimony,  rec- 
ords, minutes,  letters,  agreements,  cancelled  checks, 
books,  all  leave  not  the  slightest  doubt  of  this. 

Does  this  truth,  thus  stated,  constitute  the  defendant 
guilty"?  Obviously  not  of  income  tax  evasion.  The 
mone}"  which  he  used  to  acquire  his  ''net  worth"  in 
1945-1946  was  not  income.  There  was  no  termination 
of  the  partnership  and  the  money  used  was  not  his 
money,  it  was  the  partnership's. 

Did  the  jury  believe  that  the  partnership  had  ter- 
minated— a  fact  which,  as  we  have  seen,  is  the  indis- 
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pensable  fact  to  be  proved  by  the  prosecution?  Or 
did  it  simply  fail,  or  refuse  to  distinouish  between  in- 
come and  "borrowed"  funds  and  convict  the  defend- 
ant for  faihu'c  to  pay  income  tax  on  the  latter? 

It  is  idle,  ])erhaps,  to  speculate  upon  the  analysis 
of  this  case  made  in  the  jury  room. 

Of  course,  the  fact  that  each  member  of  the  jury 
had  had  in  his  or  her  possession  for  a  period  of  15 
days  Plaintiff's  Exhibit  39  (to  the  exclusion  of  all 
other  items  of  evidence)  and  had  stared  at  the  sum 
of  $83,113.11  conjured  up  by  the  prosecution  as  the 
sum  accumulated  by  Mr.  Chan  from  "income"  during 
the  four  year  period,  may  have  speeded  them  in  their 
analysis. 

Perhaps  the  frequent  references  to  the  defendant's 
black  market  operations  by  the  United  States  Attor- 
ney was  not  without  its  effect  also. 

Dated,  Sacramento,  California, 
November  20, 1950. 

Respectfully  submitted, 
Mull  &  Pierce, 
A.  M.  Mull,  Jr., 
F.  R.  Pierce, 
By  F.  R.  Pierce, 
Attorneys  for  Appellant, 
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Appendices  A  and  B. 


Appendix  A 

"Q.  Was  their  original  investment  paid  back 
to  them  when  they  terminated,  when  they  left  the 
partnership  ? 

A.    I  pay  them  *  *  * 

Q.  If  they  left  the  partnership,  did  they  re- 
ceive their  original  investment  back? 

A.    Yes   *   *   * 

Devine.  There  were  twenty-five  partners  in 
1945,  and  there  were  ten  in  1946? 

A.    Yes,  mam." 

(At  this  point  in  the  statement  occurs  the  following 
interlineation  made  by  the  defendant  in  his  own  hand- 
writing.) 

''1946  10  partners  J.  C/' 

^'Devine.  Here  I  have  the  names  of  fifteen 
partners  that  were  partners  in  1945  but  were  not 
shown  as  X)artners  in  '46.  I'll  go  down  the  list 
and  will  you  tell  me  how  much  you  paid  each  one 
when  he  left  the  business  in  1945?  The  first  one 
is  Chin  Wing  *  *  *"  (the  witness  then  proceeded 
to  state  the  payments  and  the  method  of  pay- 
ment.) 

''Q.  What  year  did  Chin  Ling  leave  the  part- 
nership ? 

A.     1935.* 

Q.  Were  all  these  partners  in  1945?  (Point- 
ing to  the  partnership  return  for  the  year  1945.) 


*This  is  an  obvious  error  corrected  two  questions  later,  "1945" 
is  intended. 


I  hand  you  herewith  a  partnership  return  indi- 
cating various  partners  *  *  *  Is  this  the  names 
of  the  partners?  *  *  *  Were  they  members  of  the 
partnership  in  1945  f 

A.     Yes.    Yes. 

Q.  Let's  see;  you  have  Chin  Ling  listed.  Was 
he  a  member  of  the  partnership  in  1945? 

A.    Yes. 

Q.    Was  he  a  partner  in  1946? 

A.  1946,  no.  1940  I  went  to  China  and  then 
'41  all  partners,  everybody  dropped  out  of  busi- 
ness. Nobody  wanted  to  stay  in  business.  Too 
many  bills,  and  then  I  take  them  all.  I  told  part- 
ners I  will  pay  everybody.  I  was  working  hard 
and  every  creditor  we  pay  month  by  month  and 
year  by  year  everybody.  Partners  don't  want  in. 
I  give  money  back.  I  pay  everybody  back  for  the 
partner  capital.  Somebody  dropped  so  I  pay  back 
cash.  I  been  here  about  thirty  years,  and  I  don't 
want  to  owe  anyone.  I  pay  them  back  because  I 
don't  owe  one  penny.  My  wife,  my  whole  family 
work.  Everyone,  in  other  words,  now  the  lousiness 
mostly  mine,  mostly  mine.  Stay  or  let  them  go. 
We  give  money  back  see. 

(Without  a  single  question  to  produce  an  ex- 
planation of  this  highly  ambiguous  statement  the 
questioners  then  continued  to  question  Mr.  Chan 
and  he  answered  regarding  the  amounts  paid  to 
various  parners,  e.g.) 

Devine.  Chan  Tim.  How  much  did  you  pay 
him  in  1946? 

A.     He  got  $1,000.00  *  *  * 

Devine.  Lai  Cung  Nam.  Was  he  a  partner 
in  1946? 

A.     No,  I  think  not  *  *  * 
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Q.  Now  all  these  partners,  fifteen  of  them 
were  repaid  for  their  original  investment  in  1946, 
is  that  right? 

A.  Yeah,  but  some  partners  he  draw  some 
money  for  long  time  ago,  and  when  some  partner 
he  draw  some  money,  and  then  when  we  pay  back, 
we  don't  pay  what  he  draw  before. 

Q.  When  you  formed  the  partnership,  were 
all  the  members  residents  of  the  United  States 
at  that  time  ? 

A.  Some  were  in  China,  either  1946  some  were 
in  China." 


Appendix  B 

Henry  Chan. 

Henry  Chan  testified  that  he  had  left  the  employ 
of  the  partnership  in  1939  to  go  into  business  for  him- 
self. When  he  left  he  had  a  conversation  with  Mr. 
Chan  but  did  not  remember  what  was  said  in  this 
conversation.  (R.  3,  pp.  791,  792.)  After  he  left  he 
had  a  conversation  mth  Mr.  Chan  about  paying  him 
his  interest  in  the  partnership.  This  was  after  the 
war  period;  some  time  after  the  war  started.  (R.  3, 
p.  793.)  It  was  a  very  casual  conversation  and  he 
couldn't  remember  what  Chan  said:  "I  don't  think 
he  said  he  was  going  to  give  it  to  me.  That  is  all." 
(R.  3,  p.  794.)  He  said  that  was  the  first  conversation 
he  had  had  with  Mr.  Chan  about  withdrawing  his 
partnership  interest.  Although  he  couldn't  remember 
at  first  being  present  at  the  meetings  of  the  partner- 
ship held  in  1940,  he  finally  identified  his  signature 
(Chinese)  on  the  minutes  although  his  recollection 
had  been  the  meetings  were  later.   (R.  3,  pp.  797,  798.) 

On  cross-examination,  he  stated  that  when  he  left 
the  employ  of  the  partnership  he  said  he  wanted  to 
withdraw  from  the  partnership  but  didn't  know 
whether  Jack  Chan  had  consented  or  not  and  his 
partnership  interest  was  never  returned.  In  answer 
to  a  leading  question  by  Mr.  Seawell,  the  witness  gave 
a  monosyllabic  affirmative  to  a  question  calling  for 
his  opinion  that  ''after  the  conversation  with  Mr. 
Chan"  it  was  "his  understanding"  that  he  had  "with- 


drawn  from  the  partnershij)".  Whether  as  an  em- 
ployee or  partner  was  not  mentioned.  Nor  was  any 
portion  of  any  conversation  from  which  such  opinion 
could  be  drawn  expressed.  (R.  3,  p.  801.) 

(The  question  calling  for  the  opinion  and  conclu- 
sion of  the  witness  was  deliberately  asked  by  counsel 
notwithstanding  that  the  question  immediately  preced- 
ing it  in  practically  identical  form  was  objected  to 
and  the  objection  sustained.) 

George  Chan. 

It  is  claimed  that  by  impeachment  it  has  been  estab- 
lished through  Mr.  George  Chan  that  the  partnership 
had  terminated.  Mr.  George  Chan  had  been  questioned 
by  the  agents  who  followed  their  usual  policy  of  at- 
tempting to  ascertain  facts  by  leading  questions  call- 
ing for  opinions  and  legal  conclusions: 

u*  «  »  ^g  £^j.  ^g  y.^^^  ^j.g  concerned,  you  dropped 
P        out  of  the  partnership  in  1941,  is  that  correct? 
A.     I  call  it  terminated  then."  (R.  3,  p.  820, 
lines  13-25.) 

However,  when  asked  to  relate  facts  and  not  conclu- 
sions the  witness  testified 

"*  *  *  before  the  time  when  you  quit  did  you 
have  any  discussion  with  Jack  Chan  about  quit- 
ting? 

A.     No  sir. 

Q.     At  the  time  you  quit,  did  you  talk  with 
Jack  Chan? 
A.    I  did. 
Q.    Who  was  present  at  that  conversation? 
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A.     Just  me  and  Jack. 

Q.  And  where  did  the  conversation  take 
place  ? 

A.     Palace  Market. 

Q.    Will  you  state  what  was  said  at  that  time? 

A.  Oh,  I  think — I  was  leaving  *  *  *  to  go  in 
business  for  myself.  I  believe  that  is  what  I  told 
him. 

Q.  *  *  *  and  what  did  he  say*? 

A.  Oh,  let's  see — sorry  to  see  me  go,  I  guess 
*Best  of  luck,  or  something'. 

Q.  Did  he  say  anything  about  the  partnership 
being  dissolved  at  that  time? 

A.     No  sir.  *  *  * 

Q.  When  did  you  first  have  a  conversation 
with  Jack  Chan  about  terminating  your  member- 
ship in  the  partnership? 

A.  About  1946."  (R.  3,  p.  807,  line  13— p.  808, 
line  13.) 

(The  witness  was  shown  his  agreement  in  writing 
in  March  1945.) 

'^Q.  All  right.  Now,  refreshing  your  memory 
from  that  agreement  can  you  tell  me  approxi- 
mately the  time  that  you  had  a  conversation  with 
Jack  Chan  about  quitting  the  partnership. 

A.  I  believe  the  matter  was  handled  through 
Mr.  French  so  if  that  is  the  date  that  was  on 
there,  it  must  be  the  date  I  saw  Mr.  French  re- 
garding the  matter  of  dissolving  the  partnership 
with  him. 

Q.  *  *  *  Now,  did  you  talk  to  Jack  Chan  before 
you  went  to  see  Mr.  French? 

A.     I  don't  think  I  did. 
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Q.  *  *  *  But  did  you  have  Mr.  French  handle 
this  for  you? 

A.  Yes  sir."  (R.  3,  p.  809,  line  12— p.  810, 
line  3.) 

Harry  Young. 

Let  us  now  test  appellee's  claim  that  Harry  Young 
testified  ''definitely"  that  he  thought  he  was  out  of 
the  partnership  in  1941. 

The  following  is  his  testimony : 

**A.  *  *  *  I  know  I  got  a  partnership  with 
Jack  Chan.    (R.  3,  p.  830,  line  21.) 

A.  *  *  *  I  worked  there  for  the  partnership  for 
a  little  while.  (R.  3  p.  831,  line  4.) 

Q.  *  *  *  Do  you  remember  when  Jack  Chan 
returned  from  China  in  1940? 

A.    Yes  sir. 

Q.  Did  you  have  a  meeting  with  him  after 
he  returned? 

A.    Yes,  sir. 

Q.    And  whereabouts? 

A.     Palace  Market. 

Q.  *  *  *  Did  you  have  a  conversation  with 
Jack  Chan,  talk  to  him  about  buying  out  your 
interest  ? 

A.     Uh  uh  (negative). 

Q.  Did  you  have  any  talk  at  the  meeting  about 
getting  rid  of  the  partnership? 

A.    We  don't  say  much  at  that  time.  (R.  3,  p. 

831,  lines  7-22.) 
****** 

(The  witness  having  testified  to  a  meeting  which 
he  thought  was  in  1941  (actually  in  1940)  testi- 
fied: 
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Q.    What  did  you  say  at  that  meeting  ? 

A.  I  don't  say  nothing.  I  sit  down  that  is  all. 
I  tell  you  the  truth. 

Q.  *  *  *  and  what  did  the  other  people  say 
at  that  meeting?  \ 

A.  People  say  'Put  Mr.  Chan  on  pricing* 
job'  that  is  all. 

Q.     During  that  time  did  Mr.  Chan  agree  to 

buy  you  out,  your  interest  in  the  partnership! 
«  »  « 

A.     No  I  didn't  get  no  money  in  1941. 

Q.  *  *  *  Did  he  agree  to  buy  that  in  1941  from 
you? 

A.  I  don't  know  that,  he  don't  tell  me  about 
it.  *  *  * 

Q.     Did  you  ever  agree  to  sell  that  to  him? 

A.    Yes,  I  sign. 

Q.    When?  1 

A.     I  forget  when,  what  year  I  sign.  (R.  3,  p.  * 
833,  line  18  —  p.  834,  line  15.) 

Q  ♦  *  »  Your  interest  in  the  partnership 
ended  in  1941? 

A.     No,  I  don't  say  that.  t 

Q.     Didn't  you  say  that?  | 

A.    No.  I 

******  * 

Q.  Isn't  it  true  that  your  interest  did  end  in 
the  partnership  in  1941? 

A.     Not  true,  yes  in  1941. 

Q.  Didn't  you  get  out  of  the  partnership  in 
1941? 

A.    I  don't  know,  that  time  I  say  nothing. 
****** 


*  We  think  he  meant  ' '  present ' 
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Q.  But  didn't  you  think  you  were  out  of  the 
partnership  ? 

A.  I  thought  myself,  I  thought  I  was  out,  that 
is  all."  (R.  3,  p.  838,  line  13— p.  839,  line  13.) 

(The  witness  then  discussed  the  letter  which 
is  Defendants  Exhibit  K  and  which  is  set  forth 
in  the  Appellant's  Opening  brief  p.  21  and  in 
which  is  dated  January  11,  1947  and  which 
speaks  of  a  present  interest  of  Young  in  the  part- 
nership and  requests  Jack  Chan  to  buy  him  out.) 

''Q.     You  wrote  this  letter? 

A.     No,  my  friend. 

Q.     You  never  wrote  this? 

A.  No,  I  no  write  good,  I  not  understand 
good,  my  friend  write  it. 

Q.     Did  you  tell  him  what  to  say  in  there? 

A.     Yes."  (R.  3  p.  840,  lines  6-12.) 
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No.  12,596 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Chan  Suing  Ho,  also  known  as  Jack 

Chan, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  The  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit: 

Appellant  petitions  the  above  entitled  Court  for  a 
rehearing  and  in  support  of  said  petition  respectfully 
shows : 

I.     GROUNDS  FOR  THIS  PETITION. 

It  is  respectfully  urged : 

(a)  That  the  Court  erred  in  holding  that  ANY 
evidence  at  all  which  is  admissible  is  sufficient  to  jus- 
tify a  jury  in  bringing  in  a  verdict  of  guilty  in  a 
criminal  case;  that  it  erred  in  stating  that  the  evi- 
dence in  the  record  justifies  an  inference  "that  all 
but  appellant  abandoned  their  interests  or  withdrew 


from  the  enterprise";  that  it  erred  in  holding  that  the 
evidence  justified  the  jury  in  determining  that  there 
had  been  a  termination  of  the  partnership  in  or  after 
1941. 

(b)  That  the  Court  erred  in  holding  that  the  gov- 
ernment is  justified  in  proving  a  case  of  income  tax 
evasion  on  the  net  worth  theory  under  the  facts  shown 
in  this  case. 


II.     ARGUMENT. 

A.  THE  EVIDENCE  UPON  WHICH  THE  COURT  RELIES  TO 
SUPPORT  THE  JURY'S  VERDICT  HERE  IS  INSUFFICIENT. 
THE  PROSECUTION  HAD  THE  BURDEN  TO  PROVE  THE 
DEFENDANT'S  GUILT  TO  A  MORAL  CERTAINTY  AND  BE- 
YOND A  REASONABLE  DOUBT.  THE  EVIDENCE  CITED 
FALLS  FAR  SHORT  OF  THAT  QUALITY  OR  QUANTITY. 

This  being  a  criminal  case,  the  burden  on  the  Gov- 
ernment was  to  establish  to  a  moral  certainty  and 
beyond  all  reasonable  doubt  that  the  defendant  was 
guilty  of  income  tax  evasion.  If  the  evidence  was  not 
sufficient  to  establish  this  then  the  appellant  is  entitled 
to  a  reversal. 

A  verdict  cannot  be  sustained  merely  because  there 
was  some  evidence  which  was  admissible  (and  some 
admitted  which  was  not)  if  that  evidence  considered 
with  all  of  the  evidence  in  the  record  was  not  sufficient 
to  have  justified  reasonable  persons  to  have  found  the 
defendant  guilty  to  a  moral  certainty. 

We  submit  that  there  was  no  evidence  direct  or 
circumstantial  in  this  case  which  could  have  estab- 
lished to  a  moral  certainty  that  ''all  but  the  appellant 
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abandoned  their  interests  or  withdrew  from  the  en- 
terprise" during  the  period  in  question. 

There  isn't  even  sufficient  evidence  to  have  gotten 
beyond  a  nonsuit  in  a  civil  action  brought  to  estab- 
lish such  a  termination  of  a  partnership. 

The  defendant  did  not  say  the  partnership  had 
terminated  in  1941.  The  statement  which  he  did  make 
as  quoted  in  the  Court's  opinion:  "Nobody  wanted 
to  stay  in  business.  Too  many  bills,  and  then  I  take 
them  air'  when  construed  in  the  light  (a)  that  the 
working  partners  quit  their  employment  in  the  period 
from  1939  to  1941  (Appellant's  Reply  Brief  p.  9), 
(b)  that  in  five  other  places  in  the  same  statement  the 
appellant  said  he  had  10  partners  in  1945  (Appellant's 
Reply  Brief  Appendix  pp.  i,  ii),  (c)  that  when  the 
statement  was  submitted  to  him  to  correct  he  repeated 
this  (Appellant's  Reply  Brief  Appendix  p.  i),  (d) 
that  the  statement  is  made  by  an  inarticulate  Chinese ; 
makes  no  such  construction  of  the  statement  reason- 
able. Certainly  not  sufficient  to  justify  a  conviction 
in  a  criminal  case. 

Had  the  defendant  made  a  statement  flatly  asserting 
that  the  partnership  terminated  in  1941  and  then  at 
another  time  made  another  statement  denying  it,  the 
jury  might  reasonably  conclude  that  the  assertion  was 
the  truth  and  the  denial  was  untrue.  But  where  a  wit- 
ness— especially  an  inarticulate  Chinese — makes  an 
ambiguous  declaration  and  as  a  part  of  the  same  state- 
ment states  over  and  over  again  that  in  1945  he  had 
10  partners,  no  one  can  reasonably  believe  that  he 
intended  by  his  ambiguous  statement  to  tell  his  in- 


quisitors  that  the  partnership  had  terminated  in  1941. 
If  that  is  proof  of  the  fact  beyond  a  reasonable  doubt 
then  truly  the  phrase  has  lost  all  rational  meaning. 

We  have  already  argued  that  statements  by  two  of 
the  partners  that  they  ''understood"  or  ''thought'' 
they  were  out  of  the  partnership  are  statements  of 
conclusions.  We  cited  authorities  on  pages  11-13  of 
appellant's  reply  brief  to  support  the  contention. 
Without  reference  to  authority  the  Court  has  held  that 
such  statements  are  statements  of  fact. 

We  respectfully  submit  that  the  only  facts  testified 
to  by  these  witnesses  were  as  follows: 

Henry  Chan  testified  that  he  had  left  the  employ  of 
the  partnership  in  1939  to  go  in  business  for  himself. 
He  had  no  conversation  with  Mr.  Chan  about  selling 
his  interest  in  the  partnership  then  nor  until  some- 
time after  the  war.  When  he  did  talk  about  it  defend- 
ant said  he  didn't  think  he  would  buy  him  out.  (Ap- 
pellant's Reply  Brief  Appendix  B  p.  iv.) 

George  Chan's  testnnonv  was  that  when  he  left  the 
employ  of  the  partnership  nothing  was  said  about  its 
dissolution,  and  that  as  far  as  he  was  concerned  there 
was  no  dissolution  until  he  negotiated  with  Mr.  Chan 
in  March  1945  and  a  written  agreement  was  made  by 
his  lawyer  Mr.  French.  (Appellant's  Reply  Brief 
Appendix  B  p.  v.) 

Harry  Young,  another  partner  testified  to  the  fol- 
lowing FACTS:  that  he  knew  he  was  a  partner;  that 
he  had  worked  for  the  partnership  for  a  little  while; 
that  he  attended  a  meeting  of  the  partnership  in  1940 


at  the  Palace  Market;  that  when  he  left  the  partner- 
ship employment  nothmg  was  said  about  a  termina- 
tion of  the  partnership.  (Appellant's  Reply  Brief 
Appendix  B,  pp.  vii,  viii,  ix.)  That  on  January  11, 
1947  he  wrote  a  letter  to  Chan  stating  that  he  had  a 
present  share  in  the  partnership  and  asking  Chan 
to  buy  him  out  then.  (Appellant's  Opening  Brief  p. 
21.)   ■ 

Lai  Ching  Low  was  the  next  partner  to  testify.  He 
is  a  San  Francisco  merchant.  He  was  one  of  the 
original  partners.  He  attended  the  partnership  meet- 
ing in  October  1940.  He  confirmed  the  facts  as  sllo^vn 
by  the  minutes  of  the  transactions  at  that  meeting.  He 
testified  that  from  the  date  of  that  meeting  until  the 
present  there  had  never  been  any  conversation,  writ- 
ing, act  or  deed  constituting  a  termination  of  the  part- 
nership until  1947  when  his  interest  had  been  bought 
out  by  the  defendant. 

The  further  fact  that  these  partners  attended  a 
partners] lip  meeting  in  1940  and  transacted  part- 
nership business  and  elected  Mr.  Chan  manager  of  the 
business  shows  that  there  could  have  been  no  termina- 
tion of  the  partnership  when  two  of  these  same  part- 
ners had  expressed  the  opinion  that  they  ''thought" 
or  ''understood"  themselves  out  of  the  ]3artnership 
when  they  left  its  employ. 

It  is  quite  obvious  that  "thinking"  yourself  out  of 
a  partnership  does  not  terminate  the  partnership.  A 
partnership  is  terminated  by  (1)  intent  of  the  part- 
ners plus  (2)  acts  which  constitute  a  winding  up  of 
its  affairs. 
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Assuming  that  the  statement  of  opinions,  upon 
which  the  Government,  and  now  the  Court,  relies  is 
sufficient  evidence  to  justify  the  verdict  of  guilty  of 
the  jury,  to  be  statement  of  facts,  all  that  the  evidence 
establishes  is  an  intent — an  expressed  intent,  nega- 
tived by  every  fact  in  the  record. 

One  of  the  elements  necessary  to  establish  a  termi- 
nation of  a  partnership  is  still  improved,  namely,  an 
act  or  series  of  acts  and  deeds  constituting  a  termi- 
nation in  fact  and  in  law. 

No  matter  how  astutely  and  closely  the  evidence  in 
the  record  is  sifted  there  is  no  evidence  whatever 
which  establishes  (either  to  a  moral  certaint}'  or  other- 
wise) any  act  sufficient  to  terminate  an  existing  part- 
nership. 

The  so-called  circumstantial  evidence  is  not  evidence 
pointing  to  such  acts  at  all. 

It  is  said:  ''*  *  *  circumstances  point  strongly  to 
the  nonexistence  of  the  partnership  in  the  crucial 
years." 

1.  The  first  circumstantial  evidence  pointed  to  is 
''After  1940  no  partnership  meeting  was  called  and 
no  financial  statements  issued". 

How  this  points  to  a  termination  is  beyond  us.  Be- 
fore 1940  no  meetings  of  the  partnership  were  held 
and  no  financial  statements  were  issued.  Tlie  only 
reason  partnership  meetings  w^ere  called  in  1940  was 
because  of  Mr.  Chan's  absence  in,  and  return  from, 
China  when  he  was  placed  again  in  complete  charge 
and  control  of  the  market.   The  writer  has  been  deal- 


ing  with  Imsiness  partnerships  in  a  legal  capacity  for 
some  twenty-eight  years  during  which  time  as  far  as 
we  can  recall  we  have  yet  to  hear  of  a  formal  part- 
nership meeting  being  called  by  any  partnership. 

2.  The  opinion  states:  "Throughout  the  later 
period  a])pellant  conducted  the  market  precisely  as 
though  it  were  wholly  owned  by  himself.  He  managed 
the  store  and  signed  all  the  checks." 

We  respectfully  submit  that  the  evidence  shows  that 
throughout  the  ivhole  period  of  the  existence  of  the 
partnership  from  1925  onward  appellant  conducted 
the  market  as  though  he  owned  it  except  during  the 
latest  period  commencing  in  1945  when  various  part- 
ners opened  negotiations  with  Mr.  Chan  and  were 
bought  out  one  hy  one  by  contracts  in  writing,  or 
after  letters  in  writing,  or  as  show^n  hj  the  cancelled 
checks — all  of  which  evidence  cofiforms  exactli/  to  the 
piecemeal  termination  of  the  partnership  as  shown  by 
the  partnership  income  tax  returns  filed  by  the  appel- 
lant. Therefore  in  this  respect  the  circumstantial  evi- 
dence is  directly  contrary  to  the  Court's  finding.  If 
the  manager  of  a  meat  market  which  is  admittedly  a 
partnership  in  1941  continues  to  operate  it  in  1942, 
1943  and  1944  exactly  as  he  had  operated  it  from  1925 
to  1941  and  then  in  1945  and  1946-1947  he  buys  out 
various  partners'  interests,  how  can  it  be  said  that 
the  mamier  of  operation  is  circumstantial  evidence  of 
a  termination?  How  can  it  be  said  that  any  signifi- 
cance attaches  to  the  signing  of  checks  when  Mr. 
Chan  had  always  signed  checks  (excepting  when  he 
was  in  China  and  temporary  arrangements  were  made 
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for  others  to  sign)  ;  when  in  any  large  partnership 
the  managing  partner  usually  signs  checks? 

3.  It  is  stated  ' '  *  *  *  Although  admittedly  the  busi- 
ness was  highly  profitable  during  the  years  undei*  con- 
sideration, he  distributed  no  profits  to  any  of  the  al- 
leged partners  and  informed  none  of  them  that  there 
were  profits  to  be  distributed.  Nor  did  any  of  the 
supposed  partners  make  any  returns." 

Does  this  show  any  ACT  constituting  a  termination 
of  the  partnership?  It  DOES  show  that  Mr.  Chan 
appropriated  partnership  i)rofits  to  his  own  use  and  it 
does  show  perhaps  a  \vrongful  failure  to  keep  the 
partners  informed  and  settle  with  them.  It  might  even 
show  an  intent  to  hide  profits  from  partners.  But  a 
circumstance  which  points  strongly  to  a  misappropri- 
ation of  partnership  funds  can  hardly  be  said  to 
prove  any  act  constituting  a  termination  of  the  part- 
nership— to  a  moral  certainty  and  beyond  a  reason- 
able doubt  or  otherwise. 

The  Court  says:  *'0n  the  whole  showing  the  jury 
were  entitled  to  conchide  that  the  profits  he  took  were 
rightfully  his."  In  the  face  of  a  record  replete  with 
dealings  in  1945-1946  buying  out  partners  as  of  that 
time  and  of  the  complete  absence  of  any  evidence 
showing  an  ACT  of  termination  we  do  not  see  how 
such  a  conclusion  can  reasonably  be  drawn.  To  do 
so  one  would  have  to  pile  up  inferences  upon  infer- 
ences. 


B.  THE  COURT  ERRED  IN  HOLDING  THAT  THE  GOVERNMENT 
CAN  PROVE  A  CASE  OF  INCOME  TAX  EVASION  ON  THE 
NET  WORTH  THEORY  UNDER  THE  FACTS  SHOWN  IN  THIS 
CASE. 

From  the  outset  of  the  investigation  by  the  Govern- 
ment agents  the  defendant  gave  complete  cooperation, 
turned  over  his  comph^te  set  of  books,  in  which  there 
was  a  record  of  every  transaction  of  the  business  dur- 
ing the  whole  of  the  period  in  question.  Nothing  was 
missing.   The  whole  financial  picture  was  there. 

The  special  agents  of  the  Government,  stating  that 
the  books  were  inadequate  but  presenting  no  proof 
of  the  fact,  disregarded  all  of  the  books  completely 
and  made  out  a  case  of  income  tax  evasion  based  in  all 
01  its  essential  details  upoTi  what  the  agents  said  the 
defendant  taxpayer  has  said  about  his  assets  and  lia- 
bilities. 

Many  of  these  hearsay  statements  were  showm  to 
have  been  completely  and  admittedly  incorrect. 

Thus  in  this  case,  for  the  first  time  in  any  reported 
case  that  Ave  have  read  we  have  the  following  situa- 
tion : 

The  Government  has  been  permitted  to  base  a  ease 
of  income  tax  evasion  upon  a  ''net-worth  expenditure" 
basis  (which  is  merely  a  series  of  asset  and  liability 
balance  slieets)  which  balance  sheets  rest  in  all  of 
their  essential  details  (including  ''beginning  net 
worth"  and  the  statement  of  assets  and  lialnlities 
throughout  the  period)  upon  what  an  agent  has  testi- 
fied the  taxpayer  told  him;  in  short,  upon  extrajudi- 
cial admissions.   M\d  this  where  the  information  has 
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been  conclusively  j^roven  to  be  incorrect  in  numerous 
instances  and  also  where  in  so  presenting  the  case  a 
complete  set  of  books  has  been  disregarded. 

If  this  method  of  prosecution  is  upheld,  it  will 
establish  a  very  dangerous  precedent  in  income  tax 
evasion  jurisprudence.  It  will  completely  destroy  the 
corpus  delicti  rule  as  applied  to  such  cases.  It  will 
also  shift  the  burden  of  proof  in  income  tax  evasion 
prosecutions. 

The  Court  has  stated:  ''No  authority  has  been  cited 
for  this  proposition"  (i.e.,  the  proposition  that  in  a 
case  like  this  the  method  is  improper) . 

We  have  cited  the  case  of  United  States  v.  Chapman 
(CCA.  7th  Ct.,  June  18,  1948),  168  F.  (2d)  997, 
where  the  Court  says : 

"Appellant  contends  that  'In  a  net  worth  case  the 
starting  point  must  be  based  upon  a  solid  founda- 
tion and  a  Revenue  Agent's  statement  of  the  de- 
fendant's oral  admission  or  confession  when 
uncorroborated  is  not  sufficient  to  convict.  We 
fully  agree  with  this  statement  of  the  law."  (Ap- 
pellant's Opening  Brief  p.  117.) 

The  Revenue  Agent's  statement  of  the  defendant's 
oral  admission  uncorroborated  has  been  enough  to 
convict  in  tJds  case.  There  is  not  the  slightest  evidence 
concerning  most  of  the  items  constituting  Mr. 
Chan's  beginning  net  worth  in  the  record  save  and 
excepting  the  Revenue  Agent's  statement  of  what  Mr. 
Chan  is  claimed  to  have  told  him.  (Appellant's  Open- 
ing Brief  p.  63.) 
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The  rule  al)ove  quoted  fTom  the  Chapman  case 
has  been  disregarded;  and  the  Chapman  case  is  not 
even  mentioned. 

The  next  case  that  we  cited  was  Bryan  v.  United 
States  (1949),  CCA.  5th  Ct.,  175  F.  (2d)  223,  holding 
that  the  net- worth  expenditures  method  of  proving 
income  tax  evasion  can  only  be  used  where  the  compu- 
tations of  net  worth  at  the  beginning  and  end  of  the 
period  can  be  accepted  as  being  reasonably  accurate. 
(Appellant's  Opening  Brief  pp.  118,  119.) 

Here  the  record  shows  conclusively  that  the  evidence 
of  beginning  net  worth  as  produced  by  the  prosecu- 
tion was  grossly  inaccurate  (as  we  recall  in  oral  argu- 
ment certain  of  these  inaccuracies  were  admitted) 
e.g.,  the  value  of  equipment  was  listed  at  $22,009.50, 
its  actual  value  being  $500.00 ;  various  debts  were  in- 
cluded which  were  not  then  owed.  (Appellant's  Open- 
ing Brief  pp.  67,  68.) 

Thus  the  holding  of  the  Bryan  case  has  been  dis- 
regarded, and  the  Bryan  case  is  not  even  mentioned. 

The  next  ease  that  we  cited  was  United  States  v. 
Fenwick  (Nov.  1949),  CCA.  7th  Ct.,  177  F.  (2d)  488. 
(Appellant's  Opening  Brief  p.  119.)  In  that  case 
the  Government  used  the  ''net-worth  expendituiT." 
method  and  relied  on  the  testimony  of  extrajudicial 
admissions  through  the  medium  of  having  special 
agents  testify  to  what  the  taxpayer  was  supposed  to 
have  told  them. 

This  is  just  what  was  done  here. 
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In  our  opening  brief  we  quoted  from  the  Court's 
opinion  holding  (1)  That  the  Government  must  by 
competent  evidence  prove  beyond  reasonable  doubt 
that  the  crime  charged  has  actually  been  committed. 
(2)  That  the  conviction  cannot  stand  unless  there  is 
proof  of  the  corpus  delicti,  existence  of  which  camiot 
be  established  by  an  extrajudicial  admission.  (3)  That 
in  a  net  worth  case  the  starting  point  must  be  based 
upon  a  solid  foundation,  the  defendant's  oral  admis- 
sions being  insufficient,  citing  U.  S.  v.  Chapman, 
supra.   (Appellant's  Opening  Brief  p.  119.) 

The  ruling  in  the  Fenwick  case  has  not  ])een  fol- 
lowed by  the  Court  here  in  its  opinion.  The  facts  in 
the  Fenwick  case  are  closely  similar  to  the  facts  here. 
The  methods  of  proof  by  the  Government  were  iden- 
tical. The  case  is  not  even  mentioned. 

As  we  have  shown  above  the  only  evidence  support- 
ing substantially  all  of  the  figures  used  by  the  Govern- 
ment in  constructing  the  net  worth  balance  sheet 
which  was  the  basis  of  the  prosecution  were  extra- 
judicial admissions  of  the  accused. 

We  have  devoted  many  pages  of  our  briefs  to  the 
citation  of  authorities  that  convictions  based  upon 
extrajudicial  admissions  and  convictions  cannot  stand. 
(Appellant's  Opening  Brief  pp.  95  et  seq. ;  pp.  116 
et  seq.;  Appellant's  Reply  Brief  pp.  18  et  seq.) 

These  authorities  are  not  mentioned  nor  the  point 
discussed  in  the  Court's  opinion.  We  believe  the 
authorities  are  controlling  in  this  case. 
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C.     CONCLUSION. 

In  our  Appellant's  Reply  Brief  p.  6  we  asserted 
the  proposition  ''A  mere  scintilla  of  evidence  is  in- 
sufficient to  support  a  verdict.  The  prosecution  does 
not  sustain  its  burden  unless  the  evidence  is  sufficient 
to  justify  men  and  women  of  ordinary  reason  and 
fairness  to  find  the  defendant  guilty  to  a  moral  cer- 
tainty and  beyond  a  reasonable  doubt. ' '  We  firmly  be- 
lieve and  reassert  that  proposition  to  be  sound  law 
and  applicable  here. 

After  analysis  this  case  reduces  itself  to  this : 
That  the  defendant  has  been  found  guilty  of  in- 
come tax  evasion  where  the  only  proof  of  the  all- 
important  fact  determinative  of  the  issue,  namely  the 
termination  at  some  unstated  and  indefinite  time  be- 
tween 1941  and  1944  of  a  business  partnership  admit- 
tedly existing  from  1925  to  1940  is: 

(1)  An  extrajudicial  admission  of  the  defendant 
that  ''nobody  wanted  to  stay  in  business.  Too  many 
bills,  and  then  I  take  them  all"  made  as  a  part  of  a 
written  declaration  that  "'in  1945  ten  partners". 

(2)  The  conclusions  by  two  of  the  partners  that 
they  ''understood"  or  "thought"  they  were  out  of 
the  partnership  by  1939  or  1941— where  the  record 
shows  when  tliey  were  stating  facts  and  not  opinions 
that  no  ACT  occurred  whatever  from  which  they 
could  draw  this  conclusion  and  also  showed  that  they 
attended  meetings  of  the  partnership  and  partici- 
pated ill  partnership  affairs  after  they  "understood" 
or  "thought"  they  were  out. 
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(3)  Circumstantial  evidence  which  shows  acts  and 
behavior  by  the  defendant  exactly  the  same  as  his 
acts  and  behavior  during  the  period  when  admittedly 
the  partnership  was  still  in  existence;  acts  which 
point  to  the  conclusion  that  the  defendant  misappro- 
priated his  partner's  funds  but  which  do  not  even  re- 
motely point  to  any  act  which  could  be  shown  under 
the  law  to  constitute  a  termination  of  a  partnership. 

It  appears  to  us  to  be  quite  clear  that  these  admis- 
sions and  inferences  upon  inferences  do  not  constitute 
enough  proof  of  termination  of  a  partnership  so  that 
a  plaintiff  in  a  civil  action  seeking  to  estal^lish  a 
termination  of  a  partnership  could  even  pi-esent  a 
prima  facie  case  of  such  termination. 

It  appears  most  certain  to  us  that  such  proof  falls 
far  short  of  that  quality  and  quantity  which  should 
be  the  minimum  to  support  a  verdict  of  guilty  in  a 
criminal  case. 


Of  perhaps  even  more  public  importance  is  the  in- 
vitation which  the  opinion  in  this  case  now  extends 
to  special  agents  of  the  United  States  Government  to 
continue  the  practice  begun  here — to  cast  aside  all 
other  evidence  and  proof  and  present  tax  evasion 
cases  upon  the  following  formula  or  recipe : 

(1)  First  obtain  verbal  or  written  extrajudicial 
admissions  from  the  taxpayer; 

(2)  Interpret  them  as  self-interest  and  the  con- 
science of  the  agent  may  dictate ; 
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(3)  Obtain  by  independent  means  any  single  in- 
dependent item  of  evidence  of  any  asset  or  liability 
(to  pay  lip  service  to  the  corpus  delicti  rule). 

With  this  formula — given  an  inarticulate  Chinaman 
as  the  victim  and  a  special  agent  so  careless  of  the 
accuracy  of  his  recollections  that  he  finds  the  Chinese 
language  written  in  dialects — all  Constitutional  safe- 
guards to  protect  an  accused  become  mere  forms  with- 
out substance. 

Dated,  Sacramento,  California, 
February  23, 1951. 

Respectfully  submitted, 
Mull  &  Pierce, 
A.  M.  Mull,  Jr., 
F.  R.  Pierce, 

Attorneys  for  Appellant 
and  Petitioner. 
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Certificate  of  Counsel 

F.  R.  Pierce  does  hereby  certify; 

That  he  is  an  attorney  at  law  duly  authorized  to 
practice  in  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit;  that  he  is  one  of  the  attorneys  of 
record  and  counsel  for  Chan  Shing  Ho,  also 
known  as  Jack  Chan,  the  Appellant  in  the  within 
action;  that  he  is  the  author  of  the  within  and  fore- 
going Petition  for  Rehearing  after  judgment  by  said 
Court  affirming  the  judgment  of  conviction  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California.  That  in  the  judgment  of  said 
P.  R.  Pierce  said  Petition  for  Rehearing  is  well 
founded  and  it  is  not  interposed  for  delay. 

Dated,  Sacramento,  California, 
February  23, 1951. 

F.  R.  Pierce, 

Of  Counsel  for  Appellant 
and  Petitioner. 
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